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IN  THE 


COURT   OF   EXCHEQUER 


IN  IRELAND, 


l«  HILARY    TERM,    IN   THB    FOUTH   YEAR    OF   QUEEN    VICTORIA, 

ANI>   tHS   SITTINGS   AFTER. 


O'CALLAGHAN  v.  SULLIVAN.  .     l^^-    ^ 

EXCHXQUXR 

OF  Plbas. 

Assumpsit  on  a  bill  of  exchange;  venue,  county  of  the Mond, Jan, \U 
city  of  Dublin  ;  plea,  the  general  issue.  ham^^ 

V. 
SniXITAN. 

Brereton  moved   on  the  part  of  the  defendant,  that  In  an  action  on 

^  abiUofex- 

the  Tenue  in  this  action  might  be  changed  from  the  county  change,  the 

court,  thonfif  Q 

of  the  city  of  Dublin  to  the  county  of  Cork.     The  de-  h  will  not 
fendant's  affidavit  stated,  as  grounds  for  this  application,  yenofon  the 
that  the  cause  of  action  arose  within  the  county  of  Cork  fi^^^t^^^'do 
and  not  elsewhere ;    that  the  defendant's  witnesses  were  ^^Si^e 

the  officers  of  the  Branch  Provincial  Bank  of  Ireland  in  proper  time  to 

apply,  18  after 

Kantwrk ;  that  they  all  resided  at  Kanturh  in  the  county  pl«*  pleaded. 
of  Cork ;  that  it  would  be  attended  with   great  expense 
and  inconvenience  to  bring  them  to  Dublin  ;  and  that  the 
defendant  had  a  himdfide  defence. 


^  CASES  IN  HILARY  TERM, 

^^^'    ^       Although  the  venue  will  not  be  changed,  in  an  action 
O'CiXLAG-    on  a  bill  of  exchange,  on  the  usual  affidavit,  yet  it  will  be 

HAN 

p.  changed  on  special  grounds.     Here  sufficient  grounds  are 

shown  to  the  court ;  and  the  application  is  made  at  the 
proper  time,  being  after  plea  pleaded  and  issue  joined. 
Bank  of  Ireland  v.  James  Stewart{a) ;  Cross  v.  Beresford  (b). 

Lysaght  contra.     The  Court  will  not  change  the  venue 
in  an  action  on  a  bill  of  exchange.' 

Order  absolute. 

(a)  2  L.  R.  N.  S.  179.  {h)  1  Cr.  &  Dix.  355. 


1841.  HOSIER  V.  POWELL. 


Exchequer 
OF  Pleas.     ^ 
Tme9.JaM,  12.  v^'OVENANT,  by  the  plaintiff  as  assignee  of  the  reversion 

HosiKB      against  the  defendant  as  assignee  of   the  lessee.      This 

Powell,     action   was   brought  for  breach  of  a  covenant  to   keep 

1^^^  ^^^  certain  premises  in    repair,  and  to  deliver  up  the  same 

hvf  or  thirty'  j^  gQ^j  tenantable  order  at  the  termination  of  the  lease. 

one  year$t  an-        ° 

thorices  »  The  declaration  stated,  that  the  Rififht  Hon.  Luke  Gardiner. 
lease  for  three      ... 

lires,  and  thir-  being  seized  in  fee  of  the  lands  of  Constable  Hills,  in  the 
ty-one  years 

oononrreiit.  county  01  CarloWy  m  the  year  1755,  duly  made  and  pub- 
lease  imdn>  lished  his  last  will  and  testament  in  writing,  and  thereby 
overatMTairan  ^^^ised  (together  with  other  lands)  the  said  lands  to 
aiyointeient,    certain  trustees,   to  the    use  of   his  eldest  son,  Charles 

it  18  sumoient 

inplMdingto  Gardiner  for  life,  with  remainder  to  Luke  Gardiner, 
state  it  as  a 

lease.  inrandson  of  the  testator,  for  life,  with  remainder  to  the 

Where  juclg-° 

ment  has  been  first  and  Other  SOUS  of^Luke  Gardiner,  the  grandson,  in  tail 

delayed  by  the 

cojrt  itself, 

as  by  the  pendency  of  a  new  trial  motion,  and  the  defendant  meanwhile  dies,  judgment 

may  be  entered  nunc  pro  tunc  saving  the  rights  of  intermediate  creditors. 


FOURTH  VICTORIA. 

male.  That  by  the  said  will  it  was  declared  that  it  i841. 
should  be  lawful  for  the  said  Charles  Gardiner  during  his 
Gfe,  and  for  all  and  every  other  person  and  persons  who, 
by  virtue  of  the  limitations  aforesaid,  should  respectively 
become  seized  of  an  estate  of  freehold  in  the  said  lands,  at 
such  time  as  they  should  respectively  be  in  the  actual 
possession  of  the  same,  to  make  any  lease  or  leases  thereof, 
or  of  any  part  thereof,  fir  any  term  or  number  of  years,  noi 
exceeding  three  lives,  or  thirty-one  years ;  so  as  such  lease 
or  leases  should  be  made  to  commence  in  possession 
and  not  in  reversion,  and  at  the  best  rent,  payable  yearly, 
tiiat  could  be  got  for  the  premises  so  to  be  let ;  such  leases 
to  be  made  without  fine,  and  so  that  such  lessee  or  lessees 
should  not  be  made  dispunishable  for  waste,  and  should, 
at  the  making  of  such  respective  lease  of  leases  execute  a 
counterpart  or  counterparts  thereof.  That  the  testator 
died  seized  of  the  said  premises,  without  having  altered  or 
revoked  his  said  will ;  and  that  thereupon  his  son,  the  said 
Charles  Gardiner,  became  seized  as  of  freehold  for  the 
term  of  his  life,  of  the  said  premises.  That  the  said  Char*' 
les  Gardiner  died  on  the  29th  November,  1769,  whereupon 
Luke  Gardiner,  the  grandson  of  the  testator  (afterwards 
Luke,  Baron  Motmffoy,)  the  eldest  son  of  the  said  Charles 
Gardiner,  became  seized- under  the  said  will  in  his  demesne 
as  of  freehold,  for  the  term  of  his  life,  of  and  in  the  said 
lands,  with  such  power  of  leasing  as  aforesaid^ 

That  being  so  seized  afterwards,  on  the  10th  March, 
1790,  by  a  certain  indenture  then  and  there  made  between 
the  said  Luke,  by  his  then  style  and  title  of  Luke,  Baron 
Mountfoy,  of  the  one  part,  and  Sir  Edward  William  CroMe 
of  the  other  part,  (the  counterpart  of  which  said  indenture 
sealed,  &c.  the  plaintiff  now  brings  into  Court,)  the  said 
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1841.        Luke^  Baron  Motaijoy^  by  virtue^  and  in  pursuance  of  the 
said  pawer^  did  demise,  grant,  set,  and  to  farm  let  unto 
the  said  Sir  Edward  William  Crosbie  the  said  lands,  under 
and  by  the  name  of  the  town  and  lands  of  Constable  HiUs, 
in  the  said  indenture  mentioned  to  be  in  the  possession  of 
the  said    Sir   Edward    William   Crosbie^   as    particularly 
described  in  the  said  indenture,  with  the  appurtenances, 
to  hold  the  same  unto  the  said  Sir  Edward  William  Crosbiey 
his  heirs  and  assigns,  from  the  29th  of  September  then  last 
passed,  for  and  during  the  life  and  lives  of  the  said   Sir 
Edward  William  Crosbie,  Edward  Crosbie,  and  Ebenezer 
Walters,  and  also  for  the  term  of  31  years,  to  be  computed 
from  the  said  day  last-mentioned,  whichever  should  last 
longest,  at  a  certain  rent  therein  and  thereby    reserved 
and  made  payable  by  the  said  Sir  Edward  William  Crosbie, 
his  heirs  and  assigns,  to  the  said  Lord  Mountjoy,  his  heirs 
and  assigns,  as  in  the  said  indenture  is  mentioned. 

That  the  said  Sir  Edward  William  Crosbie  did  thereby 
for  himself,  his  heirs  and  assigns,  covenant,  promise,  and 
agree  to,  and  with  the  said  Luhe,  Baron  Mountfoy,  his 
heirs  and  assigns,  that  he  the  said  Sir  Edward  William 
Crosbie,  his  heirs  and  assigns,  should,  and  would  well  and 
sufficiently  preserve,  maintain,  uphold,  sustain,  and  keep 
the  said  demised  premises,  and  all  houses,  buildings,  and 
improvements,  hedges,  ditches,  fences,  and  quicksets  what- 
soever then  made,  or  grown,  or  thereafter  to  be  made  or 
grown  thereupon,  in  good  and  tenantable  order,  repair,  and 
condition ;  and  at  the  end,  or  other  sooner  determination 
of  the  said  demises,  should,  and  would,  yield  and  deliver 
up  the  quiet  and  peaceable  possession  thereof,  in  like  good 
tenantable  order,  and  repair,  condition,  unto  the  said  Luke, 
Lord  Mountjoy,  his  heirs  and  assigns. 
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That  the  said  Sir  Edward  WiUiam  Crosbiej  afterwards,  ^     ^^^' 

to  wit,  &c.,  entered  upon  the  said  demised  premises,  and 

was  seized  and  possessed  thereof  for  the  said  term  so  to 

liiin  granted  thereof;  the  reversion  thereof  belonging  to 

the  said  Luke,  Lord  Mountfoy,  for  the  term  of  his  life* 

That  the  said  Luke,  Lord  Moun^oy^  died  on   5th  June, 

1798,  whereupon  Charles  John^  Viscount  Mountfoy,    his 

eldest  son,  became  seized  as  of  fee  tail  of  the  reversion 

of  the  said  lands;  and  being  so  seized  afterwards,  to  wit, 

on  the  1st  August,  1800,  an  act  of  parliament  was  passed, 

by  virtue   of   which  the  said  lands  of    Constable  HiUs 

(amongst  others)  became  vested  in  the  Right  Hon.  John 

Beresfordj  the  Right  Hon.  WiUiam,  Lord  KilconneU,  and 

Bobert  Gardiner^  Esq.  their  heirs  and  assigns,  upon  trust 

to  sell  the  said  lands,  and  to  invest  the  money  to  be  so 

produced   for    certwi  '  purposes.      And    it  was    thereby 

enacted,  that  all  and  every  part  and  parts  of  the  said  lands 

and  premises,  which  should  not  be  sold  for  the  purposes 

aforesaid,  should  be,  and  remain  vested  in  the  said  trustees, 

in  trust  for  such  person  or  persons,   and  for  such  estate 

therein,  as  would  be  entitled  to  the  same,  if  the  said  act 

had  not  been  passed. 

The  declaration  then  averred,  that  after  the  passing  of 
the  act,  and  before  the  execution  of  the  next  mentioned 
indenture  of  bargain  and  sale,  the  said  trustees  named  in 
the  act,  did,  in  execution  of  their  trust,  sell  certain  estates 
vested  in  them  for  the  purposes  aforesaid ;  but  that  the 
said  lands  of  Constable  Hills  remained  unsold  after  the  sale 
made  of  the  other  estates,  for  the  purposes  of  the  act ; 
that  by  indenture  made  the  21st  November,  1803,  alleged 
to  be  since  lost  and  destroyed,  and  of  which  profert  could 
not  be  made,  the  trustees  of  the  act  conveyed  to  the  said 
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1841.        Charles  Johuj  Viscount  Mountjay  and  the  hem  of  his  body 
isstung,  the  said  lands  of  Constable  Hills^  and  the  reversion 
of   and  in  the  said  towns  and  lands  expectant  on  the 
determination  of  the  said  demise,  to  the  said  Sir  Edward 
William  Crosbie  ;  that  by  indenture  of  bargain  and  sale, 
dated  22nd  November,  1803,  and  made  between  the  said 
Charles  John^  Viscount  Maun^oy  of  the  first  part,  Ldike 
Norman^  gentleman,  of  the  second  part,  and  John  Jones, 
gentleman,  of  the  third  part,  and  inrolled  in  the  Court  of 
Common  Pleas  in  Dublin,  within  six  months  then  next 
following,  to  wit,  on  the  25th  November,  1803,  the  said 
Charles  John,  Viscount  Mountjoy  did,  in  consideration  of 
10s.  grant,  bargain,  sell,  release,  and  confirm  the  said 
lands  unto  the  said   Jjuke  Norman,   for  the   purpose  of 
making  him  a  tenant  to  the  praecipe ;  that  in  Michaelmas 
Term,  1803,  a  common  recovery  was  suffered  accordingly 
of  the  said  lands;  that  by  indenture,  dated  the  13th  March, 
1805,  and  purporting  to  be  made  between  the  said  Viscount 
Mountjoy  of  the  first  part,  the  Earl  of  Clancdrty,  the  Earl 
of  Beresjbrd,  and  Robert  Gardiner,   Esq.   of  the   second 
part,  which  was  sealed  and  delivered  by  the  said  Viscount 
Mountjoy,  but  not  by  the  said  Earl  of  Clancarty,  Earl  of 
Beresford,  Robert  Gardiner,   or  any  of    them,   the   said 
Viscount  Mountjoy,  in  consideration  of  a  certain  sum  of 
money,  did  grant  the  said  lands  of  Constable  Hills  unto  the 
plaintiff,  to  hold  to  the  plaintiff,  his  heirs  and  assigns  for 
ever ;  that  afterwards,  on  the  25th  April,  1805,  the  estate 
of  the  lessee  came  to,  and  vested  in  the  defendant  Powell, 
who  thereupon  entered,  and  became  and  continued  seized 
and  possessed  thereof  from  thence,  until  the  25th  June, 
1834,  when  the  said  demise  ended;  and  the  declaration 
averred  for  breach,  that  after  the  said  assigpfiment,  and 
during  the  continuance  of  the  said  demise,  and  after  the 
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grant  of  the  reversion  thereof  to  the  plaintiff,  the  defendant  i841. 
suffered  the  said  demised  {^remises  to  be,  and  continue,  and 
die  same  were  daring  that  time  ruinous,  prostrate,  and 
Ulen  down,  and  in  great  decay  for  want  of  needful  and 
necessary  maintaining,  supporting,  and  keeping  in  repair ; 
and  that  the  defendant,  at  the  termination  of  the  said 
term,  left  the  said  premises  out  of  repair,  and  in  such  bad 
order  and  condition ;  and  also  that  the  defendant,  at  the 
expiration  of  the  said  demise,  did  not  yield  and  deliver  up 
poflsession  of  the  said  demised  lands,  but,  on  the  contrary, 
wrongfully  kept  the  plaintiff  out  of  possession  of  the  said 
lan^  to  wit,  until  the  1st  January,  1830. 

To  this  declaration,  the  defendant  pleaded  several  pleas, 
tmverring  most  of  the  plaintiff's  affirmative  allegations^ 
and  pleading  nan  e$t  factum  to  the  various  deeds  relied  on. 
Fourteen  issues  having  been  agreed  upon  by  consent 
between  the  parties,  and  the  case  having  been  tried  at 
the  assizes  for  the  county  of  Carlow  before  Mr.  Justice 
Johnston^  a  verdict  was  given  for  the  plaintiff  for  £483, 
subject  to  certain  points  reserved.  A  rule  nisi  had  been 
obtained  on  a  former  day  to  enter  a  nonsuit,  or  to  set  aside 
the  verdict ;  the  Solicitor  General,  with  whom  were 
GilmouTy  Q.  C.  and  fV.  H.  Griffith,  now  appeared  to  make 
absolute  the  conditional  order. 

Solicitor  General — There  were  several  objections  taken 
by  the  defendant's  counsel  at  the  trial,  upon  which  we  submit 
there  should  have  been  a  nonsuit.  1st,  There  was  a  variance 
between  the  lease  of  the  10th  March,  1790,  as  it  is  stated 
in  the  pleadings,  and  that  lease  as  it  was  shown  in  evidence ; 
that  lease  was  made  by  a  tenant  for  life,  and  could  only  bind 
the  remainderman  by  virtue  of  the  power  contsdned  in  the 
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1841.  will  oi Luke  Gardiner ,  the  testator;  it  could  only  operate 
as  an  appointment  under  that  will,  and  should  therefore 
have  been  pleaded  as  an  aj^intment,  and  not  otherwiser 
This  action  not  being  between  the  original  parties  to  that 
deed,  the  plaintiff  must  be  strictly  confined  to  his  title  as 
stated  on  the  record.  He  pleads  that  ^^  in  pursuance  of 
**  the  said  power,  the  said  Baron  Mauntfoy  did  demise,  set^ 
*<  and  to  bam  let  to  the  said  Sir  Edward  WiUiam  Crosbtey 
*^  all  that  and  those  the  said  lands ;"  but  he  should  have 
pleaded  that,  ^^  by  virtue  of  the  said  power  he  did  appoint 
*^  the  said  lands ;"  the  deed  should  have  been  pleaded 
according  to  its  legal  effect.  [Richards,  B.  The  power 
is  to  lease,  and  he  leases  ;  to  let,  and  he  lets.]  But  the 
lease  itself  is  void ;  it  should  have  been  for  three  lives  or 
thirty-one  years ;  but  it  is  for  the  term  of  three  lives  and 
thirty-one  years,  whichever  should  last  long^t.  The 
donee  of  the  power  is  limited  to  a  period  that  should  not 
exceed  one  or  other  of  these  terms.  [Richards,  B. — The 
term  contemplated  is  a  term  for  three  lives  or  thirty-one 
years,  and  this  alternative  lease  does  not  exceed  that,  as  it 
is  a  term  for  three  lives  or  thirty-one  years,  whichever 
should  last  longest.]  He  had  no  right  to  grant  a  term 
dependent  upon  the  double  contingency  of  the  termination 
of  the  lives  and  the  running  out  of  the  years.  [Richards, 
B. — The  power  seems  to  authorize  this  lease  ;  would  this 
power  not  authorize  a  lease  for  999  years,  if  the  three 
lives  should  so  long  last  ?]  There  could  be  no  objection 
to  that ;  but  the  lease  b  pleaded  as  a  lease  for  three  lives 
and  thirty-one  years ;  and  if  the  plaintiff  cannot  show  that 
this  is  a  valid  lease  for  that  term,  he  cannot  rely  upon  it. 

2ndly.  The  rent  is  pleaded  to  have  been  made  payable 
by  Crodne^   his  heirs  and  assigns  to  Lord  Mountjoy^  his 
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Iieirs  and  assigns.  Now,  in  a  lease  under  a  power,  the 
reservation  of  rent  should  not  be  to  the  heirs  of  the  lessor ; 
the  heir  indeed  might  sue  for  the  rent,  but  he  should  sue 
as  reversioner,  though  the  law  would  distribute  the  rent 
to  him. 

3rdly.  The  covenant  to  repair  is  liable  to  a  similar 
objection.  It  is  not  pleaded  as  a  covenant  with  the 
remainderman,  as  in  fact  it  was.  The  plaintiff  therefore 
should  have  been  defeated  on  this  point,  upon  the  plea  of 
lumut  factum. 

4tUy.  There  is  no  evidence  that  the  trustees  under  the 
act  of  parliament  conveyed  the  lands  to  Lord  Mauntfay  as 
sUeged,  and  there  is  no  evidence  of  the  deed  of  21st 
November,  1803. 

5thly.  The  deed  making  the  tenant  to  the  precipe  is 

wrongly  pleaded.   The  declaration  avers  a  bargain  and  sale, 

sealed  and  inroUed  ;  but  the  deed,  when  produced,  appears 

to  be  one  operating  by  lease  and  release,  not  by  bargain 

and  sale.     This  deed  says,  ^^  for  the  purpose  of  barring 

"estates,  tail,    &c.    Lord  Mountjoy  granted,   bargained, 

"sold,  aliened,  released,  and  confirmed  to  Luke  Norman 

"  in  his  actual   possession    then  being,  by  virtue  of  a 

^  certain  indenture  of  bargain  and  sale,  bearing  date,  &c. 

*'  and  by  force  of  the  statute  for  transferring  uses  into 

'*  possession."     The  Court  is  to  put  upon  this  deed  the 

construction  intended  by  the  parties ;  the  words  ^^  release 

"  and  confirm"  are  used,  as  well  as  ^^  bargain  and  sell ;" 

and  such  being  the  usual  form  of  a  lease  and  release,  the 

Court  will  infer  that  it  was  intended  to  operate  as  such. 

To  operate  as  a  bargain  and  sale,  it  should  transfer  the 
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1841.        poflsession  insicaUerj  which  is  inconsistent  with  the  allega- 
Hosnn     tion  of  the  estate  then  being  ^<  in  his  actual  possession." 

V. 
POWXLL. 

7Ve«(%,  Jo-  BiubY,  C.  B. — It  is  a  release :  calling  it  a  bargain  and 
sale,  is  a  mere  description ;  it  is  stated,  that  the  lessor  did 
grant,  bargain,  sell,  alien,  release,  and  confirm ;  he  states 
it  to  have  the  effect  of  a  release,  and  it  has  the  effect  of  a 
release. 

T.  B.  C.  Smith,  Q.  C.  and  W.  Berwick,  Q.  C.  for  the 
plaintiff. — There  is  sufficient  evidence,  that  the  trustees  of 
the  act  re-vested  the  estate  in  Charles  John,  Lord  Mountjoy; 
for  three  years  after  the  passing  of  the  act,  on  his  coming 
of  age,  he  levied  a  fine  and  suffered  a  recovery  of  these 
lands,  and  in  1805  conveyed  them  to  the  plaintiff's 
assignor,  from  which  time  till  1835,  there  is  evidence  of 
payment  of  rent  accordingly.  Even  if  the  bargain  and 
sale  were  improperly  pleaded,  there  is  on  the  declaration  a 
good  title  independently  of  it.  The  allegation  respecting 
the  bargain  and  sale  is  immaterial  under  the  fines  and 
recoveries  act,  and  may  be  struck  out  of  the  declaration(a). 
A  bargain  and  sale  of  a  reversion  is  good,  and  is  properly 
pleaded  as  such ; — ^we  have  pleaded  this  instrument 
according  to  the  terms  of  the  deed  itself,  and  the  Court 
having  it  thus  before  them  will  give  it  the  proper  con- 
struction. As  to  the  mode  of  pleading  the  lease  under 
the  power,  which  it  is  alleged  should  have  been  pleaded 


{a)  The  3  and  4  W.  4,  o.  92,  sect  7»  enacts,  that  no  common  recovery 
already  suffered,  or  hereafter  to  be  suffered,  shall  be  invalid,  in  con- 
sequence of  the  neglect  to  inrol  in  due  time  a  bargain  and  sale,  purporting 
to  make  the  tenant  to  the  writ  of  entry  or  other  writ  for  suffering  such 
recovery,  provided  such  recovery  would  have  been  valid  if  the  bargain 
and  sale,  purporting  to  make  the  tenant  to  the  writ,  had  been  duly 
inroUed.  • 
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M  an  appointment,  we  have  alleged  it  to  be  made  ^^  in  i84i. 
"  pursuance  of  this  power."  Tliey  say,  we  should  have 
elected  to  take  it  as  a  lease  for  three  lives  or  thirty-one 
years,  and  pleaded  it  according  to  its  legal  effect,  as  one  or 
tlie  other.  To  this  we  reply,  that  supposing  Lord  Mxnait* 
joy  had  not  a  power  to  make  this  lease  for  lives  and  years 
concurrent,  yet  we  have  pleaded  it  in  /ubc  verba^  and  the 
Court  will  now  give  it  a  legal  construction.  The  cases 
of  Commons  v.  MarshaU(a)9  and  Long  v.  Rankin(b)j  show 
ecmdusively  that  the  lease  as  pleaded  and  given  in 
evidence  is  valid  under  the  leasing  power  in  IMe 
Gardiner's  wilL  But  we  are  not  bound  to  plead  this 
bstrament  as  an  appointment  in  an  action  of  covenant* 
Ckj^tne  V.  Pieny{c).  The  present  pleadings  follow 
tliose  in  the  well-known  case  of  Ishertoood  v.  Oldknaw(d)» 
This  is  not  an  instrument  deducing  title,  but  that  creating 
the  covenant.  It  may  be  said,  that  we  should  have 
pleaded  this  deed  by  stating  that  ^^  it  is  witnessed,"  &c.,  and 
that  the  omission  of  these  words  is  fatal  to  us.  They  are 
mdeed  used  in  Moss  v.  Parker(e),  but  there  all  but  the 
covenant  was  inducement,  and  the  principle  of  pleading 
deeds  does  not  apply.  Cleybume  v.  Piercy  is  a  distinct 
authority  in  this  case.  In  covenant,  it  is  never  necessary 
to  set  out  more  than  the  language  of  the  instrument, 
though  in  other  forms  of  action  it  might  be  different. 

Gibnour  in  reply. — As  to  the  conveyance  from  the 
trustees  to  Lord  Mountjoy,  I  admit  that  a  re-conveyance 
may  in  some  cases  be  presumed ;  but  it  is  otherwise  when 
legal  estate  is  vested   in    trustees    indefinitely,  and  no 


(fl)  2  Sngd.  Pow.  82,  (6)  lb.  539. 

(c)  8.  &  B.  412.  (<2)  3  M.  «fc  S.  382. 

(e)    1  B.  «fc  C.  358. 
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1841.  direction  is  given  to  re-convey  it.  Matthews  on  Presumjh' 
HotiKK.  tive  Evidence(a) ;  Goodrifflit  d*  Sir  Robert  Grosvenor  v. 
PowjiLL.  StDymmer8{b).  The  trust  here  was  for  an  indefinite  time, 
and  the  Court  cannot  presume  any  particular  time  at 
which  the  trustees  ought  to  convey  the  estate.  In  the 
next  place  the  lease  has  not  been  pleaded  according  to  its 
legal  operation,  but  the  rule  is,  that  every  deed  should  be 
so  pleaded.  There  are,  indeed,  some  exceptions,  as 
when  in  a  declaration  a  party  pleads  by  a  testatum  existet; 
but  if  he  states  as  a  tact  that  a  party  said  so  and  so,  he 
makes  this  statement  at  his  peril,  and  must  state  the  deed 
according  to  its  legal  effect,  and  setting  out  the  words  will 
not  do.  Many  objections  are  £Eital  on  the  plea  of  nan  est 
Jactum,  which  would  not  be  fatal  if  the  party  prayed  oyer  and 
demurred.  Here  the  pleading  is  not  by  a  testatum  existet^ 
and  the  plea  is  non  est  factum.  A  third  distinction  is, 
when  the  action  is  between  the  original  parties,  and  when 
between  privies;  in  the  latter  case,  the  party  objecting 
stands  upon  higher  grounds  than  if  the  action  were 
between  parties.  In  Commons  v.  Marshall{c),  the  leasing 
powers  were  similar  to  this  ;  the  Court  of  Exchequer 
there  held,  that  the  lease  was  a  good  lease,  as  it  operated 
one  way  or  the  other.  The  construction  most  approved  of 
is,  that  such  a  lease  operates  as  a  lease  for  lives,  with  a 
contingent  remainder  for  years,  provided  the  lives  die 
within  the  years ;  whichever  way  it  operates,  it  must  be 
pleaded  according  to  its  legal  effect.  It  is  pleaded  here  as 
an  alternative  lease,  when,  according  to  the  decision  in 
Commons  v.  Marshall^  it  is  not  an  alternative  lease.  The 
Court  will  translate  the  deed  into  legal  language,  but  not 


(fl)  P.  218.  (6)  1  Ld.  Keny.  385  (Hanmer's  Edn.) 

(c)  6  Bro.  p.  C.  168. 
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the  pleading  of  the  party ;  they  have  pleaded  the  habendum 
of  the  lease   thus,    ^^  To  hold  to   Sir  Edward   William 
CroAie^  his  heirs  and  assigns :"  in  the  lease  the  words  are, 
*'  To  hold  to  Sir  £.  W.  Crosbie^  his  heirs  executors,  admi^ 
nistrators ,  and  assigns ;  the  pleading  therefore  does  not 
follow  either  the  words,  or  the  legal  operation  of  the  deed ; 
yet  the   omitted  words  are   necessary,    reddendo  tingtda 
Mffulis,  so  £BLr  as  relates  to  the  contingent  term.     The 
words  ^^  executors  and  administrators"  are  again  omitted 
m  the  statement  of  the  covenant  to  repair ;  so  that  here 
again  the  pleading  neither  follows  the  words  of  the  lease, 
nor  the  strict  language  of  pleading,  but  the  deed  ought  to 
have  been  pleaded  according  to  its  legal  effect     Chester  v. 
TFiIlaju(a)  ;  Barker  v.  Lade{b) ;  Taylor  v.  Vale{c)  ;  Moore 
?.  Lord  Plymouih{d).     [Brady,  C.  B. — The  question  is, 
whether  the  Court  can  construe  the  pleading,  or  whether 
the  words  as  pleaded  have  not  a  certain  legal  operation  ; 
whichever  way  it  is  pleaded,  the  result  is  the  same — the 
party  cannot  hold  the  lands  one  hour  longer].    The  pleader 
is  bound  to  state  the  deed  according  to  its  legal  effect. 
[Brady,  C.  B, — That  is,  where  there  are  two  modes  of 
interpretation].     It  seems  there  are  two  modes  of  inter- 
pretation here,  as  the  House  of  Lords  have  doubted  in 
Ommons  v.  Marshall  what  was  the  construction  of  such  a 
lease;  therefore  he  ought  to  have  stated  its  legal  effect. 
Swattow  V.  Beaumont{e) ;  Hotoell  v.  Bichards(f);  Pitt  v. 
Green{ff) ;   Boss  v.  Parker;   Hoar  v.  Mill{h);  SneU  v. 
Hettrd(i). 


(a)  2  Saimd.  96.  b.  (6)  3  Lev.  291 ;  4  Mod.  149.  S.  C. 

(f )  Cro.  Elix.  166.  (d)  3  B.  «fc  A.  66. 

(e)  2  B.  «fc  A.  765.  (/)  11  Eut.  633. 

(^)  9  East.  188.  (A)  4  M.  «fc  S.  470. 
(t)  4  B.  «fc  C.  741. 
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1841.  Brady,  C.  B. — We  think  that  the  covenant  upon  which 


HostfK  this  action  is  brought  has  been  suffiaently  stated  in 
PowsLL.  the  declaration.  A  party  is  not  bound  to  state  more  of 
a  covenant,  than  is  sufficient  for  the  purposes  of  his  suit, 
and  therefore  it  was  enough  to  say,  that  the  covenant  was 
made  with  the  lessor  by  the  lessee,  his  heirs,  and  assigns, 
when  setting  forth  the  covenant  in  this  declaration,  as  the 
plaintiff  here  is  seeking  his  remedy  against  the  assignee  of 
the  lessee,  and  is  not  suing  executors  or  administrators;  the 
covenant  is  therefore  sufficiently  stated.  We  also  think  there 
was  sufficient  evidence  for  the  jury  to  presume  a  conveyance 
by  the  trustees  of  the  act  of  parliament  to  Lord  Mauntfoys 
The  party  to  whose  use  the  trustees  of  the  act  held  the  lands 
deals  with  them,  three  years  after  the  passing  of  the  act, 
as  his  own;  suffering  a  recovery,  and  making  a  conveyance 
of  them  to  the  plaintiff,  who  remained  in  possession  for 
thirty-five  years  subsequently  ;  we  therefore  think  the 
jury  rightly  presumed,  that  the  conveyance  had  been  made 
to  Lord  Alatmtfoy,  as  alleged  by  the  plaintiff.  Now,  as 
to  the  question  of  pleading  the  lease  of  1810,  on  which  so 
much  arg^ument  was  urged,  the  legal  operation  of  that 
instrument  was,  as  in  the  case  of  Ijonff  v.  Rankiuy  a  lease 
for  three  lives  with  remainder  for  so  many  years  as  should 
be  existing  at  the  expiration  of  the  lives;  but  in  pleading 
it  is  enough  to  state  so  much  of  the  lease  as  will  shew,  that 
'there  has  been  an  estate  subsisting  in  the  defendant.  It 
is  said,  that  the  plaintiff  should  have  stated  the  legal 
operation  of  this  lease  ;  but  there  are  no  grounds  for 
saying  that  there  is  any  possible  difference  between  the 
deed  itself,  and  the  deed  as  it  is  stated  in  the  declaration, 
Cleyhume  v.  Piercy  is  a  direct  authority  in  this  case.  We 
do  not  think  the  omission  of  the  words  ^^  it  is  witnessed," 
makes  any  difference.     The  Court  will  see  if  there  are 
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suffident  words  before  them,  and  will  then  construe  the        i84I. 
deed  according  to  its  legal  effect.  Hoszni 

V. 

Cause  allowed  with  costs,  (a). 


*Moniaw 
amtory  18. 


On  this  day  SmUh^  Q.C.  and  Berwick^  Q.C.,  applied  for  -^^w^^^y 
liberty  to  enter  up  judgment,  nunc  pro  tunc^  as  of  the  term 
in  which  the  postea  was  returnable,  under  the  following 
drcumstances.     The  defendant  by  obtaining  a  conditional 
order  for  a  nonsuit  or  to  set  aside  the  verdict  here  prevented 
the  plaintiff  firom  getting  judgment ;  and  the  cause  having 
stood  in  the  list  for  a  considerable  time,  the  defendant  died. 
On  the  case  being  afterwards  mentioned,  the  Court  allowed 
it  to  stand  over,  while  an  opportimity  was  given  of  consult- 
ing' the  personal  representatives  of  the  defendant,  whether 
(Ley  would  come  in  to  support  the  conditional  order  or  not. 
They  did  so ;  and  it  is  therefore  of  course  that  judgment 
should  be  entered  up  nunc  pro  tunc  ;  as  was  done  in  this 
Court  in  a  case  in  which  Mr.  Dominick  Bonayne  was  de- 
fendant(fr).  The  rule  of  English  practice  is,  that  if  a  party 
against  whom  a  verdict  has  been  obtained  die  pending  a 
new  trial  motion,  if  the  rule  for  a  new  trial  be  discharged, 
the  successful  party  is  entitied  to  enter  up  judgment  as  in 
the  life-time  of  the  party  deceased.     The  authorities  are 
collected  in  Tiddta  Praciice{c). 

Malejfj  conird^ — The  plaintiff  has  been  guilty  of  laches ; 
he  ought  to  have  entered  a  rule  for  judgment  notwith- 
standing our  application ;  but  to  this  time  no  rule  has  been 
entered  for  judgmait  on  the  postea. 


(a)  Baront  Pemie&ther  and  Foster  were  absent. 

(6)  Chaytor  t.  Rontyne^  Jones,  482.  4  L.  R.  N.  S.  171. 

(c)  P.  932,  9th  Edition. 
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1841.  (The   Clerk  of  the  Rules  here  stated  the  practice  of 

this  Court  to  be,  that  no  rule  is  entered,  as  in  England, 
upon  the  postea ;  but  notice  of  the  motion  for  judgment  is 
served  within  four  days  and  the  motion  is  made  within 
six  days  from  the  return  of  the  postea ;  but  no  rule  is 
entered  on  the  postea  until  the  final  judgment  of  the  Court). 

At  all  events,  the  order  should  be  so  framed  as  not  to 
interfere  with  the  rights  of  third  parties;  Sidney  v. 
M^DonneU(a) ;  Johnson  v.  Hamtlton{b);  Halpin  v. 
Yeates(c).  [Richards,  B. — Will  the  plaintiff  undertake 
not  to  interfere  with  the  parties  having  prior  rights  as 
hon&fide  creditors,  or  hofnA  fide  purchasers  ?] 

Berwick. — The  rule  is,  that  the  party  recovering  the 
judgment  should  be  put  into  the  same  situation  as  if  there 
had  been  no  delay  of  the  Court ;  Chaytor  v.  Ronayne(d.) 

Richards,  B. — That  case  merely  discussed  the  juris-> 
diction  of  the  Court  to  make  the  order.  What  law  or 
equity  have  you  as  a  creditor  by  verdict,  to  interfere  with 
creditors  by  judgment  ?  The  case  of  Sidney  v.  McDonnell 
is  quite  right.  The  Court  could  not  make  such  an  order 
as  is  required  on  behalf  of  the  plaintiff. 

Bradt,  C.  B. — When  a  party  seeks  to  have  a  judg- 
ment amended,  the  Court  of  itself  always  protects  inter- 
mediate rights.  The  order,  therefore,  may  be  made ;  but 
the  plaintiff  must  undertake  not  to  disturb  intermediate 
bond  fide  purchasers  or  bond  fide  creditors(e). 


(o)  1  L.  R.  N.  S.  152.        (6)  1  Tyr.  h  Gr.  45,  1  M.  «fc  Wels.  49.  s.c 
(c)  1  Jebb  apS.  494.  ^d)  4  L.  R.  N.  S,  171. 

(e)  Vide  Amutrong  t.  Lloyd,  3  Ir.  L.  R.  57. 
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DOLAN  V.  WALPOLE.  1841. 

Wednesday, 

IVl ^Mullen  moved  that  the  conditional  order  of  the  25th   Ezchsquxe 

OP  IPlfK  A  ft 

NoTcmber  last,  for  the  discharge  of  the  defendant  out  of  a  j  *   j^i 

custody,  be  vacated ;  in  consequence  of  the  defendant  not  ^^®  ^  ®^, 
'^  tamed  anorder 

havinfi:  complied  with  the  terms  of  the  said  order.     The  under  the 

.  ...  8fc4Vict. 

affidavit  of  the  plaintiff,  on  which  this  motion  was  grounded,  o.  105,  for  hU 

stated  that  in  July  last  the  defendant  was  in  the  custody  custody,  on 

of  the  sheriffs  of  Dublin,  at  the  suits  of  several  other  ^^^^ J* 

peRODs,  and  that  the  plaintiff  had  then  lodged  a  capias  quo  ^^be^jii. 

mm  for  £55  Os.  6d.  under  which  the  defendant  was  de-  ^^^^  ^J^ 

ne  enters  tne 

tained  in  custody :  that  on  the  25th  November  last  the  appearance, 

*'  and  the  plain- 

de^dant  had  obtained  a  conditional  order  for  his  discharge  tiff  ma j  de- 
clare against 
from  custody  at  the  plaintiff's  suit,  under  the  3  &  4  Vict.  c.  him  as  In 

105.  on  his  entering  a  common  appearance ;  which  order  on 

the  15th  of  December  last,  was  made  absolute  in  chamber, 

notwithstanding  cause.     That  the  plaintiff  by   the  said 

order  was  required  to  pay  costs  to  the  defendant ;  which 

costs  had  been  taxed,  and  which  the  plaintiff  was  ready  to 

pay.    That  immediately  before  this  affidavit  was  sworn, 

the  plaintiff  had  searched  for  a  conmion  appearance  by  the 

defendant,  but  found  none  entered,  and  that  the  plaintiff 

had  not  received  any  notice  thereof.     That  the  want  of 

the  entry  of  the  appearance  delayed  the  plaintiff  in  his 

suit,  and  that  unless  the  defendant  were  to  enter  a  common 

iqppearance  as  of  Michaelmas  term,  the  plaintiff  would  lose 

the  benefit  of  having  judgment  in  the  ensuing  term.    That 

the  defendant  had  been  for  many  months  in  custody  on 

final  process  at  the  suit  of  one  Shine  ;  and  that  the  defendant's 

object  was  to  prevent  the  plaintiff  from  having  judgment 
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^    ^^^'        pending  a  motion  by  the  defendant  to  be  discharged  from 
D0L1.N       Shine*8  writ  of  execution ;  which  motion  stands  to  be  argued 
Walfols.    next  term. 

Brady,  C.  B. — This  motion  is  unnecessary;  for  until 
the  defendant  complies  with  the  tenns  of  the  order  by 
entering  a  common  appearance,  he  continues  in  custody  at 
the  plaintiff's  suit,  and  the  plaintiff  may  declare  against 
him  as  against  a  person  in  custody.  If  a  party  has  lain  by 
an  unreasonable  time,  it  may  be  proper  for  you  to  come  in 
to  set  aside  the  order ;  but  if  a  party  takes  an  order  that 
he  be  discharged  from  custody  on  entering  a  common  ap- 
pearance, he  must  remain  in  custody  until  he  complies  with 
the  terms  of  the  order,  and  he  may  be  declared  against 
accordingly.  I  understand  the  practice  of  the  office  is  to 
require  a  certificate  of  the  appearance  being  entered  before 
the  order  for  his  discharge  will  be  made  out. 
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1841. 

Wednesday, 
January  IS. 

SIMS  V.  THOMAS,  Esq.  m.p.  Exchbquee 

OP  Plsi.8. 

Debt  on  an 

Till      English  judg- 
His  was  originally  an  action  of  debt  brought  by  the  ment.    Pleas, 

plaintiff,  as  administratrix  of  her  late  husband,  James  SimSf  2d  fr  3d,  that 
in  the  Court  of  Queen's  Bench  at  Westminster^  to  recover  the  debt'had  Seen* 
sum  of  £2,287  IO5.  upon  a  bond,  dated  24th  February,  1817,  ^p^^^^ 
given  by  the  defendant.  Colonel  Henry  Thomas^  and  Bar"  ^^tdT' 
AohmewBayley  Thomas  Jocelyn^  and  Henry  Connor  Thomas^  the  paymoit 
to  the  said  James  Sims^  for  the  penal  sum  of  £3,000  for  and  that  by 

the  statute 

iMnring  an  annuity  of  £151.  during  the  lives  and  life  of  the  53  Geo.  IIL 
duee  obligors  and  the  survivors  and  survivor  of  them.     To  bond  was  Toid, 
tliis  tbe  defendant  pleaded,  first,  the  insolvency  of  tTometofthesame 
Sims^  the  assignment  to  his  assignee,  and  a  sub-assignment  J^uf^^. 
to  a  person  named  Strahan  ;  secondly,  payment.     There  "^**"*  ^  ^* 
was  a  replication  to  the  first  plea,  setting  out  a  deed  of  the  act.    TIm 

Court  refused 
assignment,  prior  to  the  insolvency,  to  trustees  for  the  to  permit 

these  latter 

benefit  of  Simis  wife  and  children,  and  joining  issue  on  pleas  to  be 
the  second  plea.     The  defendant  rejoined,  that  the  deed  refused  also 
prior  to  the  insolvency  was  fraudulent,  and  issue  was  joined  roie^foj^piead. 
thereon.     He  also  pleaded  that  there  was  no  memorial  filed  ^f  ^J^J^'wid 
pursuant  to  the  statute  of  63  Geo.  III.  c.  141,  but  this  *?  "*"H®  *^ 

'^  '  these  pleas. 

plea  was  subsequently  withdrawn.  -A.  foreign 

judgment  IS 
not  examina- 
ble into  here, 

A  verdict  was  given  for  the  defendant  on  the  issue  as  to  unless  con- 
the  prior  assignment,  and  for  the  plaintiff  on  the  plea  of  pay-  tural  justice, 
ment.    The  plaintiff  having  obtained  a  rule  absolute  for  ^f  the  country 
judgment  non  obstante  veredicto^  judgment  was  thereupon  ^ JJ^®  ^l^ble. 
entered  up,    as   of   Trinity  term  last,   for   the   sum   of^^^^^^:^^ 

* '  jr  »  course,  to  per- 

£2,389  5s.  on  which  judgment  the  defendant  brought  a  writ  ™it  the  amende 

ment  of  pleas 

of  enoron  or  about  the  25th  of  June  last(a).  On  the  7th  No-  before  de- 
murrer. 

{a)Tid.  tlie  eases  of  Simt  r.   Thomas,  4  Jnr.  1181,  Straehm  t. 
Thmas/id,  lies. 
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vember,  1840,  an  action  of  debt  upon  the  English  judg- 
ment was  brought  by  the  plaintiff  in  this  Court,  to  which 
the  defendant  had  pleaded,  first,  the  general  issue ; 
secondly,  that  the  judgment  in  debt  had  been  recovered  by 
the  plaintiff  on  a  bond  conditioned  for  the  payment  of  an 
annuity,  and  that  by  the  statute  53  Geo.  III.  c.  141,  (the 
2nd  section  of  which  was  set  forth  verbatim  in  the  plead- 
ing,) the  bond  was  void ;  no  memorial  of  the  same  having 
been  enrolled  pursuant  to  the  provisions  of  that  act  (a). 
The  third  plea  was  similar  to  the  second. 

Jachsarif  Serjeant,  with  whom  were  Litton,  Q.  C,  and 
Rogers,  now  moved  on  behalf  of  the  defendant,  that 
further  proceedings  in  this  cause  might  be  stayed,  until  the 
writ  of  error  which  had  been  brought  by  the  defendant 
from  the  judgment  upon  which  the  plaintiff  had  declared  in 
this  cause,  and  now  depending  in  the  Court  of  Exchequer 
Chamber  in  England,  should  have  been  determined ;  or  for 
such  other  order  as  the  Court  should  direct.  The  notice  of 
this  motion  was  dated  the  27th  of  November,  1840. 
Another  motion  was  before  the  Court  on  behalf  of  the 
defendant,  the  notice  of  which  was  dated  the  7th  of 
January,  1841,  that  the  defendant  might  be  at  liberty  to 
amend  the  second  and  third  pleas  pleaded  by  him(i). 
There  was  also  a  cross  motion  on  behalf  of  the  plaintiff 
before  the  Court,  the  notice  of  which  was  dated  the  7th 
January,  1841,  that  the  rule  to  plead  several  matters  in 
this  cause,  dated  18th  November  last,  should  be  rescinded, 
and  that  the  second  and  third  pleas  filed  by  the  defendant 


(a)  The  witnesses  to  the  annuity  bond  were  wrongly  named  in  the 
memorial ;  John  Paul  Woolley,  one  of  the  witnesses  to  the  bond,  was  in 
the  memorial  called  James  Paul  Woolley  ;  and  ^rMtir  Bymey  another  of 
the  witnesses  to  the  bond,  was  styled  in  the  memorial  Andrew  Byrne. 

(6)  See  the  amendment  sought  to  be  made. — Poitp,  27. 
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u  pursuance  of  such  rule  should  be  struck  out  with  costs, 
and  the  defendant  be  confined  to  his  first  plea. 

Three  motions  are  now  before  the  Court ;  two  of  which 
are  ours,  and  one  on  behalf  of  the  plaintiff.     We  shall  open 
them  all  together.     We   have  now  a  defence  upon  the 
merits,  of  which  we  were  not  apprised  when  we  pleaded  in 
England ;  it  is,  that  the  annuity  bond  was  void  for  non- 
compliance with  the  53  Geo.  III.  c.  141.     If  that  defence 
had  been  recorded  ia  England,  there  would  not  have  been 
judgment  turn  obstante  veredicto  for  the  plaintiff  there.     We 
\m  seek  to  amend  that  defence  as  already  pleaded,  by 
patting  in  this  additional  fitct,  that  the  defendant  being 
tfcen  ignorant  of  the  defect  of  this  enrolment,  no  plea  rely- 
ing on  such  defect  was  pleaded ;  and  that  the  said  judgment 
was  obtained,  the  said  Court  at  Westminster  being  ignorant 
of  this  defect.     All  that  is  necessary  to  this  motion  is,  that 
the  writ  of  error  is  depending ;  as  we  are  going  on  the 
principle,  that  a  party  sought  to  be  affected  by  a  foreign 
judgment  is  entitled  to  have  that  judgment  enquired  into 
io  see  that  it  is  consistent  with  the  principles  of  justice ; 
Buchanan    v.     Rucker(a).      [Brady,    C.     B. — Is   mere 
omission  by   a  party  to  make  a  defence  of  a   technical 
character  grounds  for  granting  such  a  motion  as  this?] 
The  defence  here  goes  farther,  indeed,  than  any  reported 
case.     But  at  present,  we  only  seek  to  amend  the  plea. 
The  question  is  whether  a  defence,  not  set  up  in  the  Court 
where  the  original  action  is  brought,  may  be  set  up  in  an 
action  on  the  first  judgment  in  another  country ;  because 
this  bond  on  which  the  judgment  was  obtained  is  certainly 
void,  though  it  is  sought  to  have  the  amount  of  it  levied 

(a)  9  East.  92  j  1  Camp.  67. 


1841. 
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^  ^^^'  ^  here ;  Buchanan  v.  Rucker;  Walker  v.  Witter  (a)  ;  Phillips 
^^^^  V.  Hunter{b) ;  NoveUi  v.  Bossi{c) ;  Sinclair  v.  2^flwi»r(rf). 
Thomas.  There  is,  it  is  true,  no  case  of  allowing  the  defendant  to 
make  a  defence  subsequently  which  might  have  been  made 
in  the  first  instance ;  but  the  cases  show  that  a  foreign 
judgment  is  but  a  primd  facie  case  for  the  plaintiff,  and 
ought  to  be  enquired  into.  At  all  events  the  Court  will 
not  decide  this  point,  which  is  a  new  one  in  Ireland,  on 
motion,  but  wiU  give  an  opportunity  of  carrying  it  farther. 
[Richards,  B. — If  the  action  were  ^  in  England  on  the 
judgment  you  would  be  concluded.]  Yes ;  but  it  is  other- 
wise in  case  of  a  foreign  judgment,  which  is  not  looked  on 
as  a  judgment  but  as  an  assumpsit.  Amott  v.  Redfem{e) ; 
Douglas  v.  Forest{f) ;  Guiness  v.  Carroll(ff)  ;  and  the  case 
of  an  Irish  judgment  in  Ferguson  y.  Mahon{h).  At  all 
events  it  is  reasonable  that  these  proceedings  should  be 
stayed  until  the  proceedings  at  Westminster  are  disposed  of. 

T.  B.  C  Smithy  Q-C,  Napier^  and  JS.  Ryan,  for  the 
plaintiff. 

This  motion  must  be  refused  :  an  application  cannot  be 
granted  to  stay  proceedings  in  debt  on  a  judgment  on  the 
g;roimd  that  a  writ  of  error  is  pending,  unless  bail  be  put 
in  error,  pursuant  to  the  statutes  (t)  ^which  are  the  same 
in  both  countries ;  Smith  v.  Shepherd(k)  ;  BickneU  v.  Long- 
staffs  (I) ;  Abraham  v.  Pugh{m).  This  motion  is  founded, 
according  to  their  notice,  on  the  affidavit  of  the  defendant's 


(a)  1  Doug.  1.  (6)  2  H.  Bl.  410. 

(c)  2  B,  fr  Ad.  757.  (<0  20  How.  St.  Tr.  468. 

(«)  3  Bing.  aSd.  (/)  4  Bing.  693. 

(^)  I  B.  fr  A.  463.  (A)  3  Per.  fr  D.  143. 

(t)  6  Geo.  4,  c.  96,  Eng.  (k)  5  T.  R.  9. 

(0  6  T.  R.  455.  (m)  5  B.  &  A.  903. 
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attorney,  Mr.  Meade,  which  states  only,  that  "  he  hat       1841. 

*^  been  infonned  and  believes  that  a  writ  of  error  firom  said        ^nts 

« judgment  was  issued,"    but,  if  a  party  apply  to  stay     Thomas. 

{xroceedings  on  an  erroneous  judgment,  the  affidavit  should 

state  the  cause  of  error ;  Mee  v.  Hophxn$(cL)*    As  to  the 

notice  to  amend,  it  is  a  principle  that  a  party  should  defend 

himself  on  the  first  opportunity,  and  that  he  cannot  go 

behind  a  judgment  by  adducing  matter  which  was  not  put 

forward  in  the  first  instance ;  nor  is  it  here  sworn  that  th« 

averment  now  sot^ht  to  be  put  into  the  plea  was  not  a 

matter  well  known  before.     But  admitting  that  the  grounds 

of  a  foreign  judgment  may  be  investigated,  such  a  principle 

is  not  applicable  to  an   English  judgment,   Martin   ▼• 

JfiAolt(b)  cited  and  recognized  in  Beequet  v.  M^Carthy{c) ; 

or  if  examinable  at  all,  it  must  be  in  cades  notoriously 

wrong  on  the  £eu%  of  the  proceedings,  or  when  the  ju3g«* 

ment  was  obtained  by  fraud.     The  defendant's  first  plea  of 

si?  deie^  opens  the  question  to  him ;  and  he  should  not  now 

bcf  permitted  also  to  plead  specially ;  the  Court  will  not 

allow  two  pleas  where  there  is  a  specific  defence  on  the 

general  issue.     Cotton  v.  Brown(d) ;  Marsden  v.  Ben8tdn{e) ; 

neither  are  these  pleas  sworn  to  be  true. 

LittoTL,  Q.C.,  in  reply. — The  Court  should  allow  these 
pleas  to  be  amended ;  under  the  plea  of  nil  debet  we  could 
not  make  the  defence  we  have.  We  seek  to  go  behind  the 
judgment  on  grounds  which  are  a  complete  defence. 
When  a  surety  is  sued,  as  here  is  the  case,  he*  may  &iily 
rely  on  a  technical  point :  but  when  the  security  is  of  such 
a  nature  as  to  be  null  and  void,  such  a  matter  is  not  merely 
a  technical  point :  the  section  of  the  statute  set  out  in  the 

(a)  2  D.  fr  R.  206.  (&)  3  Sim.  458. 

(c)  2  B.  1^  Ad.  957.  {d)  3  Ad.  &  E.  312. 

(c)  5  L.  R.  N.  S.  22. 
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1841.  ^  plea  makes  the  bond  a  nullity  for  want  of  enrolment  of  the 
memorial.  An  Irish  judgment,  even  since  the  Union,  is  a 
foreign  judgment  in  England ;  Harris  v.  Saunder8{a) ; 
and  it  follows,  of  course,  that  so  is  an  English  judgment 
here.  It  has  never  been  decided  that  you  cannot  go 
behind  a  foreign  judgment  and  plead.  Messin  v.  Lard 
Massarene(b) ;  Philipps  v.  Hunter(c) ;  Walker  v.  Witter (d)  ; 
GaUraith  v,  Neville{e) ;  Alivon  v.  Furmval(f).  Their 
motion,  by  refusing  to  meet  us  on  demurrer,  seeks  to  put 
the  defendant  out  of  court :  a  demurrer  is  the  proper  mode 
of  objecting  to  a  plea,  and  a  motion  like  that  of  the  plain- 
tiff should  be  granted  only  in  clear  cases  of  false  or  sham 
pleas.  At  this  stage  of  the  proceedings,  before  argument, 
demurrer  or  rejoinder,  we  are  entitled  to  amend  as  a  matter 
of  course,  and  would  be  entitled  to  do  so  on  a  side-bar  rule 
in  some  of  the  Courts.  [Richards,  B. — Suppose  a  de- 
fective plea  of  payment  put  in,  should  you  not  on  applying 
to  amend  it,  have  an  affidavit  that  the  demand  was  paid  ?] 
Such  affidavit  is  not  necessary  now :  after  joinder,  repli- 
cation or  demurrer,  it  is  discretionary  with  the  Court  to 
allow  amendment,  but  now  it  is  a  matter  of  course.  Such 
is  the  opinion  of  all  around  me,  and  the  settled  practice  of 
the  Court. 

Brady,  C.  B. — As  to  the  first  motion  of  staying  proceed- 
ings; if  that  motion  were  made  in  England  it  should 
be  refused  with  costs,  because  no  bail  has  been  put  in  in 
error,  nor  is  it  shown  in  the  affidavit  what  the  errors  are. 
This  motion  therefore  must  be  refused  with  costs.     As  to 


(a)  4  B.  &  C.  411.  (6)  4  T,  R.  493. 

(c)  2  H.  B,  410.  (rf)  1  Doug.  5. 

(e)  5  East.  475,  n.  (/)  1  Cr.  M  &  R.  293, 3  Dowl.  P.  C.  190. 
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the  second  motion  and  the  plaintiff's  cross  motion,  these 
pleas  are  novel  and  have  not  been  shown  to  have  been  ever 
before  pleaded ;  they  also  involve  a  question,  which  if 
ayailable  for  the  defendant,  would  lead  to  the  consequence 
that  the  party  against  whom  a  judgment  has  been  obtained 
in  a  foreign  court,  who  has  not  brought  matter  of  defence 
then  before  that  Court,  can  go  de  novo  into  his  defence, 
not  because  the  judgment  was  contrary  to  natural  justice, 
but  because  he  did  not  make  that  defence  then.  But  the 
present  question  is,  whether  these  pleas  should  stand  upon 
the  records  of  the  Court.  We  feel  disinclined  to  encourage 
«Qcli  pleas ;  but  it  is  a  strong  thing  to  say,  you  shall  not 
baye  an  opportunity  of  putting  yoiu*  pleas  upon  the  record, 
orjoa  shall  not  have  an  opportunity  of  carrying  your  case 
firther.  The  rule  is,  that  Mse  and  frivolous  pleas  may  be 
thus  dealt  with ;  but  though  not  inclined  to  encourage 
sacfa  pleas  as  these,  we  will  not  grant  the  motion  to  strike 
these  out.  But  the  defendant  has  not  made  a  case  enti- 
tling him  to  amend  his  pleading.  No  case  has  been  stated 
by  him  to  show  that  his  pleas  are  true,  and  the  Court  will 
not  mterfere  in  this  stage  of  the  cause  for  either  party. 
There  can  be  no  rule  on  either  side,  either  to  amend  or 
strike  out  these  pleas. 

Richards,  B. — I  concur  with  the  opinion  delivered  by  the 
Lord  Chief  Baron.  I  had  thought  that  bail  in  error  had 
been  given  in  England ;  but  that  not  being  the  case,  I 
consider  the  motion  that  the  proceedings  should  be  stayed 
to  be  untenable.  As  to  the  application  to  strike  out  the 
defendant's  pleas,  the  court  should  not  exercise  that  juris- 
diction except  in  a  very  plain  case  indeed.  We  should  not 
prevent  any  suitor  of  this  court  from  taking  the  opinion  of 
the  highest  tribunal,  and  especially  when,  as  in  the  present 
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IML  ^  case,  the  pleas  are  signed  by  gentlemen  of  such  professional 
experience ;  and  indeed  where  pleas  are  signed  by  any 
members  of  the  bar,  who  thus  pledge  their  professional 
reputation,  I,  for  one,  am  reluctant  to  deal  summarily 
with  such  pleas :  I  would  pay  respect  to  the  bar,  and  let 
the  pleas  be  disposed  of  by  demurrer,  writ  of  error,  or 
otherwise,  and  give  the  parties  an  opportunity  of  bringing 
the  question  before  the  House  of  Lords.  I  refirain  from 
observing  on  the  question  as  to  the  right  of  the  defendant 
to  rely  on  the  defence  stated  at  the  bar.  I  consider  it 
would  be  competent  for  him  to  rely  on  any  defence  that 
the  judgment  was  against  the  law  of  the  land,  or  against 
natural  justice.  To  a  certain  extent,  indeed,  this  judgment 
is  to  be  dealt  with  as  a  foreign  judgment.  But  is  this 
judgment  against  the  law  of  England?  It  is  not;  if  it 
were  you  might  have  a  writ  of  error  upon  it.  This  was 
not  an  undefended  suit ;  and  the  judgment  on  record  is 
according  to  the  law  of  England,  as  the  &cts  appear  on 
the  record ;  nor  is  this  a  judgment  against  natural  justice. 
It  is  indeed  said,  that  though  £3,000  is  advanced  by  the 
plaintiff,  it  is  competent  for  the  defendant  to  rely  on  a  par- 
ticular statute  disabling  him  from  recovering  it.  But  it  is 
also  part  of  the  law  of  England,  that  a  party  should  put 
forward  his  defence  in  the  first  instance.  I  am  not  relying 
on  the  &ct  of  Thmruu  being  a  surety  :  he  might  indeed  for 
ought  I  know  have  kept  the  £3,000  in  his  pocket ;  but  if 
he  relied  on  such  a  defence,  he  must  have  put  it  on  record. 
He  relied  on  some  other  defence.  Is  it  then  contrary  to 
natural  justice  that  a  party  who  has  got  a  judgment  accord- 
ing to  the  law  of  England,  should  be  allowed  to  avail 
himself  of  it  here  ?  Perhaps  it  is  premature  to  express  an 
opinion ;  but  I  shall  not  be  bound  by  what  I  have  said, 
should  the  matter  come  before  us  again. 
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On  this  day,  Liiian,  Q.  C.  renewed  his  application  for       1841. 
liberty  to  amend  the  2d  and  3d  pleas  pleaded  by  the  de-        Suis 
defendant  to  the  action.     The  moti(Hi  was  grounded  on  two     TaoMAg. 
additional  affidavits,  filed  the  18th  instant,  one  made  by  2XHh  January, 
the  de&ndant's  attorney  in  England,  (Mr.  Jackson^  of  the 
fimi  of  Floodgate^    Young  and  JoAson)^  the  odier  by  his 
attorney   on    record,  Mr.  Meade.     The  latter  stated  that 
the  deponent  was  informed  by  his  comisel,  and  believed 
that  it  was  material  and  necessary  for  the  defendant's  de- 
fence in  this  cause,  that  the  2d  and  3d  pleas  should  be 
amended  by  inserting  in  each  of  the  pleas  the  words  ^*  and 
tUa  defendant  further  saith  that  this  defendant,  being  then 
ignormt  of  the  want  of  such  enrolment  of  such  menllorial 
of  the  said  writing  obligatory,  no  plea  with  respect  thereto, 
orrelyii^  on  said  defects  was  pleaded,  nor  any  issue  or 
qinesdon  raised  or  taken  thereon,  in  or  pcfnding  said  actioti, 
in  said  Court  of  Queen's  Bench  at  Westminster ;  but  said 
judgment   therein  was  obtained  without  said  Court  of 
Queen's  Bench  at  Westminster  having  been  at  all  informed 
of  same,  or  of  said  defect,"  and  that  the  said  2d  and  3d 
pleas  were  not  pleaded  for  delay,  but  honAfide  for  the 
defendant's  defence.     That  the  application  to  amend  was 
not  for  delay,  but  for  the  effectual  defence  of  the  defendant 
on  just  and  feir  grounds.     It  was  stated  in  the  affidavit  of 
Mr.  Jachtony  that  the  plea  of  non-enrolment  of  the  memo" 
rial  of  the  bond  pursuant  to  the  statute  had  been  originally 
pleaded,  but  had  been  withdrawn  before  trial  by  leave  of 
the  Court  at  Westmingter^  in  order  to  save  expense ;  it  not 
being  then  known  that  it  was  founded  in  fact,  and  that  no 
isaue  was  joined  in  the  English  Court  on  this  point,  nor 
oould  such  defence  have  been  raised  upon  the  record  at  the 
trial,  according  to  the  General  Rules  in   England.      It 
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1841.       also  stated  that  it  was  after  judgment  in   England,   in 

81M8        February,   1839,  that  this  deponent  first  discovered  the 

Thokas.     defects  of  the  memorial  of  the  bond,  (the  misnomer  of  the 

witness's  Christian  name),  and  that  opinions  were  taken 

on  the  subject,  in  which  several  eminent  coimsel  held  that 

the  bond  was  void  by  the  53  Geo.  III.  c.  141. 

Litton  in  support  of  the  application. — This  was  conceded 
the  other  day  to  be  an  action  on  a  foreign  judgment.  I 
admit  that  our  plea  seeks  to  go  behind  the  judgment,  and 
that  the  impression  of  the  court  was  against  the  validity  of 
that  plea  which  we  now  seek  to  amend ;  but  such  a  motion 
as  this  has  never  been  refused.  The  officers  of  the  three 
Law  Courts  have  assured  me  that  before  demurrer  argued, 
or  replication  filed,  a  fortiori  before  demurrer  filed  or  put  in 
it  b  quite  a  matter  of  course  to  allow  such  amendments. 
Before  replication  or  demurrer  the  court  does  not  require 
an  affidavit  that  the  amendment  is  necessary  to  the  justice 
of  the  case,  nor  will  it  exercise  its  discretion  at  this  stage 
of  the  proceedings,  whatever  it  may  do  at  a  subsequent 
stage.  We  now  have  affidavits  which  would  make  a  com- 
plete case  even  after  demurrer  filed,  and  these  pleas  though 
on  the  file  for  two  months,  have  not  yet  been  demurred  to. 
If  judgment  had  been  against  us  in  England  on  this  point 
it  might  be  unjust  to  attempt  to  raise  the  question  again 
here ;  but  it  is  sufficient  for  the  present  motion  that  the 
judgment  was  obtained  in  England  on  different  grounds, 
and  that  no  judgment  has  been  obtained  on  our  present 
defence,  which  is  all  that  is  sought  to  be  added. 

Smith,  Q.  C,  and  Napier^  on  the  other  side. 

The  statute  6  Anne,  c.  10,  declares  that  a  second  plea 


FOURTH  VICTORIA.  29 

shall  not  be  filed  without  leave  of  the  Court ;  and  the       1841. 
Court  has  a  jurisdiction,  which  it  very  often  exercises,  of 
deciding  what  pleas  shall  be  put  upon  the  file.     GuUy  v. 
Bishop  ofExeter{a) .    This  is  a  plea  on  a  strict  statute,  and  is 
quite  beside  the  merits  of  the  case.     Such  an  amendment  b 
not  ex  dAitojuUituE^  2  Arch.  Prac,  K,  £.  841 ;  amendments 
are  only  allowed  in  furtherance  of  justice.     The  principle 
l^d  down  by  the  Court  on  the  former  motion  is  supported 
by  Baylis  v.  Haywcard{b),     Ignorance  of  the  defence  to  be 
made  does  not  take  a  party  out  of  the  operation  of  the 
rule  which  requires  his  defence  to  be  put  forward  at  once. 
But  this  is  not  a  foreign  judgment.  Story  Confi.  Laws, 
506-1.    It   is   not,   indeed,  a  record  in  Ireland,  but  an 
Eo^lkh  judgment,  where  there  is  no  defect  on  the  face  of 
the  proceedings  is  res  judicata  here,  as  is  laid  down  by  Lord 
Bardwieke  in  Boucher  v.  Lawson(c).     And  even  if  it  were 
a  foreign  judgment  it  would  be  conclusive ;    Martin  v. 
Nieholls(d).     This  is  a  record  for  some  purposes,  though 
not  for  all ;  Ferguson  v.  Mahon{e) ;  Murray  v.  Lennox(f)  ; 
was  a  similar  case  to  this.     A  similar  attempt  to  this  was 
made  before  3aion  Ric?iards  in  Graham  v.  Shaw(ff).     This 
is  substantially  a  motion  for  adding  a  plea,  which  should 
be  refused;  DommUey,  Ijane(h).     The  Court  has  autho- 
rity to  take  pleas  off  the  file ;  GuUy  v.  Bishop  of  Exeter  ; 
Purvis  V.  Andreics(i) ;  and  if  the  Court  may  go  so  far, 
they  may  surely  refuse  an  amendment.     The  proper  course 
is  to  strike  out  either  the  general  issue  or  special  pleas, 
when  both  are  pleaded  on  a  foreign  judgment  lAlivon  v. 

(«)4  Bing.  525.  2  Moore  &     (6)4  Ad.  &E1. 256.;  5  Not.  &M.  61 3. 

Payne,  105.  (c)  Ca.  Temp.  Hardw.  89. 

{i)  3  Sim.  458.  («)  Per.  &  D.  146. 

(/)  12  B.  Moo.  183.  (g)  1  Ir.  Law  Rep.  373. 

(A)  1  Cr.  fr  DU.  182.  (t)  Hayes,  505. 
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^Q^^-     ^  Fumival{a).     [Richards,  B,— If  this  defence  be  available 
Sues        ^  ^  cannot  the  defendant  avail  himself  of  it  under  the 
Thomai.      plea  of  m7 debet?    Brady,  C.  B.— On  his  own  arg^ument 
it  is  plain  that  he  can  do  so ;  he  impeaches  the  conside- 
ration of  the  bond  altogether.] 

Litton  in  reply. — The  cases  referred  to  are  all  after  issue 
joined.  I  did  not  say  that  amendment  could  be  had  as  of 
course  under  such  circumstances. 

Brady,  C.  B. — It  is  contended  that  this  motion  is  one 
ex  debito  juttituB^  which  the  Court  is  boimd  to  grant ;  and  I 
confess  that  if  it  is  a  motion  to  be  so  granted,  it  nuist  be 
ever  after  be  one  ex  debiio  justUuBy  for,  looking  at  the  £Eu;ts  of 
this  case,  there  cannot  be  astronger  case  against  the  practice 
so  contended  for.  I  am  of  opinion  that  this  motion  is  not 
one  which  the  Court  \of  Exchequer  should  grant.  I  take 
it  to  be  substantially  a  motion  to  add  a  fourth  plea  putting 
in  issue  fresh  hxsts ;  and,  looking  at  it  in  this  view,  would 
it  not  be  a  motion  in  which,  under  the  statute  of  Ann,  the 
Court  should  use  its  discretion  ?  This  is  substantially 
such  a  motion ;  it  is  a  motion  either  to  add  a  fourth  plea, 
for  the  purpose  of  introducing  a  substantive,  independent 
fietct,  of  which  there  is  no  trace  in  the  former  pleadings, 
or  to  withdraw  the  second  and  third  pleas,  and  re-plead 
them.  It  is  not  a  motion  merely  to  add  a  name,  and 
make  some  such  slight  alteration ;  nor  one,  in  which  the 
Court  is  not  bound  to  exercise  its  discretion.  It  is  said 
here,  that  the  application  is  made  on  behalf  of  a  surety. 
I  can  see  no  difference  that  is  made  by  this  circumstance : 
a  surety  is  as  much  bound  to  perform  his  contract  as  a 

(a)  1  Cr.  M.  &  R.  393. 
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principal  is,  unless  the  principal  has  done  some  act  which       ^^1« 

releases  the  surety.     This  is  a  case  between  creditor  and 

debtor,  and  the  same  rule  must  be  made  here,  as  if  the 

action  were  brought  by  the  creditor  against  the  principal 

himself.     The  application  is,  in  substance,  that  after  a 

judgment  has  been  given  against  the  defendaht  in  an 

English  Court  of  Record,  he  may  be  at  liberty  to  re-agitate 

die  matter  here;  and  that  without  reference  to  the  pro- 

eeedings  which  have  taken  place  where  the  action  was 

origiiially  brought,  or  to  the  defence  made  there,  he  may 

make  a  new  defence  here,  and  the  Court  is  called  on  to  be 

iDciUary  to  that  defence.     I  cannot  see  that  the  Court  is 

boond  to  gire  any  aid  to  such  an  attempt,  and  I  for  one 

wia  not  do  so.    The  English  act  53  Geo.  III.  c.  141, 

regnines  certain  formalities  to  be  observed  on  the  enrolment 

of  the  names  of  the  witnesses  to  an  annuity  deed;  and 

it  is  allied,  that  there  has  been  in  this  case  a  mistake 

in  the  enrolment  of  the  memorial.     Here  we  have  a  bond 

fik  annuity  deed,  and  a  bond  fide  annuitant  seeking  to  re- 

co?er  a  debt  already  adjudicated  upon  in   England ;  it  is 

said  however  that  we  are  ear  debito  justitue  called  on  to  aid 

the  defendant  in  setting  up  a  defence,  which,   if  well- 

foondedy  would  avoid   the    deed    altogether.      I   cannot 

tiiink  the  Court  should  assist  in  such  an  attempt,  and  this 

inotion  must  be  refused  with  costs. 

Foster,  B. — It  is  the  object  of  this  motion,  to  make  this  a 
court  of  appeal  from  the  adjudication  of  the  Courtof  Queen's 
Bench  in  England.  The  application  is  one  to  our  dis- 
cretion ;  it  is  a  discretion  which  the  Court  should  be  slow 
to  exercise ;  and  indeed  since  I  have  had  the  honour  of  a 
teat  here,  I  do  not  know  that,  except  in  one  case,  they 
luive  refused  their  permission ;  but  the  necessity  of  making 
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1841.        the  application,  and  the  statute  itself,  recognize  that  such 
Sims        a  discretion  exists,  and  that  leave  must  be  granted  by  the 

Vm 

Thomas.  Court,  before  such  an  amendment,  as  here  is  sought,  can 
be  effected.  If  ever  the  Court  is  to  be  at  liberty  to  refuse 
such  an  application  as  the  present,  this  is  the  case ;  and 
if  we  were  to  grant  this  application,  I  cannot  conceive  a 
ca^e  in  which  the  Court  should  refuse  its  assent.  The 
defence  relied  on  is  merely  the  want  of  a  witness's  name : 
that  point  is  wholly  foreign  to  any  question  of  right 
between  the  parties.  If  the  party  meant  to  rely  on  the 
defence  now  stated,  he  should  have  brought  it  forward 
before  the  English  court.  The  only  equity  of  his  present 
application  is,  that  he  has  discovered  a  technical  defect, 
and  that  he  did  not  set  up  that  unrighteous  objection 
before.  We  ought  not  to  exercise  our  discretion  in  such 
a  manner,  as  to  give  to  this  party  the  benefit  of  an 
objection  of  the  purest  technicality ;  and  I  think  with  my 
Lord  Chief  Baron,  that  the  motion  should  be  refused  with 
costs. 

Richards,  B. — In  considering  this  Case,  the  Court 
would  assume,  that  the  defendant  owes  the  amount  of  this 
judgment,  unless  he  can  excuse  himself  from  paying  it  on 
the  grounds,  that  the  provisions  of  the  act  of  parliament 
give  him  a  defence.  But  there  has  been  a  plea  of  payment 
in  England,  and  judgment  has  passed  against  him  there ; 
therefore,  as  far  as  the  English  act  of  parliament  gives  a 
defence,  he  had  an  opportunity  of  relying  on  it  there, 
because  he  might  have  demanded  oyer  of  the  bond,  and 
compared  the  names  of  the  witnesses  to  the  bond,  with  the 
names  in  the  memorial ;  and  if  available,  he  might  have 
relied  on  the  effect  of  their  discrepancy,  as  he  seeks  to 
rely  upon  it  here.     He  did,  to  a  certain  extent,  rely  upon 
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it,  because  he  pleaded  that  no  sufficient  memorial  was        ]g4|, 
enrolled ;  he  withdraws  that  plea,  having  a  sufficient  op- 
portunity of  informing  'himself  of  its  truth.     This  I  may 
call  de&ult,  number  one;    next,    his    legal  adviser    in 
Eng^d  says  he  was  aware  of  the  defect  in  March,  1839, 

and  when  the  action  is  brought  in  Ireland,  instructions  of 
tbe  fiict  ought  to  have  been  communicated,  but  they  are 

not;  and  the  plea  is  not  put  in  until  November,  1840, 
Wdl,  that  is  defstult,  number  two.    Again,  a  former  ap- 
plication was  made  here  to  amend  the  plea — that  was 
refitted ;  a  }m>of  that  the  Court  were  of  opinion,  that  it 
oo^t  not  to  have  been  made ; — ^it  requires  a  strong  case 
toiQstain  a  second  application  of  a  similar  character.     In 
examiniDg  the  thing  itself,  I  do  not  think  I  would  exercise 
njdisaetion  in  giving  aid  or  sanction  to  a  defence,  such 
tt  is  now  sought  to  be  made  from  the  judgment  of  a 
siferior  court.     It  does  not  go  to  the  abstract  merits  of 
tlie  case :  it  is  not  shown,  that  the  judgment  is  against  the 
law  of  England,     I  have  considered  this  matter  since  the 
last  motion,   and  I  cannot  think  that  you  can  resist  a 
bmga  judgment,  when  sought  to  be  enforced  here,  unless 
foa  show  that  it  is  against  the  law  of  the  country,  in 
which  it  has  been  obtained.      Assuming,  however,  that 
such  a  defence  is  open,  the  defence  relied  on  here  is  not  of 
that  character ;   moreover,  there  is  a  plea  of  nil  debety 
and  if  the  defence  be  good,  the  facts  may  be  relied  on 
onder  that  plea,  but  I  am  of  opinion  that  they  do  not 
constitate  a  valid  defence.     I  therefore  concur  in  opinion 
^ith  my  Lord  Chief  Baron,  that  this  motion  should  be 

refitted  with  costs. 

Motion  refused. 


i> 
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1841.  NEWENHAM  v.  MAHON. 


Equity 
Exchequer  g^  indenture  of  lease  of  the   3rd  April,  1805,   Wogan 

Thur$.Jan,l4. 

Where  a  te-  -"''^^"^^  demised  certain  premises  called  the  New  Lotts,  in 
nant  holds  two  Kilcocky  in  the  county  of  Kildarey  to  Thomas  Newenham,  the 

aenominatioiis  "^ 

of  Und  from    &ther  of  the  plaintiffs,  for  three  lives,  with  a  covenant  for 

the  same  lessor 

by  separate     perpetual  renewal,  at  the  yearly  rent  of  £10.      At  the 

leases  and 

devises  one  Same  time  another  lease  was  made  by  him  of  other  premises 
A.  and  both  in  Kilcock^  called  the  Three  Acre  Fieldy  to  the  said  Thomas 
e^tSTfor^  N^v)enhafn9  for  lives  renewable  for  ever,  at  a  yearly  rent 
of  r^^^may  ^^^^^'^  mentioned.  The  lessor's  interest  afterwards  be- 
"MTd^^ed  ^^^'^^  vested  in  one  Robert  Fyan^  who  having  become 
to  him  without  bankrupt  in  the  year  1815,  his  estate  in  both  the  premises 

redeeming  the  *^  ''  '^ 

other.  was  by  indenture  of  the  8th  January,   1816,  assigned  to 

When  the 

conduct  of  the  t/o^T?  Pepper^     In  1825,  Pepper  and  his  partner  in  trade, 

landlord  has 

been  oppres-    John  Locke^  became  bankrupts,  and  an  assignment  of  their 

tious,  he  will  ^tate  was  executed  to  three  assignees,  Nicholas  Mahoftj 

pay  costs  of     ^*  ^^^y  *"^d  J.  Stephenson^  of  whom  the  defendants 

wdeTptiOT      ^'  ^^^^  ^^^  ^'  -H^^  were  surviving  assignees.   On  the 

SS^^f  ^  16th  November,  1829,  a  bill  was  filed  in  Chancery  by 

^^  Fyan  against  Pepper  and  his  assignees,  impeaching  their 

title  to  the  said  premises,  and  praying  a  receiver ;  and  on 

the  12th  April,  1832,  Mr.  Henry  CfShea  was  appointed 

receiver  in  that  cause.     On  the  6th  August,  1833,  Thomas 

Newenham,  the  lessee,  died,  having  by  his  will,  dated  the 

28th  October,   1829,  devised  the  premises  called  the  New 

Lotts  to  the  plaintiffs  in  this  cause,  Thomas  Newenham  and 

Robert  Newenham.  In  Easter  Term,  1834,  CfShea^  by  order 

of  the  Court  of  Chancery,  brought  separate  ejectments,  for 

non-payment  of  rent,  in  the  Queen's  Bench,  for  the  New  Lotts 

and  for  the  Three  Acre  Fields  to  which  defences  were  taken 
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by  Thomas  Newenham^  and   which  were   tried  on  30th        i841. 
March,   1835  ;    notice  of    disputing    the   bankruptcy  of  Nswbnham 
Pepper  and  Ijoche  having  been  served  by  the  defendant,     Mahom. 
the  jury  found  a  verdict  for  the  lessor  of    the  plaintiff 
IB  etch  of  the  ejectments,  and  the  rent  due  at  the  bringing 
of  the  ejectment  for  the  'ifew  LottSy  was  then  ascertained 
to  be  £27  13i.  lOdf.     A  bill  of  exceptions  on  the  same 
gnmnds,  namely,  that  the  heir-at-law  was  not  served  with 
die  ejectment,    was    taken    by  the   defendant   in   each 
ejectment,  which  were  over  ruled  in  Hilary  Term,  1836. 
On  the  2nd    March,    1836,   the  writs   of   habere  were 
exficQted,  and  the  lessor  of  the  plaintiffs  was  put  into 
poneaakm  of  both  these  premises.     In  the  interval  between 
tie  rerdict  and  the  execution  of  the  habere,  (J Shea  had 
been  removed,  and  Mr.  Epsworth  Luscombe  had  been  ap- 
pomted  the   receiver  in   his  stead.      In  June,   1836,   a 
relative  of  the  defendant,   named  Patrick  Halligan,  ad- 
vanced to  the  plaintiffs   money  to  redeem    the  premises 
called  the  New  LotUy  and  applied  to  Mr.  John  Scott  MoUoy^ 
tbe  attorney  for  the  defendant  and  for  the  receiver  LuS' 
combe^  for  an  account  of  the  amount  claimed  for  rent  and 
costs  in  that  cause,   which  MoQoy  declined  to  furnish, 
notwithstanding    repeated    applications.       On   the   27th 
Augost,    1836,    the   following    notice   was   served  upon 
MoUoyy  entitled  in  the  ejectment  cause,  and  directed  to 
him,  the  assignees  of  Pepper  and  Locke^  and  Lttscombe^  the 
receiver : — "  Gentlemen,  inasmuch  as  it  is  my  intention, 
^'as  the  next  friend  of  Thomas  Newenham  and  Robert 
^*  Newenham^   lus    brother,  at  present  minors,   who   are 
*' interested  and  have  title  to  the  houses  and  premises, 
^^  situate  in  the  town  of  Kilcocky  and  county  of  Kildare^ 
^  and  known  by  the  name  of  the  New  Lotts^  the  subject 
"  matter  of  the  ejectment  in  this  cause,  to  redeem  the  said 
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1841.        **  premises ;  and  inasmuch  as  application  has  been  hereto- 
Newenham   «  fore  made  to  J.  S.  MoUoy^  Esq.  the  attorney  for  the 
Mahon.      ^^  lessors  of  the  plaintiff  in  this  cause,  for  an  account  of 
*^  the  rent  and  costs  claimed  in  this  cause,   which  was 
^<  refused,  I  hereby  require   you  to  furnish,  or  state  the 
*<  amount  claimed  by  you,   or  any  of  you,  on  foot  of 
<^  said  rent  and  costs,  which  I  personally  undertake,  as 
^^  their  next  friend,  forthwith  to  pay,  in  order  to  redeem 
<'  the  said  premises,   and  also   to  go  before  the  prop^ 
^^  officer,  if  necessary,  to  ascertain  the  exact  amount ;  and 
<^  if  you  refuse  this  offer,   and  that  it  thereby  becomes 
^^  necessary  to  file  a  bill  for  the  purpose  of  redemption, 
^^  this  notice  will  be  made  use  of,  to  seek  to  charge  you 
*<  with  costs."     "  Signed,  Patrick  HaUigan:'     To  this  no 
answer  was  returned.     On  the  21st  June,  1836,  a  notice 
was  served  on  behalf  of  the  defendant  in  the  ejectment  of  a 
motion  in  chamber,  to  compel  the  plaintiff  in  the  eject- 
ment   to    proceed   to  tax   his  costs    in  the  ejectment, 
brought  for  the   New  Lotts ;    this  motion,   for  reasons 
which  did  not  appear,  had  been  refused.    Luseombef  the 
receiver,  was  at  this  time  absent  firom  the  kingdom,  and 
the  person  employed  for  that  purpose    was  not  able  to 
.    obtain  an  interview  with  MoUotfy  or  any  of  the  defendants, 
except  Mahon;  but  on  29th  August,  1836,  he  tendered 
to  Mahon  the  sum  £150  for  rent  and  costs,  which  Mahon 
refused  to  accept.     On  the  following  day  another  notice, 
as  follows,  was  served  on  «/.  S.  Molhy : — ^^  Sir,  Inasmuch 
^^  as  no  answer  was  returned  to  my  notice  of  the   27th 
^^  August,  and  inasmuch  as  I  am  still  ready,  on  behalf  of 
'^  the  defendant  and  his  brother,  Robert,  to  pay  any  sum 
(<  claimed  for  rent  and  costsdue  on  the  ground  known  by  the 
*^  name  of  the  New  Lotts,  the  subject  matter  in  this  cause, 
"  and  inasmuch  as  the  receiver  appointed  over  the  said 
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«« lamb  is  not  in  Ireland,  I  will,  at  the  hour  of  12  o'clock       1841. 


"  to-morrow,  attend  at  the  office  of  Jchn  Scott  MoUoy^  Esq.   Newkhhak 

^^  attorney  on  record  for  the  lessor  of  the  plaintiff,  and      Mahon. 

<«  will  then  and  there  pay  such  rent  and  costs ;  and  this 

^*  notice  will  be  made  use  of  to  seek  to  charge  the  costs 

"'  of  any  proceeding,  requisite  for  the  redemption  of  the 

«< ttid jnremises."  ^^  Signed, Patrick HaUigan**  MoUoy did 

not  attend  at  his  office  at  the  time  appointed;  but  the  person 

wbo  had  called  there  pursuant  to  the  notice,  met  MoUoy 

on  the  same  day  in  the  street,  and  there  tendered  him 

£150  in  notes,  which  MoUoy  refused,  saying,  ^^  If  it  was 

^^  far  no  other  reason,  he  would  not  receive  the  tender, 

^^becnse  it  was  not  all  in  gold.''     On  the  1st  September, 

1^,  tids  bill  was  filed  by  the  plaintiffs,  and  the  sum  of 

iJ50  was  lodged  in  Court  by  them :  on  the  same  day 

MoBoy  furnished  HalUgan  with  an  account  of  the  sum  due 

far  rent  and  costs,  in  respect  of  the  New  Lotts^  amounting 

to  £175  10«.  and  with  an  account  of  the  sum  due  for 

rent  and  costs  in  respect  of  the  Three  Acre  Fields  amoimt- 

ing  to  £155  15i;  at  the  same  time  apprising  Halligcm^ 

that  he  did  not  thereby  admit  the  plaintiffs'  title  to  redeem, 

and  that  the  receiver  could  not  interfere  without  an  order 

of  the  Court  of  Chancery.     The  defendants  JMahon  and 

Henryy  by  their  answer,  admitted  the  ejectment  to  have 

been  brought  as  stated  for  the  New  LottSy   and  alleged 

that  the  receiver  had,  of  the  same  term  and  in  the  same 

Court,   brought    another   ejectment  for    non-payment  of 

lent  for  the  other  premises,  called  the  Three  Acre  Fields 

which  had  been  also  held  by  Thonuu  Neweiiham,   the 

fiUher,  and  that  a  verdict  was  foimd  for  the  plaintiffs  in 

the  latter  ejectment,  ascertaining  the  rent  for  the  premises, 

oalled  the  Three  Acre  Fields  at  £57  5$.     They  alleged, 
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1841.        that  a  bill  of  exceptions  was  taken  in  the  latter  cause  also. 


NswENHAM  and  overruled.  They  admitted  the  application  made  to 
Mahon.  MoUoy  for  an  account  of  the  rent  and  costs  of  ejectment 
of  the  New  LottSj  and  alleged,  that  MoUoy  had  refused  to 
furnish  them,  because  they  had  not  been  taxed,  and  be- 
cause he  was  tmder  the  impression  that  the  offer  was  not 
made  bond  fide.  They  also  admitted,  that  they  had  heard 
of  the  offer  made  to  Molloy  of  £150,  which  sum  he  had 
rejected  as  insufficient.  They  relied  on  three  grounds  of 
defence  to  the  bill : — 1st,  That  the  plaintiffs  had  no  estate 
in  the  premises  sought  to  be  redeemed.  2ndly,  That  a 
sufficient  sum  had  not  been  lodged  in  Court  for  rent  and 
costs,  drdly.  That  the  plaintiffs  should  not  be  permitted 
to  redeem  the  New  Lottsy  without  also  redeeming  the  Three 
Acre  Field.  On  2nd  May,  1839,  it  was  ordered,  that  the 
cause  should  stand  over,  that  the  costs  in  ejectment  should 
be  taxed,  and  that  the  defendants  should  furnish  copies  of 
his  bills  of  costs  to  the  plaintiff.  The  officer  apportioned 
the  costs  of  the  witnesses  as  between  the  two  cases  of  eject- 
ment. The  defendants  being  dissatisfied  with  this  mode  of 
taxation,  on  the  16th  November,  1839,  applied  that  the 
taxation  should  be  reviewed ;  and  the  bills  of  costs  after 
re-taxation  were  divided  into  the  costs  of  nisi  prius,  and 
the  costs  of  the  argument  of  the  bill  of  exceptions.  The 
costs,  in  respect  of  the  Neto  LottSy  were  thus  ascertained 
to  be  £147  145.  8cf. 

Mr.  Smithy  Q.C.  and  Mr.  James  Plunket. — The  only 
question  here,  independently  of  the  question  of  costs,  is, 
whether  we  can  come  in  to  redeem  the  denomination  of  the 
premises  in  our  lease  without  redeeming  the  other  also. 
Equity  does  not  connect  the  right  to  redeem  with  extrinsic 
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matter;  Swanton  y.  Biffff8(a);  Trant  v.  Dwyer(b)  ;  but       1841. 
even  if  this  objection  could  be  relied  on  at  all,  it  cannot  be  Newenhak 
rdied  on  in  the  present  case ;  for  the  only  set  of  premises     Mahon. 
to  which  the  plaintiff  has  a  title  are  the  New  Lots. 

Mr.    Bennett^    Q.  C.    and    Mr.    J.    Raddiff  for   the 
defendants. 

The  defendants  resist  the  alleged  equity  of  the  plaintiffs, 

sttlmiitting  that  the  plaintiffs  have  no  riffhiy  as  such,  to 

ledeem  in  any  case  where  an  habere  has  been  executed; 

kt  diat  the  defendant  may  resist  such  a  bill,  and  show 

tlat  it  should  be  dismissed ;  or  that  Uie  equitable  relief 

waglit  by  the  plaintiff  will  be  granted  only  on  certain  con- 

(iidoDS.    The  questions  here  are,  first,  (whether  the  plain- 

ti&  may  be  entitled  to  relief  at  all ;  secondly,  whether 

they  may  redeem  one  of  these  denominations  without  the 

other ;  and  whether,  if  so,  the  decree  will  be  made  without 

payment  of  all  costs.     All  these  questions  are  open  to  the 

Court.     As  to  the  tenant  being  entitled  to  relief,  the  right 

to  redeem  is  not  a  right,  but  an  equity ;  and  this  is  shown 

by  the  acts  of  parliament ;  for  if  before  the  acts  a  party 

having  a  lease  and  having  suffered  the  rent  to  be  in  arrear 

was  evicted  at  common  law,  he  might  have  filed  his  bill  to 

redeem,  not  of  right,  but  he  should  show  a  good  equitable 

case.     The  4  Geo   I.  c.  5,  does  not  enact  that  there  should 

be  an  imperative  equity,  but  that  relief  shall  be  given  as  in 

the  former  act,  1 1  Ann.  c.  2,  which  only  states  that  no 

injunction  shall  issue  but  on  payment  of  rent  and  costs. 

Filing  a  bill  will  not  of  itself  entitle  him  to  relief,  no 

matter  how  the  tenant  has  conducted  himself;  Bemey  v. 

(a)  Bcatty  170.  (6)  2  Bligh,  N.  S.  11. 
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1841.  Moore(a) ;  Lord  Kenmare  v.  Stgfple{b) ;  and  in  all  such  bills 
NxwENHAx  the  tenant  has  been  made  to  pay  the  costs ;  Biddulph  y.  SL 
Mjlhon.  John(c).  So  in  Bodkinv.  Vesey{d) ;  Wilde  y.  Mcady{e) ;  Bmiler 
V.  Burke{f).  I  do  not  contend  that  in  a  case  of  this  kind  the 
Court  may  not  give  relief  without  costs,  or  that  the  landlord 
can  set  up  a  totally  separate  case  for  nullifying  the  plaintiffs 
equity ;  but  he  may  show  such  misconduct  as  would  dis- 
entitle the  tenant  to  relief.  Here  the  tenant  has  taken  up 
in  rexatious  Utigation  the  six  months  giTen  him  by  the  act 
to  collect  his  rent  and  file  his  bill.  In  one  ejectment^  the 
rent  for  one  denomination  up  to  March,  1834,  was  ascer- 
tained to  be  £27  lOs. ;  in  the  other  ejectment  the  rent  for 
the  other  denomination  to  the. same  period,  was  ascertained 
to  be  £54.  The  bill  is  filed  to  redeem  the  former  denomi- 
nation, and  the  rent  of  the  other  is  still  unpaid.  The 
tender  has  been  made  to  the  assignees  of  Pepper^  not  to 
the  receiyer  in  the  cause ;  and  the  plaintiff's  case  amounts 
to  this — ^we  will  redeem  one  denonomination  at  half  the 
expense  of  the  costs  of  trial,  and  we  will  leaye  the 
landlord  the  other  denomination  burdened  with  as  much 
rent  and  costs  as  we  can.  If  a  mortgagor  makes  mortgages 
of  two  separate  denominations  of  lands  for  two  separate 
debts,  and  afterwards  comes  to  redeem  one  denomination, 
the  Court  will  not  let  him  do  so,  unless  he  redeems  both ; 
Ex  parte  Carter{g).  The  same  principle  is  recognized  in 
Bcofson  y.  SachevereU(h) ;  ShtOtlebrook  y.  Laycock{t)  ;  Iresan 
V.  Denn{k) ;   tVittie  y.  Lugg{t)  ;  Margrave  y.  Lehaoke{m)  ; 


(a)  2  Ridg.  310.  (6)  Vera.  &  Scr.  1. 

(c)  2  Sch.  &  Lef.  521.  (rf)  Jones  139. 

(tf)  2  Mol.  413.  (/)  1  Dru.  &  W.  380. 

(g)  Amb.  733.  (A)  1  Vera.  41. 

(0  1  Vera.  245.  (A)  2  Cox.  425. 

(0  2  Eden  78.  (m)  2  Vera.  207. 
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Jnms  ▼•  SBuih(a) ;  Pope  y.  Onshw{b) ;  Powell  m  Mori^       i84l. 


jaget{c).    [Brady,  C.  B« — The  principle  of  the  mortgage  Nswsmham 

cases  seems  to  be,  that  if  one  of  the  denominations  be     Mahon. 

insufficient,  the  mortgagor  should  not  be  allowed  to  redeem 

one  without  the  other.     Is  it  shown  that  one  of  these  is 

not  a  sofEcient  security  for  the  rent?]     The  principle  is 

general,  and  is  so  stated  in  Pope  v.  Onslow.    [Richards, 

B.— Is  there  any  of  those  cases  against  a  purchaser,  to 

Aewthat  if  a  mortgagor  sells  his  equity  of  redemption,  the 

pvdiaser  will  not  be  let  in  to  redeem  one  without  the 

otber.]    That  is  so  decided  in  ex  parte  Carter.     [Brady, 

CB^r^We  do  not  £eel  inclined  to  extend  that  principle.] 

TUsisaBtroDger  case;  for  here  the  tenant  gives  up  the 

vase  and  retains  the  better  interest.     [Brady,  C.  B« — 

Ii  thk  a  giving  up  ?  the  landlord  takes  it  in  invitumJ]     If 

tbe  role  wfaich  has  been  applied  to  mortgagor  and  mortgagee 

otiblishes  a  principle,  why  not  apply  it  to  landlord  and 

teMot?     It  is  contended  here  that  the  debtor  may  pay 

pirt  of  the  rent,  and  get  back  part  of  the  land.  Neztastothe 

tender; — Molloy  ctmiA  not  accept  this  money  when  all  the 

afidrs  of  the  property  were  managed  in  the  Master's  office. 

He  stated  that  he  would  not  take  it,  if  he  had  no  other 

reason,  because  it  was  not  made  in  gold,  a  legal  tender 

shoold  be  so  made.     [Richards,  B. — A  tender  in  equity 

affects  the  question  of  costs  whether  made  in  gold  or  notes.] 

The  authorities  show  that  the  tenant  should  pay  costs; 

Bodkin  V.   Ve$ey{d) ;  BidMph  v.  St.  John(e)  ;  Wilde  v. 

Manlyif).     [Richards,  B — There  is  no  doubt  of  the 

general  rule.]     The  cases  all  lay  it  down  as  a  favour  to 

the  tenant  to  be  allowed  to  redeem,  and  he  must  pay  costs ; 

(a)  2  V.  J.  372.  .  (h)  \  Vera.  286. 

(c)  Vol.  1.  p.  340.  id)  1  Jones  139. 

(e)  2  Sch.  fc  Let  521.  (/)  2  Mol.  413. 
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^     ^Q^^«    ^  i?M/fer  V.  Burke(a).     [Richards,  B. — It  is  said  in  Mr. 
NsTTBNHAx  LangfiekCs  work  on  ejectment(&),  that  the  statute  is  impe- 
Mahon.      rative,  and  that  it  was  so  decided  by  Lord  Manners]: 

Mr.  Plunhett  for  the  plaintiff. 

Kenmare  v.  Supple  was  a  question  of  tender,  and  does 
not  rule  this  case.  The  right  of  the  tenant  to  redeem  is 
now  recognized ;  Wadman  y.  Calcrafi(c) ;  Swanton  y.  Bigffs 
has  decided  that  breaches  of  covenant  in  another  lease  cannot 
be  brought  forward  in  bar  of  the  plaintiff's  equity ;  but  the 
statute  is  imperatiye  if  its  requisites  be  complied  with.  The 
Court  will  not  presume  in  £Eivour  of  a  forfeiture ;  Coffe  y. 
Ru88ett(d) ;  Sanders  y.  Pope(e) ;  all  that  the  tenant  was 
bound  to  do  has  here  been  done ;  Davis  y.  JVest{f) ;  and 
eyen  if  his  proceedings  were  litigious,  he  has  had  to  pay 
the  costs  of  them.  We  are  but  devisees  of  one  denomina- 
tion of  the  estate,  and  are  not  entitled  to  redeem  the  other 
denomination,  as  we  are  now  called  upon  to  do.  The  de- 
fendant has  pertinaciously  refused  to  furnish  his  costs.  It 
has  been  held  in  this  Court,  that  in  a  case  where  there  was 
no  proof  of  a  tender  having  been  made  by  the  tenant,  and 
where  the  sum  paid  was  not  sufficient  to  cover  the  rent  and 
costs,  yet,  on  account  of  the  landlord's  conduct,  redemption 
was  decreed  against  him ;  M^Ihehemy  v.  Galway{g).  That 
cause  was  finally  heard  in  June,  1840,  and  no  costs  on 
either  side  were  given.  We  have  made  a  series  of  applica- 
tions to  the  landlord  to  prevent  litigation,  the  first  of 
which  was  the  notice  of  2 1st  June,  1836,  calling  on  the 


(a)  1  Dru,  &  W.  380.  (6)  pp.  216,  222. 

(c)  10  Ves.  67.  (rf)  3  Vent.  472. 

(tf)  12  Ves.  282.  (/)  12  Ves.  475. 
(^)  1  Jones  fc  Carey,  247. 
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defendant's  attorney  to  furnish  his  costs,  in  order  to  enable        1841. 


the  defendant  to  redeem  the  New  LotU.     It  was  stated,   Nbwsnhax 

that  there  was  no  person  to  give  an  account  of  the  costs,      Mahon. 

because  the  defendant  was  a  minor.     In  Lessee  Mohne  v. 

Keogh(a)  when  an  application  was  made  to  tax  costs,  the 

Court  would  not  interfere,  because  a  bill  had  been  filed.     In 

Biddnlpk  V.  jS^.  JohUj  the  defendant,  the  landlord,  got  his 

costs,  because  the  plaintiff  came  for  a  favour,  having  no 

right  under  the  statute  to  redeem ;  so  in  Beaaley  v.  Darcy{b)^ 

the  plaintiff  was  not  within  the  statute,  yet  nothing  was 

taid  of  the  costs ;  Butler  v.  Burke  was  also  not  within  the 

lUtote,  for  no  rent  had  been  lodged  tiU  after  the  six  months, 

tlioogh  there  was  a  waiver  of  the  forfeiture*     Bemey  v. 

Mure,  has  no  application  to  the  &cts  of  this  case,  and  this 

oertably  is  a  case  where  the  Court  should  exercise  the 

power,  which  it  undoubtedly  possesses,  of  awarding  costs ; 

fiff  it  is  manifest,  that  the  conduct  of  the  defendants  all 

through,  was  a  tricky  contrivance  to  work  a  forfeiture. 

Bradt,  C.  B. — This  bill  has  been  filed  for  the  redemp- 
tion of  premises  evicted  for  non-payment  of  rent.  The 
short  bets  of  the  case  are  these:  On  the  3d  April,  1805, 
two  leases  were  made  to  the  father  of  the  plaintiffs  in  this 
cause,  for  lives  renewable  for  ever,  by  the  person  whose 
interest  the  defendants  represent ;  one  of  these  leases,  the 
subject  of  the  present  suit,  was  made  at  the  rent  of  £10 
per  annum*  The  plaintiffs  are  the  children  of  this  lessee, 
and  they  claim  under  the  will  of  their  father  the  premises 
comprised  in  that  lease ;  the  defendants  are  assignees  of  the 
reversion  and  claim  under  an  assignment  in  bankruptcy. 
An  ejectment  for  non-payment  of  rent  was  brought  in  1834, 

(a)  BaUj  ee.  (6)  2  Sch.  &  Lef.  403. 


44  CASES  IN  HILARY  TERM, 


1641.       vAiA  was  tried  in  1836 ;  and  the  rent  then  due  was  thereby 


Newbmhah  ascertained.  '  On  the  2d  March^    1836,   the    habere  was 
Mahoh.     executed,  and  this  bill  is  now  filed  by  a  person  named 
HaUiganj  as  the  next  firiend  of  the  plaintiffs,  who  are 
minors,  and  with  this  bill  £150  have  been  lodged  in  Court 
for  rent  and  costs.    The  first  question  is,   whether  the 
plainti£&  are  to  be  relieved  ?    It  appears  that  the  bill  was 
.filed  in  due  time ;  «bA  that  with  the  bill  £150  have  been 
lodged  in  Court,  which  ultimately  turned  out  to  be  two  or 
three  pounds  more  than  the  sum  due  for  rent  and  costs. 
We  are,  therefore,  now  to  suppose  the  pbdntifis  to  be 
legally  entitled  to  redeem,  and  that  there  is  no  difference 
between  this  case  and  the  ordinary  eases  of  bills  for  redemp- 
tion;   however,  the  right  to  redeem  is  resisted  on  this 
ground,  that  there  has  been  on  the  part  of  the  plaintiffs 
here  vexatious  opposition  to  the  landlord;  and  that  bills 
of  exceptions  were  tendered,  and  points  made,  which  have 
been  overruled  in  the  landlord's  fietvour.     It  is  further  con- 
tended also,  that  the  Court  will  not  permit  these  parties  to 
redeem,   unless  they  also  redeem  other  premises  which 
have  been  demised  by  a  separate  lease.     Two  leases  were 
originally  made  of  these  premises,  separate  ejectments  have 
been  brought  on  each  lease,  the  same  points  have  been 
made  in  both  ejectments,  and  bills  of  exceptions  have  been 

argued  on  both,  which  bills  of  exceptions  have  been  over- 

* 

ruled.  It  has  been  contended  that  upon  the  analogy  of  a 
mortgagor  who  on  coming  in  to  redeem  one  of  two  sets  of 
premises,  subject  to  the  mortgage  debts,  should  redeem  both, 
that  the  lessee  of  two  leases,  both  of  which  have  been 
evicted  for  non-payment  of  rent,  cannot  save  the  forfeiture  of 
one  without  redeeming  the  other.  I  do  not  see  on  what 
groimds  that  position  could  be  rested.  It  has  been  esta- 
blished in  cases  of  mortgages ;  but  I  should  require  strong 
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authority  to  oonyince  me  that  a  landlord  who  has  taken       184L 
poBsesnon  of  two  separate  premises  in  two  separate  eject-  Nbwenbak 

Vm 

ments,  can  retain  one  of  them  against  the  tenant  who      Hihom. 

oomes  to  redeem  it,  because  he  does  not  also  come  to  redeem 

the  odier.     I  think  that  principle  cannot  be  sustained ;  but 

in  pcnnt  of  &cty  it  fadls  in  this  case,  becanse  the  plaintiflb 

in  this  suit  have  no  daim  to  the  other  premises,  for  they 

dnm  under  the  will  of  T^cmas  Newenham,  and  have  no 

tide  to  those  other  premises.     We  could  not  hold  that  a 

party  should  redeem  premises  to  which  he  is  not  entitled, 

and  from  whidi,  if  he  did  redeem  them,  he  might  be 

evicted*     On  these  grounds,  I  think  there  are  no  reasons 

ta  mtain  the  defence  here  set  up,  and  that  the  plaintiffs 

are  entitled  to  redemption. 

The  next  question  is  as  regards  the  costs.    Much  disr 

eoarion  took  place  concerning  this  point.     The  habere  was 

executed   on    2d  March,    1836,   and  it   appears  incon- 

testably  that  repeated  applications  were  made  to  the  agent 

of  the  defendant  to  let  the  plaintiffs  know  what  amount 

of  costs  they  were  liable  to  pay.     These  applications  were 

not  complied   with,    but    peremptorily    refused;    for  it 

i^pears  in  the  cause  that  a  motion  was  made  in  the  Queen's 

Bench  to  have  these  costs  furnished  and  taxed.      This 

niotion  was  refused,  upon  some  gprounds,  I  presume  of  a 

technical  nature,  but  that  motion  was  refused.     Again  in 

June,  1836,  application  was  made  to  the  solicitor  of  the 

defendants,  and  on  27th  August,  1836,  a  notice  in  writing 

was  served  upon  all  parties.     On  the  29th   August,  a 

tend^  was  made  to  Mahon,  who,  however,  refused  it,  and 

allured  that  he  had  no  right  to  receive  it.     On  the  30th^ 

notice  was  served  that  HdUigan  would  attend  at  twelve 

o'clock  the  next  day,  at  Molhy's  office,  for  the  purpose  of 
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1841.  paying  the  amount  of  rent  and  costs ;  apparently  no  such 
NswKNHAx  meeting,  however,  took  place;  but  the  person  sent  met 
Mahon.  MoUay  in  the  street,  and  actoally  tendered  £150  to  him» 
which  he  refused,  alleging  that  if  for  no  other  reason,  he 
would  not  accept  the  tender,  because  it  was  not  made  in 
gold.  After  this  tender  was  made,  no  further  proceedings 
were  taken  until  the  bill  was  filed.  It  appears  also,  that 
the  costs  have  been  taxed,  and  that  upon  a  principle  suc- 
cessfully contended  for  by  the  plaintiffs,  which  brings  them 
to  an  amount  of  £147  145.  Scf.,  £1  or  £2  short  of  the 
amount  of  the  tender  made.  Under  these  circumstances 
there  are  strong  grounds  for  inferring  a  studied  evasion  on 
the  defendant's  part  to  fiimish  them,  and  yet  the  Court  is 
now  called  on  by  the  defendants  to  give  them  costs.  I  do 
think  it  would  be  a  strong  temptation  to  put  parties  to 
vexatious  and  expensive  proceedings,  if  at  all  hazards,  the 
landlord  were  to  be  held  entitled  to  have  his  costs.  If  the 
landlord  is  not  to  have  his  costs,  the  next  question  is 
whether  the  plaintiffs  are  entitled  to  any  costs  ? 

The  receiver,  or  his  agent,  Mr.  Molloy^  had,  doubtless, 
a  right  to  interfere  in  this  matter,  and  the  Court  cannot  say 
that  the  tenant  is  to  be  embarrassed  by  the  condition  in 
which  the  inheritance  is  placed.  There  is  no  trace  of  the 
real  title  in  the  ejectment,  and  the  point  contended  for 
there  was,  that  so  &r  firom  the  defendants  in  ejectment 
having  the  real  title,  the  real  interest  was  in  the  heir-at- 
law.  That  was  their  defence.  There  may  have  been, 
therefore,  some  doubt  in  the  minds  of  the  landlords  about 
the  title  of  the  plaintiffs  here ;  and  under  these  circum- 
stances, I  think  the  plaintiff  is  not  to  have  the  costs  of 
filing  this  bill.  But  why  has  the  case  been  brought  to  a 
hearing  ?    The  defendants  resisted  the  title  of  the  plaintiffs. 


k 
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and  contended  that  the  plaintiffs  were  obliged  to  redeem  1841. 
both  premises.  On  both  these  grounds  already  alleged,  Nbwenham 
tbe  defendants  have  fiedled ;  and  so  far  from  the  plaintiffs  Mahon. 
being  obliged  to  redeem  both  these  premises,  they  have  no 
title  whatever  to  one  of  them.  Upon  the  whole,  this  bill 
bas  been  brought  to  a  hearing  on  grounds  which  have  been 
successfully  resisted,  and  of  which  I  cannot  approve;  I 
tbink,  therefore,  the  costs  from  the  filing  the  bill  and  the 
order  to  lodge  the  money  should  be  paid  by  the  defendant. 
Bat,  it  is  said,  there  is  no  precedent  of  giving  the  costs 
against  the  defendant.  I  think  it  would  be  going  too  far 
to  say,  that  this  is  the  first  time  in  which  it  has  been  dbne. 
TWre  are  two  classes  of  cases-^that  of  mortgagor  and 
mor^agee,  and  that  of  landlord  and  tenant,  in  which  this 
question  has  been  raised.  The  general  rule  in  those  cases 
is  tbe  same  as  in  this;  costs  are  given  in  those  cases,  be- 
cause the  Court  gives  the  benefit  of  a  legal  title  to  the 
person  from  whom  it  is  [sought  to  be  divested ;  but  there 
is  no  inflexible  rule  that  the  landlord  or  the  mortgagee  is 
in  all  such  cases  to  have  his  costs.  There  are  cases  which 
dedde  the  principle  of  this ;  Dryden  v.  Frost{a) ;  Harvey  v. 
TMutt{b) ;  DetiUen  v.  Gale{c),  In  the  last  of  these  cases 
tbe  Lord  Chancellor  admits  the  general  rule,  so  long  as 
tbe  mortgagee  acts  reasonably.  Now  here,  if  a  mortgagor 
is  to  be  regarded  as  a  tenant  redeeming  his  lands  from  for- 
feiture, I  apprehend  that  the  Court  would  regard  the  latter 
with  greater  £Eivour,  and  would  lean  more  to  enabling  him 
to  redeem  that  forfeiture.  It  has  been  said  in  some  cases, 
tbat  the  right  of  the  tenant  to  redeem  is  imperative ;  but 
whether  imperative  or  not,  it  has  been  long  a  settled 


(fl)  3  Myl.  h  Cr.  607^  (h)  1  J.  h  W.  197. 

(c)  7  V.J.  583, 
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^     ^Q^l»        principle  that  a  party  coming  in  within  the  time  specified  by 
Nbwbnhah  the  act,  filing  his  bill,  and  lodging  the  amount  of  rent  and 
Mahoh.      costs,  is  entitled  to  a  decree  for  redemption  almost  as  a 
matter  of  right. 

Generally,  the  landl<»d  is,  in  a  bill  for  redemption,  enti<^ 
tied  to  his  costs,  but  that  rule  is  not  without  its  excep- 
tions. In  mn  Y.  Meffan{a)j  Lord  Manners  says,  ^^  where 
'^  there  is  no  doubt  as  to  the  tenant's  right  to  renewal,  and 
^^  he  is  obliged  by  the  refusal  of  his  landlord  to  file  a  bill 
^^  for  that  purpose,  he  must  have  his  costs.''  A  case  has 
been  referred  to,  decided  in  this  Court,  that  of  HaU  v. 
Smithj  in  which  costs  were  given  against  the  landlord.  I 
do  not  go  into  the  facts  of  that  case,  but  merely  quote  it 
to  show  that  the  rule  is  not  universal.  On  these  grounds, 
I  think  the  landlord  must  pay  the  costs  of  these  proceedings, 
since  the  bill  was  filed,  and  the  order  for  payment  made. 

Foster,  B. — In  this  case  no  question  can,  at  least  since 
the  argument,  be  raised,  of  the  tenant's  right  to  redeem ; 
the  only  question  is,  whether  he  or  the  landlord  must  pay 
the  costs  ?  The  general  rule  is,  that  the  tenant  is  to  pay 
them ;  and  that  a  mere  mistake  of  the  landlord  as  to  the 
nature  of  his  rights,  would  not  disentitle  him  to  them. 
But  I  cannot  say,  that  if  a  landlord  adopts  that  course  as 
the  real  means  of  accomplishing  the  forfeiture  he  is  to  have 
them.  I  see  no  decision  that  ought  to  interfere  with  our 
making  the  landlord  pay  the  costs  of  this  most  unrighteous 
proceeding.  It  is  said  the  tenant  has  offered  vexatious 
and  liti^ous  opposition ;  but  if  he  did  he  has  had  to  suffer 
for  it,  and  to  pay  near  £150  of  costs.     But  all  that  is  now 

(a)  2  MoU.  460. 
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Betded,  and  forms  no  part  of  the  present  proceedings.    The  .     ^^^*    ^ 

<{ae^n  is,  whether  the  landlord  by  captiously  refusing  to   Newbnham 

Gmplj  inth  what  it  was  the  plain  right  of  the  tenant  to      Mahow. 

demand,  has  made  himself  liable  to  costs.     The  landlord 

has  set  it  up  in  this  case  as  a  defence,  that  the  tenant  Was 

not  entitled  to  redeem  one  set  of  premises  without  the 

other.    The  first  answer  is,  that  the  tenant  has  not  a  right 

to  redeem  both.     But  even  if  he  had,  there  is  no  coercive 

role  that  the  tenant  shall  not  be  permitted  to  abandon  one 

mterest  and  take  the  other.     There  is  no  such  principle. 

The  tenant  lodged  in  court  £150  to  pay  rent  and  costs ;  be- 

faie  that  he  had  tendered  £150  to  the  landlord,  which  was 

irfoied.    It  turns  out  to  have  been  a  nice  calculation ;  and  if 

thn  som  had  been  insufficient,  it  might  have  given  rise  to 

tsother  question ;  but  fortunately  for  the  plaintiffs,  it  was 

raffident,  and  no  such  question  arises.     The  landlord  had 

no  excuse    for  putting  the  tenants  to    the    subsequent 

expenses ;  when  he  was  called  on  for  the  amount  of  his  costs 

against  the  tenant,  he  should  have  furnished  them ;  and  I 

am  at  liberty  to  assume  that  it  was  from  a  mere  wish  to 

(ifpffiegs  the  tenant  that  he  has  not  done  so.     The  tenant, 

however,  paid  £2  more  than  what  the  landlord  was  entitled 

to;  and  the  cause  came  on  to  a  hearing.     It  would  be 

going  too  £Eir  to  say,  that  the  tenant  should  not  pay  the 

expenses  of  filing  the  bill ;  but  from  that  out,  I  do  not  see 

any  excuse  for  the  proceedings  which  the  landlord  has 

fi>roed  the  tenant  to  adopt.     It  does  not  appear  that  there 

^^  any  rational  excuse  for  the  landlord,  and  I  think  he 

OQght  to  be  made  to  pay  the  costs.      I  say  he  ought, 

because,  though  it  is  unusual  to  make  the  landlords  pay 

<^t8  in  such  cases,  the  thing  is  not  without  precedent. 

«  there  were  onjy  one  precedent,  I  should  like  to  shelter 

Myself  under  its  authority,  and  as  in  the  case  cited  by  the 

B 
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1841.        Lord  Chief  Baron  decided  by  Lord  Manners^  the  tenant 
Newenhah  was  made  to  pay  costs,  I  am  happy  to  avail  myself  of  that 

0. 

Mabon.      precedent. 

Richards,  B. — This  case  was  strongly  and  ably  argued, 
as  far  as  the  £eu!ts  afforded  an  opportunity  of  arguing  it,  by 
counsel  for  the  defendant ;  and  I  think  it  right  to  state 
very  briefly,  the  grounds  on  which  I  have  come  to  the 
same  conclusion  as  the  rest  of  the  court. 

Three  questions  have  been  raised  by  the  defendants  ;— 
1st,  that  the  plaintiff^  cannot  be  allowed  to  redeem ;  for  it 
is  said  that  the  landlord  having  brought  contemporaneously 
with  this  ejectment,  another  ejectment,  for  other  premises, 
the  tenant  cannot  be  allowed  to  redeem  the  premises,  the 
subject  of  this  ejectment,  unless  he  redeem  the  other  pre- 
mises likewise.  An  answer  has  been  given  to  that  question, 
that  the  plaintiffs  are  not  bound  to  redeem  the  other  pre- 
mises ;  but  I  think  the  best  answer  to  that  proposition  is, 
that  the  plaintiff  had  no  right  to  redeem  the  other  premises; 
yet  it  is  now  contended  that  a  Court  of  Equity  should 
say,  the  plaintiffs  shall  not  be  allowed  to  redeem  one  of 
those  holdings  unless,  at  the  same  time,  he  redeem  the 
other  also.  I  think  this  proposition  wholly  untenable.  The 
next  ground  upon  which  we  are  called  on  to  decide  against 
the  plaintiffs  is,  that  the  counsel  for  the  minor  at  the  trial  of 
the  ejectment  made  a  point  of  law  which  led  to  a  bill  of 
exceptions  which  was  over-ruled,  and  therefore  the  landlord 
says  that  was  good  ground  why  the  tenant  should  not  be 
allowed  to  redeem.      But  this  argument  is  most  fully 
answered  by  the  hid  that  he  was  obliged  to  pay  the  costs 
incurred  by  the  point  made  by  his  counsel  at  the  trial ;  yet 
on  these  two  unfounded  grounds,  the  tenant  who  holds 
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these  two  acres  of  land  is  forced  first  to  file  his  bill  in  a       1041. 
Court  of  Equity,  and  then  to  bring  that  cause  to  a  hearing.   Newenham 
This  decides  the  next  point,  whether  this  tenant  should  be      Mahok. 
made  to  pay  the  costs  of  a  very  heavy  and  expensive  suit. 
It  has  been  strongly  impressed  upon  the  Court  that  they 
were  bound  to  give  the  landlord  the  costs  of  this  suit.     But 
if  a  landlord  may  make  whatever  defence  he  likes,  and  that 
there  is  a  certainty  of  his  not  paying  costs,  but  of  having 
his  tenant  to  pay  them  out  of  his  own  pocket,  that  would 
be  allowing  the  tenant  to  have  redemption  on  the  terms  of 
paying  the  heavy  costs  of  an  equity  suit  at  both  sides. 
*  TW  IS  not  what  the  legislature  intended,  nor  is  it  a  posi-* 
tion  iffoper  to  be  argued.     Well :  but  if  the  tenant  is  not 
to  get  his  costs,  the  landlord,  it  is  said,  is  not  to  pay  costs ; 
it  is  allied  that  we  have  no  jurisdiction  to  make  the  land- 
lord pay  costs.     I  do  not  say  any  thing  of  the  costs  of  the 
filing  of  the  bill,  and  of  the  order  to  lodge  the  rent.     It  is 
poadble  that  the   Statute  is  imperative  that  the  tenant 
should  file  his  bill  and  pay  the  costs  of  it,  and  I  do  not  say 
that  is  not  a  sound  construction  of  the  Statute  :  I  therefore 
most  say  that  the  tenant  is  not  to  have  the  costs  of  filing 
the  bill.     But  with  respect  to  the  subsequent  costs,  I  do 
not  conceive  the  landlord  is  privileged  to  rest  his  cause  on 
an  unfounded  defence,  and  then  to  tell  the  tenant  that 
though  he  may  overthrow  that  defence,  yet  the  landlord  shall 
have  the  costs  of  making  it.     K  the  Court  were  to  make 
that  decision  it  would  open  a  door  to  great  oppression ;  for 
what  has  a  wealthy  landlord  then  to  do  but  to  say,  I  shall 
Qecute  my  habere — I  will  not  take  your  money — you  must 
bring  your  cause   to  a  hearing.     Why,   tenants  in  this 
country  could  seldom  indeed  redeem  under  such  circum- 
^ces  as  these.     I  therefore  think  that  unless  the  Act 
contain  some  express  words  which  make  it  imperative  on  us 
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1841.  to  do  SO,  this  court  will  not  dispense  with  what  is  the 
Newknhah  inherent  jurisdiction  of  Courts  of  Equity  in  questions  of 
Mahon.  costs,  that  of  awarding  them  according  to  the  conduct  of 
the  parties ;  it  is  one  of  the  most  important  parts  of  its 
jurisdiction,  and  the  Court  always  awards  costs  as  justice 
may  require.  Taking  it  for  granted  that  the  defence  set  up 
by  the  landlord  was  erroneous,  I  shall  just  state  two  or 
three  circumstances  which  I  think  enable  us  to  understand 
his  real  motive  in  this  transaction.  First,  the  notice  of  the 
26th  June,  1836,  is  directed  to  Mr.  «7.  5.  Molloy.  Now, 
nothing  could  be  fairer  than  that  notice ;  it  says,  the  time 
is  nearly  expired,  and  the  plaintiffs  agent  will  attend  at"* 
iioHoxft  office  to  pay  the  rent  €uid  costs.  I  do  not  hesitate 
in  saying  that  it  was  the  duty  of  Molloy  to  have  afforded 
every  fair  opportunity  to  the  plaintiffs  to  have  the  amount 
of  their  costs  ascertained.  I  think  such  should  have  been 
the  conduct  of  an  attcnney  entrusted  with  the  conduct  of 
that  cause  by  the  Court  of  Chancery.  But  he,  it  appears, 
had  gone  out  of  the  way ;  however,  the  gentleman  sent  on 
the  plaintiffs  behalf  met  him  in  the  street,  and  offered  him 
a  sum  of  money  for  the  rent  and  costs,  which  he  refused. 
I  ask  is  this  the  way  in  which  this  gentleman  should  have 
met  such  an  offer  ?  We  must  visit  Mr.  Mahon  and  the 
other  defendants  with  the  costs  on  account  of  the  proceed- 
ings of  the  person  whom  they  have  entrusted  to  manage 
matters  on  their  behalf.  The  tender  is  refused ;  and  we 
then  have  a  notice  served  by  Molloy  in  reply;  these 
tenants,  holding  at  a  rent  of  £10  a  year,  are  told  they 
cannot  be  allowed  to  redeem  without  an  order  in  Chancery, 
and  it  is  sought  to  embarrass  them  by  the  embarrassments 
of  their  landlords,  over  whose  property  a  receiver  had  been 
appointed.  I  therefore  think  this  suit  could  only  have  been 
intended  to  embarrass  the  tenants. — A  tender  is  first  made 
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to  the  lessor  of  the  plaintiff,  Mahorij  the  receiver  then  being       1841. 
in  England ;  then  there  is  a  notice  by  Molloyy  in  which  he  Nbwbnham 
states  the  costs  of  both  the  ejectments,  and  concludes  by      Mahom. 
saying  that  this  information  is  given  without  thereby  re- 
cognising the  tenants  right  to  redeem.     Are  those  tenants 
to  be  compelled  to  go  into  a  Court  of  Chancery  for  a  refe- 
rence as  to  whether  it  would  be  for  the  benefit  of  the  estate 
that  they  should  be  suffered  to  redeem  ?     I  never  heard  of 
such  a  thing ;  I  think  the  defendants  will  find  they  are 
mistaken  in  this.     They  ought  to  apprize  the  Court  of 
Chanoery  or  the  Master  of  the  Rolls  of  the  offer  to  redeem ; 
but  all  that  was  between  the  receiver  and  his  employer ; 
and  I  think  this  shows  the  vexatious  nature  of  this  case. 
Hieo  we  have  the  answer,  which  leaves  no  doubt  of  the 
iotentkni  of  the  defendants.    They  say  that  MoUoy  refused 
to  ibroish  his  costs,  because  he  was  under  the  impression 
tbat  the  offer  to  redeem  was  not  made  bonAfidje.   How  that 
answer  oould  have  been  made  after  a  tender  of  more  than 
tbe  amount  of  rent  and  costs  I  do  not  know  ;  and  if  there 
were  no  other  reason  for  fixing  them  with  costs,  their 
answer,  actually  after  a  tender  of  the  rent  and  costs,  saying 
tbus,  that  MoUoy  believed  the  parties  had  no  intention, 
of  Fedeeming,  would  be  sufficient. 

This  case  was  called  on  and  partly  heard  on  the  20tK 
^y,  1839,  and  it  was  then  ordered  that  the  costs  should 
he  taxed.  After  a  great  deal  of  vexatious  delay,  the  costs 
^ve  been  taxed  and  found.  I  think  this  a  case  in  which 
the  landlord  should  be  liable  for  the  acts  of  his  agent,  as 
to  the  costs  of  this  suit.  As  to  the  costs  of  filing  the  bill, 
^d  of  the  order  to  lodge  the  money,  that  is  a  distinct  con- 

uderation.     The  tenant  cannot  have  these.     The  decree 
^  be  as  in  case  of  Stcanton  v.  Bigg$. 
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SCOTT,  Executor  of  Scott,  v.  ROOSE  and  Others. 

1841. 
Equity       ^ 

ExcHEQUEB   X  HE  original  bill  in  this  cause  was  filed  the  18th  January, 
Thur$,JanM,  1839,  against  the  defendant  J.  C.  Roose  and  ThomoB  Pricey 

A  haying  pro- 
mised B,  his     Thomas  Smith  and  Hewley  Graham^  three  of  the  directors 

crease  his  ^^  ^^  Yorkshire  Fire  and  Life  Insurance  Company ^  and 
J  B  ^uld^^*  stated  that  John  Scott^  attorney,  now  deceased,  became  in 
Sfra^Zgn^e  y«ar  1833,  conducting  clerk  to  the  defendant,  J.  C. 
A^^^^d^  ^05e,  at  a  salary  of  £52  10«.  per  annum,  and  so  con- 
and  without'  tinued  until  January,  1836.     That  on  the  29th  October, 

consideration,  '' 

assigned  the     1835,  while  SO  employed,  John  Scott  efiected  an  insurance 

policy  to  A, 

who  shortly      on  his  own  life  with  the  Yorkshire  Fire  and  Life  Insurance 

after  dismissed 

B  from  his  ser-  Compani/j(a)  for  the  sum  of  £500,  on  payment  of  a  pre- 
founded  pre-  mium  of  £22.  That  soon  after  the  insurance  was  efiected, 
billfiledbythe  *  proposal  was  made  by  the  defendant  Roose^  that 
tiv^7orBr"the  '^^  should  assign  the  policy  to  Roose ;  Roose  proposing 
assignment      ^  augment  Scott's  salary  as  such  clerk  ;  and  that  upon  the 

was  declared  °  j  ^  r 

void,  and  the    faith  of  the  expectations  so  held  forth,  Scott,  about  the  16th 

amount  of  the 

policy,(deduct- December,   1835,  assigned  the   policy  to  Roose^   by    an 

ing  the  pre- 
miums which    assignment,  indorsed  thereupon.     The  bill  charged  that  no 

have  been  paid  sum  of  money  was  ever  paid  as  a  consideration  for  this 
creed  to  be  assignment ;  but  that  a  blank  was  left  for  the  consideration 
tbB^plaintiffs,  ^  "^  ^^  indorsed  assignment,  which  blank  was  not  fiUed  up 
^d«Qt  was  ^^  ^^  ^^^  ^^  ^^^  execution,  nor  at  any  time  subsequently 
made  to  pay     \^y  ^^g  g^iJ  John  Scott,  or  with  his  knowledge,  privity,  or 

vOSm* 

consent ;  and  that  the  plaintiff*  had,  since  the  death  of  John 
Scott,  been  well  informed  that  a  certain  word  or  fig^ures 
had  been  introduced  into  the  assignment,  for  the  purpose  of 


(a)  One  of  the  conditions  annexed  to  the  policy,  required  that  the  in- 
surer should  have  an  interest  in  the  life  insured. 
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givii^  validity  thereto.    That  the  policy  being  so  assigned,        1841. 
the  defendant  ItooM€y  about  1st  of  January,  1836,  dismissed       Scott 
J.  Seatt  from  his  employment  without  any  just  cause.  That      Rooss. 
/.  Scoti  h&Bg  under  the  impression  that  this  assignment 
was  Foid,  afiter  his  dismissal  from  the  employment  of  Boose^ 
bequeathed   the   policy  by  a  codicil  to   his   will,  dated 
Uth  February,  1837,  to  certain  members  of  his  family. 
Hat  a  second  premium  being  paid  on  the  policy,  it  conti- 
nued in  force  to  the  time  of  the  death  of  John  Scott,  whidb 
took  pkoe  on  the  17th  June,  1837.     This  bill  prayed  that 
the  assignment  of  the  policy  might  be  delivered  up  to  be 
cmodled,  and  that  the  defendant  Moose  might  be  restrained 
faoAfiooeeding  to  recover  the  amount  of  the  policy,  and 
that  the  said  directors  might  be  directed  to  pay  over  the 
mm  to  the  plaintiff,  as  executor  of  the  said  John  Scott. 

BaoKy  by  his  answer  to  this  bill  alleged,  that  the  simi 
paid  for  the  premium  and  stamp  on  the  policy,  amounting 
to  £22,  were  paid  by  him ;  «7.  Scott  having  agreed  to  assign 
die  policy  to  him ;  that  the  proposal  for  making  such 
amgnment  came  from  J.  Scott  himself;  and  that  the  agree- 
ment between  J.  Scott  and  this  defendant  was,  that  «7.  Scott 
fihoold  assign  the  policy  to  him  in  consideration  that  Boose 
diould  pay  the  premium  and  expenses  thereof^  and  increase 
J*  Scotfs  salary  by  five  shillings  weekly,  while  he  (Scott) 
^^  m  Boosts  employment.  The  answer  also  alleged 
that  Roose  paid  J.  Scott  an  increased  salary  of  five  shillings 
ft  week  from  the  date  of  the  policy,  and  that  he  was 
oUiged  to  dismiss  J.  Scott  for  misconduct,  in  having  kept 
to  his  own  use  money  sent  to  the  defendant  Boose,  in  a 
letter  from  a  Mrs.  Tench,  one  of  the  defendants  clients.  It 
^  admitted  that  a  blank  had  been  left  in  the  assignment 
for  the  consideration ;  alleging,  as  the  reason  for  its  not 
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1841.  being  filled  up,  that  the  agreement  between  the  parties  was, 
Scott  that  Roase  should  pay  the  five  shillings  a  week  ;  and  the 
Roosa.  defendant  relied  on  a  receipt  from  J.  ScoUj  in  fiill  of  all  de- 
mands, dated  9th  April,  1836,  on  a  five  shilling  stamp 
receipt,  for  £3  11«.  lOcf.  as  evidence  of  «7.  Sco^s  acquies- 
cence in  the  final  settlement  of  his  claims;  and  denied 
the  subsequent  filling  up  of  the  blank.  The  answer  also 
alleged  that  a  second  premium  on  the  policy  was  paid  by 
jRooscj  on  the  2nd  November,  1836.  The  plaintiff,  on  the 
19th  November,  1839,  filed  his  amended  bill,  stating  that 
the  Directors  of  the  Insurance  Company  had,  pursuant  to 
the  order  of  this  court,  of  the  9th  November,  1839,  lodged 
the  money  secured  by  the  policy  in  court.  That  before  the 
filing  of  the  original  bill^  the  plaintiff  had  served  a  notice 
upon  Itoose  offering  to  pay  him  all  sums  advanced  by  him 
on  the  assignment  or  in  payment  of  the  premium.  That 
the  receipt  in  full  had  nothing  to  do  with  the  policy  or  as- 
signment, but  to  c7.  Scotfs  salary.  It  was  further  stated  in 
the  amended  bill,  and  appeared  by  the  evidence  of  Mr. 
JRamsaj/y  the  agent  of  the  Insurance  Company,  that  after 
the  death  of  J.  Scottf  the  defendant  called  at  the  Insurance 
office  to  demand  the  amount  of  the  policy,  and  that  at  that 
time  the  sum  of  £50  was  inserted,  written  in  ink  in  the 
assignment  of  the  policy  as  the  consideration  thereof.  It 
was  also  stated  and  appeared  in  evidence  that  soon  after  the 
death  of  J.  ScoU^  the  defendant  was  desirous  of  dis- 
posing of  the  policy,  and  having  deposited  it  in  the 
hands  of  a  Mr.  Gray^  no  blank  then  appeared  in  the  assign** 
ment,  but  the  consideration  was  expressed  by  the  word 
"  Fifty "  written  in  ink,  which  had  since  been  erased. 
The  amended  bill  prayed  that  the  assignment  might  be  de<- 
clared  fraudulent  and  void,  and  be  delivered  up  to  be 
cancelled  \  the  plaintiff  undertaking  to  pay  the  defendanjt 
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all  rams  expended  by  him  in  keeping  up  the  policy^  with       1841. 
mterest,  that  the  plaintiff  might  be  declared  entitled  to  the       Scott 
ram  lodged  by  the  Insurance  Company  in  court,  and  that      Roosi. 
tiie  defendant  might  be  decreed  to  pay  the  sum  deducted 
thereout,  for  their  costs,  as  well  as  the  costs  of  the  suit. 
The  answer  to  the  amended  bill  accounted  for  the  filling 
op  the  blank  by  alleging  that,  after  the  death  of  J.  Scotiy 
SJM  was  written  in  pencilling,  by  a  clerk  in  the  office 
of  the  defendant's   fietther,  without  the   approbation   or 
knowledge  of  the  defendant,  but  denied  its  being  filled 
up  with  ink ;  it  also  stated  the  pencilling  to  be  now  rubbed 
out 

Mr.  Hemij  Q.C.,  Mr.  Brewster^  Q.C.,  and  Mr.  Tarrem 
M'Odlagh^  for  the  plaintiff. 

This  assignment  of  the  policy  was  a  nullity,  being  ob- 
tained on  a  BeOsc  representation,  and  the  proceeds  of  the 
policy  now  lodged  in  Court  are  the  property  of  the 
plaintiff,  who  is  entitled  to  the  relief  sought  by  his 
amended  bill. 

Mr.  Smithj  Q.C.,  Mr.  Collins^  Q*C.,  and  Mr.  Joshua 
Clarkej  for  the  defendant. 

There  are  no  grounds  to  set  aside  this  assignment  as 
▼Old  or  fraudulent ;  there  is  nothing  wrong  in  any  person 
inducing  another  to  effect  an  insurance  on  his  own  life,  and 
then  procuring  an  assignment  of  it.  The  company  recog- 
.  luzes  this  system  by  their  conditions  that  the  policy  may 
be  paid  to  assigns.  That  being  the  case,  it  was  open  to 
Boose  to  enter  into  an  agreement  that  Scott  should  insure 
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1841.  his  life  with  Boosi^s  money,  and  then  assign  the  policy  to 
Scott  lum.  This  is  perfectly  legitimate,  notwithstanding  the 
BoosB.  Elnglish  statute,  as  the  Irish  cases  decide  that  there  is  no 
common  law  principle  affecting  the  question.  British  A- 
surance  Company  v.  Magee{a).  [Richards,  B. — Is  it  not 
doing  indirectly  that  which  in  express  terms  the  Company 
says  cannot  be  done  directly  ?]  The  policy  the  moment  it 
had  existence,  was  the  equitable  property  of  Baose^  and  the 
assignment  was  merely  carryii^  into  effect  the  previous 
agreement.  The  assignment  was  in  blank  indeed,  but  the 
consideration  need  not  be  expressed  as  a  policy  of  insurance 
is  assignable  without  consideration ;  Fortescue  v.  BarneU(b). 
This  assignment  is  valid,  for  mere  handing  over  the  policy 
is  sufficient;  Lcmgley  v.  Brwm{c).  This  policy  was 
effected  in  trust  for  the  defendant,  and  at  his  expense ;  and 
the  money  was,  as  it  is  proved,  actually  paid  by  Boose* s 
cashier.  Mr.  Scott  agreed  to  effect  the  policy  on  terms 
with  which  we  have  complied.  Mere  inadequacy  of  consi- 
deration is  not  a  ground  upon  which  a  Court  of  Ekjuity 
will  be  willing  to  set  aside  purchasers  if  they  are  unaccom- 
panied by  fraud  or  misrepresentation;  Murray  v.  Palmer {d). 
Here  we  contend  there  has  been  none ;  in  as  much  as  for 
a  long  time  after,  though  there  were  many  communications 
between  the  parties,  Scott  never  even  hinted  that  the  trans- 
action was  unfair.  But  even  should  the  Court  think  it 
necessary  to  set  this  assignment  aside,  it  can  be  only  on 
the  terms  of  giving  the  defendant  both  his  principal,  inte- 
rest, and  costs ;  Twiselton  v.  GrijffUh(e) ;  Gowkmd  v. 
De  FariaHy);  Bowes  v.  Heaps(y). 

(a)  Coo.  fr  Al.  182.  (&)  8  Myl.  ft  K.  36. 

(e)  2  Atk.  200.  {d)  2  Sch.  ft  Lef.  474. 

(e)  1  P.  Wma.  310.  (/)  17  Vcs.    20. 
(^)  3  Yes.  ft  B.  117. 
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Bradt,  C.  B. — In  this  case  the  plaintiff  claims  as  exe-       1841. 
CDtor  of  John  Scott j  deceased,  the  money  brought  into  court      Scott 
<m  a  policy  of  insurance,   effected  by  J.  Scott^   as  the      Boosi. 
property  of  John  Scott  himself,  and  alleged  by  the  plaintiff 
to  liave  been  improperly  obtained,  by  an  assignment  which 
be  is  entitled  to  rescind.     It  is  competent  to  any  person  to 
effect  an  insurance  in  Ireland  on  the  life  of  another ;  for  the 
English  Act  which  requires  that  the  insurer  should  have 
an  mterest  in  the  life  of  the  insured,  does  not  extend  to 
dus  country.     It  is  also  competent  to  any  person  to  take 
an  assignment  of  such  a  policy ;  but  the  Court  looks  to  all 
the  drcumstances  of  a  case,  and  where  a  party  seeks  the 
\)e&efit  of  a  transaction  which  though  not  against  the 
ezpnag  provisions  of  the  law,  is  indirectly  against  the  con- 
(fitiooa  of  the  policy  of  the  insurance  itself,  it  is  incumbent 
m  him  to  show  that  the  assignment  is  one  which  he  is  en- 
titled to  uphold  in  this  Court.     It  is  said  by  the  defendant 
tiiat  before  effecting  this  policy  for  his  own  benefit,  it  was 
necessary  it  should  be  done  in  the  name  of  Scott.    That  is 
a  manifest  evasion  of  the  third  condition  annexed  to  the 
policy.    Moose  had  no  interest  whatever  in  the  life  of  Scott ; 
be  had  no  case  as  against  the  Insurance  Company,  should 
they  rely  on  this  condition   of  the  policy ;  therefore  it 
spears,  on  the  defendant's  own  showing,  that  a  transaction 
^as  intended  to  take  place  which  could  not  stand  against 
the  Insurance  Company  if  they  should  resist  it  on  the 
grounds  of  being  contrary  to  the  conditions  of  the  policy 
itself.    We  therefore  must  consider,  that  the  policy,  when 
^ected,  was  the  property  of  Scott. 

Now  see  the  circumstances  of  the  transaction.  Scott  was 
^Icfk  to  RoosCf  at  a  small  weekly  salary.  It  may  be  that 
^  consideration  of  an  increase  to  that  salary,  Jtoose  might 
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1841.  make  it  a  condition  that  Scott  worded  this  insurance  on  his 
Scott  life,  and  that  it  was  intended  that  if  Moose  went  to  the 
RoosE.  Company  and  made  advances  of  money  to  theih,  he  might 
hold  for  his  own  benefit  this  policy  so  specified.  He  en- 
gages as  an  inducement  to  Scott  to  effect  the  insurance  that 
he  would  advance  Scotfs  salary.  This  takes  place  in  the 
end  of  October,  1835.  Having,  by  his  influence  oret 
Scott,  effected  the  insurance,  he  obtained  this  policy  by  an 
assig^nment  on  the  16th  December,  1835,  in  these  words: 
<^  I  hereby  assign  all  my  right,  title,  interest,  property, 
<^  claim,  and  demand  of,  in,  and  to  the  within  policy  of  in- 
^^  surance,  and  all  benefit  to  arise  therefix)m,  for  and  in 
^^  consideration  of  £  ''a  blank  being  left  for  the 

consideration.  This  assignment  purports  to  be  made,  not 
upon  previous  contract,  but  bond  fide  for  valuable  conside- 
ration, for  some  sum  paid  by  the  defendant  to  the  assignor, 
Scott.  Then  we  find  Rooscy  who  had  obtained  the  assign- 
ment, breaking  through  his  engagement  by  suddenly 
dismissing  Scott  from  his  situation.  It  is  said  indeed  that 
Scott  had  been  guilty  of  misconduct  in  conducting  the 
defendant's  business,  but  that  fact  has  not  been  satisfacto* 
rily  shown.  It  appears  that  Scott  was  in  the  habit  of 
transacting  money  matters  for  the  defendant,  and  making 
disbursements  for  him,  and  he  brings  those  disbursements 
into  account.  The  payment  of  Mrs.  TencKs  money^  was 
brought  into  account  by  Scott,  and  the  question  that  arose 
about  it  was  settled  amicably  between  the  parties.  That 
the  policy  was  effected  on  an  arrangement  between  the 
parties  that  «7.  Scott  should  receive  an  increase  of  salary,  is 
manifest  from  the  statement  contained  in  the  account  ac- 
cepted by  jRoose  himself.  It  does  not  appear  from  that 
statement  that  it  was  contemplated  that  Scott  might  not 
remain    all  his  life  in  the  employment  of  Roose^ 
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Taking  the  transaction  as  it  appears  on  the  face  of  the        ]84i. 
statement.  Boose  cannot  now  say — This  was  a  mere  gamb-       Sgott 
ling  transaction  on  the  life  of  Mr.  Scottj  and  I  am  to  have       b^bx. 
this  sum  without  regard  to  the  condition  on  the  part  of 
Scoitj  and  I  am  to  claim  the  money  now  in  the  hands  of  the 
Court,  in  opposition  to  the  policy  of  what  is  the  law  in 
England,  and  by  a  contrivance  prohibited  by  the  terms  of 
tlie  policy,  which  is  now  before  the  Court,  against  the 
party  in  whose  name  the  insurance  is  effected.     I  therefore 
diink  the  demand  of  Scott's  executor,  the  present  plaintiff, 
to  haye  this  money  now  in  the  hands  of  the  Court,  as  a 
itiike-holder,  allowing  all  payments  made  by  Roose  and 
extia  advance  of  Scotfs  salary,  to  be  maintainable.     On 
tliesetenns  I  think  the  plaintiff  should  have  the  money 
iodged  in  Court  by  the  Insurance  Company*     As  to  the 
qoestion  of  costs — Scotfs  executor,  before  the  filing  of  the 
UII,  offered  to  make  to  the  defendant  those  allowances  to 
wbidi  the  Court  consider  him  entitled. — That  offer  was 
not  attended  to.     What  has  been  Roose' s  conduct? — It 
vas  an  important  feature  in  this  case  to  show  whether  or 
not  there  had   been  a  pecuniary  consideration  for  this 
aaognment.     It  is  charged  in  the  bill  that  this  deed  (for  it 
is  a  deed,)  was  filled  up  by  Roose  for  £50,  to  give  a  colour 
to  this  assignment ;  Roose  in  his  answer  does  not  give  any 
further  statement  thereon.     It  appears  to  be  the  truth  that 
no  sum  was  mentioned  in  the  assignment.     A  more  un- 
candid  answer  than  this  cannot  be  supposed.     When  Roose 
produced  the  policy  to  raise  money,  and  for  payment,  it  is 
proved  incontestably  that  it  bore  a  consideration  of  £50  in 
writmg,  introduced  into  the  document.     There  is  a  plain 
erasure  in  that  part  of  the  instrument ;  therefore  the  Court 
must  give  credit  to  the  witnesses  upon  that  point.     It  ap- 
pears that,  for  his  own  purposes,  Mr.  Roose  deals  with  this 
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1641.  assignment  as  he  pleases,  introdudng  a  consideration  when 
Scott  he  wants  to  raise  money  on  the  policy,  and  erasing  it  when 
Boobs.  he  comes  here  into  court,  in  order  to  meet  such  a  case  as 
he  would  have  had  to  answer  here,  had  he  left  it  inserted* 
It  is  therefore  my  opinion  that  the  true  interest  in  this 
money  is  in  the  plaintiff,  and  that  the  plaintiff  must  have 
the  relief  he  seeks,  and  that  Roose  must  pay  the  costs  of 
this  suit. 

Richards.  B. — It  appears  Mr.  Scott  had  power  to  effect 
an  insurance  on  his  life  for  his  own  benefit.    Roose  had  no 
power  to  effect  an  insurance  on  the  life  of  Scott  with  this 
company.     Under  these  circumstances  Mr.  Roose* s  case  is, 
that  not  being  entitled,  by  the  express  stipulation  of  the 
Company  to  effect  an  insurance  on  Scotfs  life,  he  haying 
no  interest  therein,  he  concocted  a  fraud  on  the  Company, 
and  induced  the  Company  to  permit  an  insurance  to  be 
effected  on  Scott s  life,  for  his  benefit  in  fact,  though  not 
apparently  or  so  expressed;    and  he  says,  that  having 
effected  such  an  object,  he  is  entitled  to  the  benefit  of  an 
agreement  alleged  to  be  entered  into  between  J.  Scott  and 
himself.     If  he  in  a  clear  manner  established  such  an 
agreement  to  have  been  entered  into ;  I  will  not  say  that 
the   Court  would  interfere  at  all,   but  would  leave   the 
parties  to  their  legal  rights  as  against  the  Insurance  Com- 
pany or  each  other.     But  where  such  an  agreement  is 
relied  on,  for  the  purpose  of  turning  the  person  so  circum- 
stanced out  of  court,  I  would  expect  very  satisfactory  proof 
of  it.     I  think  it  safest  to  go  by  the  documents  common  in 
the  case,  as  to  which  no  possible  controversy  can  arise* 
Now,  first — ^we  have  the  policy ;  annexed  to  that  is  a  sti- 
pulation, in  the  very  teeth  of  the  case  the  defendant  makes^ 
and  in  respect  of  which  he  claims  the  benefit  of  the  policy. 
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What  was  the  defendant's  case  after. the  death  of  Scott?  ^     ^^^'  ^^ 
ItbaU^ed  that  he  had  paid  £50  for  the  poUcy,  and  got       ^'^ 
in  assignment  of  it ;  and  not  merely  is  it  alleged,  but  on      Roosz* 
the  fiiith  of  such  a  case,  the  defendant  induced  a  person  to 
knd  him  money.     Mr.  Ramsay  swears  that  the  defendant 
iai  stated  to  him  that  he,  the  defendant,  in  consideration 
of  £50  had  got  the  assignment.     What  was  his  case  for- 
merly ?    if  the  assignment  were  genuine,  and  the  £50  not 
in  mterpolation,  it  would  have  been  e\ddence  of  what  was 
the  agreement  between  the  parties.     But  now  he  retreats, 
nd  sets  up  an  undefined  agreement  of  a  nature  which  I 
cumoi  comprehend.     It  is  said  «7.  Scott  was  to  have  five 
dnffingi  a  week  while  employed,  but  that  Boose  might  dis- 
mas  hnn  immediately.    The  Court  would  not  recognize 
sudi  an  agreement  without  clear  proof  of  it.    Now  such 
in  arrangement  has  not  been  proved.  The  documents  in  the 
caose  are  against  it.     Such  is  not  the  case  that  Roose 
always  made.     We  are  not  prevented  firom  interfering  in 
this  case ;  the  money  is  in  court  lodged  by  a  consent  order, 
giying  the  Court  an  express  authority  to  deal  with  the 
money.    We  are  not,  I  say,  to  pay  that  money  to  the 
defendant ;  the  plaintiff  ought  not  to  be  thus  put  out  of 
Court. 

I  say  nothing  as  to  the  right  of  the  parties  here  to  spe- 
culate on  gambling  policies.  How  far  that  is  against 
common  law  I  shall  not  pronounce(a),  but  I  think  it 
against  public  policy  that  a  master  should  be  allowed  to 
insure  the  life  of  his  dependant  servant.  I  think  it  not 
good  policy  that  a  person  in  the  situation  of  this  defendant 
should  be  permitted  to  enter  into  a  gambling  speculation 

(a)  See  Wainright  y.  Bland  f  1  M.  &  Rob.  481. 
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164L  on  the  life  of  a  worn  out  man,  dependant  for  his  very  ex- 
Scott  istence  upon  the  defendant.  I  express  no  decided  opinion, 
R008B.  however,  'on  this  question.  But  as  .to  the  question  of 
costs,  I  should  be  sorry  to  think  the  Court  coerced  by 
authorities  to  award  costs  to  a  party  who  has  dealt  so  un* 
candidly ;  especially  (and  it  is  painful  to  me  to  refer  to  this 
part  of  the  case,)  to  a  party  who  has  given  so  incorrect  a 
statement.  His  statement  in  his  answer  to  the  original  bill 
is  perfectly  unfounded.  Because  if  this  gentleman  pro- 
duced the  instrument  with  the  assignment  for  £50  indorsed, 
and  represented  that  to  be  the  sum  for  which  that  assign- 
ment has  been  obtained,  that  goes  against  his  statement  in 
his  answer.  That  fact  is  indeed  denied ;  but  when  closely 
interrogated,  he  says  there  was  a  blank  left,  but  that  it  had 
subsequently  been  filled  up  with  pencilling ;  and  we  have 
then  two  gentlemen  of  probity  saying,  that  when  presented 
to  them,  the  blank  had  been  filled  up  with  ink.  I  should 
be  sorry  to  think  that  the  Court  could  not  deal  with  the 
costs  according  to  the  demerits  of  the  party.  As  to  the 
costs  of  taking  the  account,  that  admits  of  another  consi- 
deration. 

Mr.  Brewster^  Q.C.  proposed,  that  as  the  items  of  the 
Court  were  so  small,  it  might  be  settled  without  going  into 
the  office,  which  was  acceded  to. 

Richards,  B.^ — The  sum  paid  by  the  defendant  may  be 
computed  by  the  Register,  and  deducted  firom  the  costs. 
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1841. 
Equity 

O'HARA  V.  CREAGH,  and  Others.  Exchequer. 

JFriday, 
January  15. 

Simon  Pierce  Creagh  being  seized  in  fee  of  the  lands  The  3  &  4  W. 

4,  c.  27   8.  40k 

of  CahirboUiffj  in  the  year  1807,  charged  by  his  marriage  appiies  to  per* 

soD&l  as  well  fti* 

settlement  the  same  lands  with  a  jointure  for  Dora  Creagh,  ^  r^ai  estate, 
his  then  intended  wife,  in  case  the  rents  of  other  premises  ^^  convewj^ 
should  be  insufficient  for  that  purpose.     In  1813,  Simon''^^l^^^ 
Pierce  Creagh  was  arrested  under  a  writ  of  ca.  sa.  and  the  S.*®®  ^^  ®J  ^® 

"^  Statute,  they 

plamtiff  havine:  paid  the  debt,  Simon  Pierce  Creagh  exe-  should  be  sta- 

*^  ^   \  \  ^  tedlnthebiU. 

died  a  bond  to  him,  on  which  judgment  was  entered,  as  of    A  motion  to 

^      ^  suppress  inter- 

Hikiy  Term,  1813,  for  the  principal  sum  of  £123  lis,  8a*  rogatories  as 
Ib  1814,   Simon   Pierce  Creagh  died,  leaving  Dora  his  be  made  as 
widow  surviring,  who  became  his  administratrix.     On  8th  bie^i^rpubl 
August,   1816,  Dora  Creagh  executed  her  bond  to   the^J^J^;^"^^^ 
plamtiff,  as  a  collateral  security  (as  it  was  alleeed,)  for  the  *  !?^**?'^  7" 

■^  '  -^   ^  o     '/  refused, where, 

lame  debt,  on  which  judgment  was  entered  in  Michaelmas  ^^  *  previous 

^  motion  to  sup* 

Terai,  1826,  for  the  principal  sum  of  £149  12s.,  being  the  press  interro- 
gatories in  the 
amount  of  the  sum  then  due  (with  interest,)  on  the  judg-  cause,  the 

_.  __.  _,         _         T       -i/^r.,  ^  Court  had  per* 

ment  against  Simon  Pierce  Creagh,      In   1821,  a  sum  oimittedthe 
£50  was  paid  by  Dora  Creagh  on  account  of  this  debt,  g^^^'the  w^ 
The  judgment  had  been  duly  revived  against  Dora  Creagh ,  gamrinterr^ 
who  afterwards  intermarried  with  James  Belian,  and  had^*]^"®?*    , 
ance  died.     The  defendant.  Pierce  Creagh  was  the  eldest  '^ting  of  a 

^  party  to  a  bill 

son  and  heir  at  law  both  of  Simon  Pierce  Creagh  and  of  exchange 

^  cannot  be 

wo  Creagh,  and  also  personal  representative  of  Simon  proved  vivd 

2j.  ,  voce  at  the 

Pierce  Creagh,    This  bill  was  filed  in  1837,  for  an  account  hearing  by  a 

ifvitncss  ivho 

of  the  sums  alleged  to  be  due  to  the  plaintiff  on  the  two  has  been  ex- 
several  judgments  obtained  by  him  against  Simon  Pierce  ^^^ 
C^^gh  and  Dora  Creagh,     On  the   16th  April  last,  the 
J^e  to  pass  publication  was  entered  ;  on  the  24th  April,  the 
^^f^fpcena  to  hear  judgment  was  served,  returnable  on  the  28th 


cause. 
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1841. ^  May ;  on  the  29th  of  May  last,  the  defendant  took  out 

copies  of  the  depositions,  and  in  Easter  Term  the  cause 
was  set  down  for  hearing.  On  the  2d  of  June,  notice  was 
served  of  a  motion  to  suppress  the  interrogatories  on  the 
ground  of  their  being  wrongly  entitled,  the  name  of  one  of 
the  defendants  having  been  omitted  in  the  title,  and  on  the 
26th  June  an  order  was  made  on  that  motion,  that  the 
plaintiff  might  be  at  liberty  to  re-swear  the  witnesses  before 
the  officer,  to  the  same  interrogatories,  the  plaintiff  under- 
taking to  produce  the  witnesses  within  a  given  time  for 
that  purpose.  Another  motion  had  been  directed  to  stand 
over  from  the  last  of  the  eight  days  after  last  term,  until 
the  hearing  of  the  cause,  which  was,  that  the  depositions  to 
the  5th  and  6th  interrogatories  should  be  suppressed,  on 
the  gpround  that  those  interrogatories  were  leading.  This 
motion  was  now  to  be  disposed  of. 

Mr.  Henn,  Q*C.,  Mr.  James  (yBrierij  and  Mr.  Henry 
O'Haraj  for  the  plaintiff. 

The  defence  set  up  on  the  part  of  Pierce  Creagh  is,  that 
the  bond  executed  in  1816,  by  Dora  Creagh^  was  a  satis- 
faction of  the  judgment  obtained  against  Simon  Pierce 
Creagh,  in  1813;  and  it  is  relied  on  as  matter  of  law, 
that  supposing  Dora  Creagh  had  passed  her  bond  as  ad- 
ministratrix, yet  that  this  would  not  have  been  a  collateral 
security  for  the  original  debt,  but  a  full  discharge  of  it. 
The  Statute  3  &  4  Wm.  IV.  c.  27,  is  also  relied  on  as  a  bar 
against  the  plaintiff's  suit  against  the  defendant  as  heir  at 
law  of  his  father ;  but  there  is  no  defence  made  exonerating 
the  personal  assets  of  Simon  P.  Creagh.  As  to  the  real 
estate,  the  bond  of  Dora  Creagh  being  to  secure  the  same 
<lebt  as  that  created  by  the  bond  of  1813,  a  payment  of 
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£50  by  Dora  Creaghj  on  foot  of  her  bond  takes  the  case       1641. 
out  of  the  Statute.     Several  letters  of  Dora  Creagh  will 
be  produced,  which  show  that  the  bond  executed  by  her 
was  passed  only  as  a  security.     [Richards,  B.— You^filed 
a  bill  in  1837  on  a  judgment  of  1813,  without  reviving  that 
judgment.     I  have  never  seen  a  suit  by  a  judgment  credi- 
tor without  revival,  for  twenty-four  years.]     It  is  suffi- 
dent  for  us  to  state  what  takes  us  out  of  the  Statute  of  Li- 
lutadons;   it  is  not  contended  that  there  are  any  debts 
against  Dora  Creagh^  except  as  personal  representative  of 
ker  husband,  and  the  bond  must  have  been  passed  by  her 
i&radi,  for  she  refers  in  her  letters  to  the  property  of  her 
busband  being  the  fund  out  of  which  she  was  to  pay  the 
{liaiiidff's  demand.    Now  we  allege  that  the  payment  of 
£50,  made  in  the  year  1821,  takes  the  case  out  of  the  Sta- 
tute.   There  is  no  defence  made  on  the  grounds  of  non- 
lerival  of  the  judgment;   the  defendants   rely,  not   on 
the  old  Statutes  of  Linutation,  but  exclusively  on  the  new 
Statute ;  and  a  payment  within  twenty  years  will  take  the 
case  out  of  that  Statute.     It  is  relied  on  that  the  bond  by 
Dora  Creagh  must  be  taken  as  a  discharge  of  the  debt ;  but 
tliat  is  not  so ;  for  even  a  bond  and  warrant  passed  by  the 
owner  of  an  estate  are  not  a  discharge  or  substitution  of  a 
ebarge  on  it ;  Hardmcke  v.  Mynd{a)  ;  Dartnell  v.   7ay- 
lor(h) ;    Sanders  v.   Leslie{c),      The  next    question    is, 
whether  having  got  this  bond  from  her,  payment  by  her 
would  take  the  case  out  of  the  Statute.     It  clearly  will 
take  the  case  out  of  the  Statute  if  the  payment  is  made  on 
account  of  the  same  debt.     Keeping  a  collateral  judgment 
revived,  entitles  the  party  to  proceed  upon  the  other  judg- 


(c)  1  Anst  109.  (6)  Lloyd  k  Goo.  temp.  Plunkct  247. 

(r)  2  BaU  «c  B.  599. 
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^  ^^^-  ^  ment;  Mahon  v.  Davoren{a) ;  Warrens  y.  0'Sliea{b).  At 
O'Haba  all  events  the  plaintiff  is  entitled  to  an  account  of  the  per- 
Cbkagh.     sonal  assets. 

On  the  plaintiff's  counsel  proposing  to  read  the  depo* 
sitions  to  the  5th  and  6th  interrogatories,  Mr.  CoUinsy 
Q.C.  moved  that  these  depositions  should  be  suppressed, 
as  the  interrogatories  were  leading. 

Bradt,  C.B. — The  fifth  interrogatory  is  as  follows : — 
Do  you  know  whether  or  not  the  said  bond  was  given  as 
a  collateral  security,"  and  so  on ;  this  is  clearly  leading. 


Mr.  Hemiy  Q.C. — The  defendant  cannot  make  this  ob- 
jection now ;  it  is  too  late.  [Richards,  B. — The  defend- 
ant must  have  known  on  the  former  motion  what  these 
interrogatories  were.]  Yes;  and  that  was  the  time  to 
make  their  present  objection.  The  order  of  the  26th  June 
was,  that  the  witnesses  should  be  resworn ;  and  therefore 
they  were  fully  aware  to  what  they  were  to  be  re-sworn, 
and  there  was  no  new  publication  in  consequence  of  the 
order  to  re-swear  the  witnesses.  The  proper  time  to  make 
this  objection  was  immediately  after  copies  of  the  deposi- 
tions were  taken  out. — O'Keeffes  Orders^  p.  43.  StaweUr. 
StaweU(c)  ;  Ball  v.  Phillipps{d) ;  Hindis  Prac.  224  ;  and  as 
the  Master  of  the  Rolls  said,  in  the  latter  case,  the  party 
has  no  right  to  dole  out  his  objections.  But  even  if  lead- 
ing in  part,  the  interrogatory,  it  is  conceded,  is  not  leading 
altogether ;  and  the  leading  part  only  should  be  suppressed. 
Hindes  Prac.  398,  Ball  v.  Phillipps.  The  answer  to  the  first 

(a)  2  H.  &  B.  523. 
(b)  1  Jebb.  &  S.  504.  5  L.  R.,  N.  S.  77.  S.  C. 
(c)  3  L.  R.,  N.  S.  17.  W)  6  L.  R.,  N.  S.  388. 
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part  of  the  interrogatory  incidentally  contains  an  answer  to 
the  subsequent  part,  but  it  is  a  good  answer  to  the  first 
part ;  therefore  the  motion  to  suppress  the  entire  depositions 
is  wrong. 

Mr.  Smith,  Q.C. — The  order  of  the  26th  June  in  fact 
established  that  there  were  no  interrogatories  in  this  cause. 
The  witnesses  were  re-sworn  on  the  7th  of  November,  and 
four  days  afterwards  our  notice  of  this  motion  was  served, 
before  we  had  any  notice  of  the  title  of  the  interrogatories 
being  amended.     Though  the  first  part  of  the  interroga- 
tory is  not  objectionable,  yet  the  latter  part  suggests  to  the 
iitne»  what  answer  he  shall  make  to  the  former ;  can  you 
tberefore  say  that  the  second  part  only  should  be  sup- 
pressed ?     [Richards,  B. — You  have  met  that  argument 
looeessfully ;  but  this  is  to  be  considered — that  in  a  case 
nther  critically    circumstanced,    the    party    should    not 
be  allowed  to   dole   out  his    objections,    and   the  order 
is  yery   like  a  judgment  of  the  Court,  that  these  were 
the  particular  interrogatories  which  should  be  exhibited  to 
the  witnesses.     The  Court  must  assume  that  you  had  the 
ineans  of  detecting  this  error,  when  that  order  was  made  ; 
and  you  should  have  then  apprized  the  party  that  you  had 
another  objection  without  putting  them  to  the  costs  of  re- 
swearing the  witnesses.]    They  should  have  served  us  with 
notice  that  they  intended  to  re-examine  to  the  same  inter- 
^gatories.     [Brady,  C.  B. — They  could  not  have  altered 
4o8e  mterrogatories,  except  as  to  the  title.]     Then  they 
should  have  applied  to  the  Court  for  leave  to  amend  the 
leading  interrogatories.      [Richards,    B. — They   might 
'^ave  fairly  assumed  that  the  interrogatories  were  right.] 
The  plaintiff  might  have  omitted  to  re-swear  his  witness, 
^  to  the  5th  and  6th  interrogatories.     The  rule  is  not  the 
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1841.        same  here  as  in  Chancery,  as  to  the  time  when  such  ob- 
,0*Haba     jeetions  should  be  made. — Fowler's  Exch*  129. 


Crsagh. 


Brady,  C.  B. — Even  if  there  were  a  doubt,  the  Court 
would  allow  the  witnesses  to  be  sworn.  Here  you  have 
let  the  parties  go  on,  supposing  that  they  were  right ;  and 
it  would  be  a  strong  measure  to  suppress  those  interroga« 
tories  now. 

Richards,  B.— >Under  the  circumstances  of  this  case, 
your  objection  at  this  stage  of  the  proceedings  should  not 
prevail.  We  will  hear  these  depositions  read,  and  bear  in 
mind  that  the  witness  has  been  examined  on  these  interna 
gatories. 

It  was  then  proposed  to  read  the  depositions  to  the  fifth 
interrogatory  of  a  person  named  Hogan,  who  deposed,  thai 
at  the  execution  of  the  bond  by  Dora  Creagh^  he  was  in« 
formed  by  her  that  the  bond  was  executed  by  her  in  consi- 
deration of  the  sum  then  due  on  the  said  judgment,  to  the 
plaintiff,  ^^  and  as  a  further  security  for  the  debt  due  by 
her  late  husband.'* 

Mr.  Smith  objected  to  this,  as  evidence  against  the  heir 
at  law.  A  verbal  acknowledgment  of  part  payment  of 
interest  is  not  sufficient  to  take  a  case  out  of  9  G.  IV.  c.  14, 
and  all  the  Statutes  of  Limitation  are  to  be  construed 
together.  Willis  v.  Newman(a).  These  conversations 
should  have  put  in  issue  by  the  pleadings. 

Richards,  B. — When  a  case  is  to  be  supported  by  evi- 
dence of  a  conversation,   the  bill  ought  to  charge  that 

(a)  3  Y.  &  Jer.  518. 
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Gonversadon  in  order  to  admit  of  its  being  put  in  issue.  ^     ^^^' 
Suppose  there  were  other  persons  present  at  the  time  of 
the  alleged  ponversation,  you  ought  to  have  charged  that 
eosTersation   specifically,  to  give  an  opportunity  of  cross 
PTftinining  thcsc  \ntnesse89  and  examining  others. 

Brady.  C.  B. — In  the  same  way  if  the  party  does  not 
set  up  in  his  answer  a  particular  feuct  as  a  defence,  he 
cumot  examine  to  it,  because  the  record  ought  to  show 
what  the  defence  was,  in  order  to  give  an  opportunity  of 
eoBtroyerting  it. 

kVSl  of  exchange  passed  in  1821,  was  offered  in  evi- 
denoe  to  prove  a  payment  on  foot  of  the  judgment  in  1816; 
botthe  hand-writing  of  the  parties  not  being  proved,  it 
Wtt  proposed  to  prove  it  vivd  voce^  under  a  side  bar  rule, 
obtained  for  the  purpose,  by  a  witness  who  had  already 
been  examined  in  the  cause ;  and  Howard^ $  Exchequer  and 
DameFs  Ch.  Pr.  were  cited. 

Richards,  B^ — This  only  applies  to  deeds  and  instru- 
ments under  seal.  If  you  examine  the  witness  in  chief, 
you  cannot  then  examine  him  at  the  hearing.  In  a  case 
otLowey.  AMhe{a)f  in  this  court;  it  was  ruled  that  the 
Handwriting  to  letters  could  not  be  proved  by  a  side  bar 
nile  at  the  hearing. 

It  was  then  proposed  to  read  several  letters  from  Dora 
Cfeoffh  to  the  plaintiff,  to  show  that  the  bond  passed  by 
her  was  as  a  collateral  security  for  the  earlier  debt. 


(a)  Hil.  1833. 
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Mr.  Smith — The  Court  should  not  struggle  to  get  out 
of  the  useful  Statutes  of  Limitations,  and  should  not  per- 
mit the  plaintiff  to  scramble  this  ease  out,  but  that  he 
should  state  plainly  and  clearly  the  facts  which  except  the 
case  from  their  operation. 

Bradt,  C.  B. — This  is  not  a  case  calling  for  any  favor. 
It  is  a  stale  demand ;  sought  to  be  enforced  by  evidence 
not  in  issue  in  the  pleadings.  If  the  letters  are  relied  on 
as  establishing  the  plaintiff's  case,  they  ought  to  have  been 
stated  in  the  bill. 

Mr.  James  O'Brien  and  Mr.  Henry  O'Haray  in.  reply. 

Brady,  C.  B. — In  this  case  the  bill  is  filed  by  Mr. 
Charles  O'Hara^  claiming  the  amount  of  two  judgments, 
one  against  Simon  Pierce  Creoffh^  the  other  against  Dora 
Creaffh.  The  facts  as  far  as  regards  the  judgment  against 
Simon  Pierce  Creaffh  are  briefly  these  : — That  the  judgment 
was  obtained  against  him  in  1813,  and  the  plaintiff  does 
not  prove  any  specific  dealing  on  foot  of  this  judgment  is 
not  denied.  There  has  been  no  payment  nor  acknowledg- 
ment—<-no  dealing  since  1813,  and  therefore  with  regard  to 
this  judgment,  the  Court  is  clearly  of  opinion  that  the 
plaintiff  has  failed  to  make  a  case  against  either  the  real  or 
the  personal  estate  of  Simon  Pierce  Creech.  With  regard  to 
the  real  estate,  the  defendant  relied  on  the  Statute  of  Li- 
mitations, 3  and  4  Wm.  IV.  c.  27,  and  nothing  has  been 
done  to  take  the  case  out  of  it.  In  the  words  of  that 
Statute,  there  has  not  been  ^'  any  part  of  the  principal 
"  money,  or  any  interest  thereon  paid,  or  some  acknowledg- 
"  ment  of  the  right  given  in  writing,  signed  by  the  person 
^'  by  whom  the  same  is  made  payable,  or  his  agent,  to  the 
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"  person  entitled  thereto,  or  his  agent."    So  that  as  to  the  ^     ^^^'    ^ 

real  estate  of  Simon  Pierce  Creagh^  the  plaintiff's  demand      O'Hara 

has  wholly  fcdled.  But  it  is  contended,  that  though  the  Sta^      Cbbagh. 

tute  can  be  set  up  as  against  the  demand  on  his  real  estate, 

yet  it  cannot  be  set  up  as  against  the  personal  estate ;  but 

the  Court,  on  a  fair  view  of  the  defendant's  answer,  is  of 

opinion  that  he  may  rely  on  it.     But  again,  it  is  said  that 

die  Statute  has  no  operation  as  regards  the  personal  estate. 

I  cannot  think  so.     It  would  be  indeed  singular  if  after, 

say  forty  years,  the  benefit  of  a  judgment  might  be  ob- 

tttned  against  personal  estate,  but  not  against  real  estate. 

It  IS  said  that  the  only  Statute  applicable  to  judgments  as 

against  personal  estate,  is  the  8th  Geo.  1st,  and  that  unless 

the  defendant  brings  the  case  within  that  Statute,  he  must 

M    Suppose,  however,  the  case  of  a  scire  facias  in  law 

by  the  plaintiff  against  the  executor  on  the  judgment,  and 

that  the  pleas  are  payment,  and  no  acknowledgment  in 

writing  within  the  words  of  the  recent  Statute.      If  the 

jdaindff's    construction  prevailed,  if  an  acknowledgment 

were  proved,  but  no  other  proceeding,  then  the  first  plea 

under  the  former  Statute  would  be  found  for  the  defendant, 

and  then  there  would  be  judgment  against  the  plaintiff  on 

the  whole  of  the  case,  although  there  was  no  payment,  but 

there  was  an  acknowledgment  in  writing.     In  one  case 

itgainst  the  personal  representative,  he  would  be  entitled  to 

a  judgment,  when  against  the  real  representative  he  would 

be  barred.     On  these  grounds,  I  am  of  opinion  that  the 

Statute  is  not  to  be   construed   as   restricted   to  actions 

against  real  estate,  but  as  affecting  charges  on  real  estate, 

whether  sought  to  be  enforced  against  either  the  real  or . 

personal  representatives(a).     But  even  if  this  were  not  so, 

(a)  See  accordingly  Shepperd  v.  Duke,  9  Sim.  567. 
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IB41.  we  would  adopt  the  analogy  of  the  old  Statute,  and  say, 
O'Haba  that  by  analogy  we  would  not  enforce  the  judgment  against 
Crsaqh.  personal  assets.  On  these  grounds,  as  against  the  real  and 
personal  representatives  of  Simon  Pierce  Creaghj  the  bill 
must  be  dismissed  with  costs.  The  argument  urged  for 
the  plaintiff,  that  entering  judgment  in  1826,  on  the  bond 
by  Dora  Creagh  would  be  a  *^  proceeding  "  on  the  original 
judgment,  carries  the  doctrine  further  than  any  of  the  cases 
cited.  In  all  the  former  cases  there  were  two  securities 
passed  at  the  same  time,  and  the  Court  certainly  have 
held,  that  a  proceeding  on  one  is  also  a  proceeding  on  the 
other.  Here  the  Court  is  asked  to  go  much  farther ;  there 
at  best  is  a  collateral  security  given  long  after  the  original 
one ;  and  the  Court  is  now  asked  to  say,  that  a  payment  on 
the  latter,  takes  the  case  out  of  the  Statute  of  Limitations, 
as  to  the  former.  The  case  does  not  call  for  a  decision  on 
this  point,  as  there  was  no  evidence  of  the  judgment  being 
collateral ;  but  if  it  did,  I,  for  one,  should  feel  little  difiB- 
culty  in  deciding  it  in  the  negative.  Therefore,  as  to  the 
real  and  personal  estate  of  Simon  Pierce  Creagh^  the  plain* 
tiff's  bill  must  be  dismissed  with  costs.  As  to  the  real  and 
personal  estate  of  Dora  Creagh,  there  is  little  difficulty, 
and  as  to  that  the  plaintiff  is  entitled  to  an  account. 

Richards,  B. — As  far  as  regards  the  assets  of  Sinum 
Pierce  Creagh,  the  £EU!ts  of  this  case  are  briefly  these : — 
There  was  a  judgment  obtained  against  him  in  1813  ;  and 
there  has  not  been  any  proof  of  payment  of  principal  or  in- 
terest on  that  judgment,  or  of  any  proceeding  on  it ;  there 
has  been  no  revival  of  it  from  1813  to  the  present  time ; 
there  has  been  no  payment  or  acknowledgment,  and  there- 
fore upon  these  short  grounds  I  do  not  see  why  the  bill 
should  not  be  dismissed  with  costs.     It  is  Said  that  a  bond 
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giTen  in  1816,  by  his  widow ;  but  that  bond  is  not  for  ^    ^^41. 
die  same  amount ;  there  is  no  evidence  which  the  Court 
can  recognize  to  show  that  this  bond  was  given  as  a  colla- 
tenl  security  for  the  demand  of  1813.  That  hct  not  being 
proved,  it  ia  unnecessary  to  say  what  would  be  the  effect 
of  a  bond  so  given  by  a  personal  representative,  or  of  a 
jiMlgment  upon  it.     If,  at  the  expiration  of  nineteen  years, 
fiNim  the  rendition  of  a  judgment,  a  bond  be  given  by 
mother  penon  for  the  same  debt,  and  in  some  years  after, 
judgment  were  ^entered  on  that  bond.  I  am  not  prepared  to 
mj  that  this  was  a  proceeding  under  the  8  Geo.  I,  on  foot 
d  Ae  fanner  judgment,  so  as  to  keep  that  judgment  alive. 
^Af  then     it  is  said  that  there  was  a  payment  on  foot  of 
tk  htter  judgment,  and  that  this  was  a  payment  on  foot 
of  the  former  judgment,  which  therefore  takes  the  case  out 
of  both  the  Statutesof  Limitations.  But  there  is  no  evidence 
of  tlus  foct ;  and  the  manner  in  which  it  is  sought  to  sup- 
port the  case,  is  one  which  the  Court  could  not  favour. 
Then  it  is  said  that  the  party,  in  his  answer,  has  relied  on 
the  3  and  4  Wm.  IV.  c.  27,  sec.  40,  and  not  on  the  former 
Statute  8  Geo.  I,  or  on  length  of  time,  and  that  he  cannot 
defend  himself  as  to  the  personalty  from  the  way  in  which 
ke  relies  on  that  Statute.    The  words  of  that  section  are, 
"  no  action,  or  suit,  or  other  proceeding  shall  be  brought 
"  to  recover  any  sum  of  money  secured  by  any  mortgage, 
"judgment,  or  lien,  or  otherwise  charged,  &c.,  but  withm 
"twenty  years  next  after  a  present  right  to  receive  the 
same,  shall  have  accrued  to  some  person  capable  of  giving 
"  a  discharge  for  or  release  of  the  same,  unless  in  the  mean- 
"  time  some  part  of  the  principal  money,  or  some  interest 
"  thereon,  shall  have  been  paid,  or  some  acknowledgment 
"  of  the  right  thereto  shall  have  been  given  in  writing, 
signed  by  the  person  by  whom  the  same  shall  be  paya- 


«  -! 


76 


CASES  IN  HILARY  TERM, 


1841.        "  ble,  or  his  agent,  to  the  person  entitled  thereto,  or  his 


0*Haba 

V, 

Cbeagh. 


(( 


agent 


>» 


Now,  I  think  it  is  diiEcult  to  cut  down  the  general  ope- 
ration of  these  words,  and  divide,  as  it  were,  the  effect  of  a 
judgment  or  security.  The  words  are  general — the  Act 
says,  "  no  action,  suit,  or  other  proceeding  shall  be 
"  brought  to  recover  any  judgment,"  &c.  The  legislature, 
when  the  Statute  of  Wm.  IV.  passed,  knew  perfectly  well 
the  former  state  of  the  law ;  and  it  cannot  be  supposed  that 
they  intended  to  make  such  a  distinction  as  is  now  con- 
tended for.  On  this  point  of  the  case  I  concur  with  the 
opinion  of  the  Lord  Chief  Baron,  and  think  on  every 
ground  that  this  bill  must  be  dismissed  with  costs,  as  to 
the  assets  of  Simon  Pierce  Creagh. 


1841. 

Equity 

Exchequer. 

Saturday, 

Jan.  16. 

When  counsel 
has  relied  upon 
only  some 
of  several 
grounds  of 
defence,  such 
selection  does 
not  amount  to 
a  waiver  of 
the  rest. 
Where  such 
had  been  the 
case,  and  an 
appeal  was 
made  to  the 
HouseofLords, 
a  petition  was 
allowed  for  a 
re>hearing  to 
amend  the 
notes  of  the 
decree,  with- 
out wiihdraw- 
ing  the  appeal. 


GALWEY  V.  BARRON. 

J.  HIS  bill  was  filed  for  the  specific  execution  of  a  contract 
for  the  sale  of  an  estate  in  the  county  of  Waterford,  The 
defendant,  in  his  answer,  relied  (amongst  other  grounds 
of  defence,)  upon  there  being  no  suiGcient  agreement  in 
writing  under  the  Statute  of  Frauds.  At  the  hearing  of 
the  cause,  Mr.  Warren^  the  leading  counsel  for  the  de- 
fendant, was  asked  by  Mr.  Pennefather^  who  stated  the 
plaintiff's  case,  whether  he  meant  to  rely  on  the  Statute  of 
Frauds,  and  he  had  replied  that  the  other  grounds  of  de- 
fence were  so  substantial  that  he  would  not  expressly  rely 
on  that,  at  the  same  time  that  he  did  not  waive  it.  Mr. 
Pennefather  accordingly  applied  himself  solely  to  the  other 
grounds  of  defence,  and  no  observations  on  the  point  arising 
under  the  Statute  of  Frauds  were  made  at  either  side.    The 
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Court  had  decided  the  case  in  favor  of  the  defendant,  on  ^    ^^^'    ^ 
the  ground  only  on  which  it  was  discussed.     The  decree     Galmtet 
was  obtained  on  the  14th  of  December,  1839,  and  in  the     Babbon. 
labsequent  sessions  the  plaintiff  had  appealed  to  the  House 
of  Lords.     An  application  has  been  made  to  Baron  Penne- 
fdher  that  the  Renter  might  be  directed  to  enter  upon  the 
notes  of  the  decree,  that  the  defendant  had  wiuved  the  de- 
fence of  the  Statutes  of  Frauds ;  upon  which  application  it 
was  determined  that  such  a  conversation  did  not  amount  to 
a  waiver.     This  motion  was  ordered  to  stand  over  until  the 
first  day  of  this  term.     An  application  was  now  made  by 
Mi.  Elaekbumej  Q.  C,  that  the  plaintiff  might  be  at  liberty 
to  entm  on  the  notes  of  the  decree,  the  reading  of  certain 
documents. 

Mr.  Blachbume — Mr.  Warren  waived  the  question  of  the 
Statute  of  Frauds,  and  no  remarks  having  been  made  on 
that  point,  the  Court  decided  the  case  upon  other  groimds. 
In  consequence  of  an  intimation  that  the  Statute  of  Frauds 
would  be  relied  on  in  the  House  of  Lords,  we  applied  to 
the  Court  for  leave  to  insert  in  the  notes  of  the  decree,  that 
the  defendant  had  waived  the  defence  of  the  Statute  of 
Frauds.    Baron  Pennefather  refused  us  permission  to  amend 
the  decree ;  consequently,  unless  this  motion  be  granted, 
we  shall  be  obliged  to  meet  in  the  House  of  Lords  a  case 
not  made  here.     It  is  necessary  to  make  this  application 
now,  as  our  case  must  be  printed  before  the  sitting  of  the 
House.     [Richards,  B. — You  should  have  required  the 
Register  to  take  down  your  objection  that  they  had  waived 
the  defence  of  the  Statute.     You  now  seek  to  enter  evi- 
<lence  on  the   decree  which  never  has  been   before  the 
Court.] 
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^^^'  ^  Mr.  fForrwi,  Q.  C. — I  did  not  waive  the  defence  of  ^be 
Statute  of  Frauds;  I  said  that  I  considered  the  other 
grounds  of  defence  so  clear  that  I  did  not  mean  to  rely  on 
the  Statute;  on  that  occasion  the  Court  pronounced  its 
judgment,  and  they  might  have  entered  what  notes  of  the 
decree  and  what  evidence  they  thought  fit.  The  present 
motion  ought  to  have  been  made  early  last  term ;  the  time 
has  now  elapsed ;  the  notice  of  this  motion  was  served  so 
late  as  the  25th  of  November,  1840. 

Mr.  Bkzckbume. — The  Court  has  now  to  decide  the  dif- 
ference between  the  terms  in  which  of  defence  was  waived 
and  not  made.  Can  the  Court  decide  the  motion  on  sudh 
a  flimsy  distinction?  We  did  not  care  whether  the  defence 
were  wdved  or  abandoned.  Can  a  man  be  allowed  to  avail 
himself  at  the  bar  of  the  House  of  Lords  of  a  defence  which 
was  suppressed  at  the  hearing?  The  defence  was  with- 
drawn ;  and  it  is  a  gross  fraud  to  attempt  to  make  a  de 
fence  in  an  appeal  of  the  House  of  Lords,  which  the 
absence  of  documents  alone  allows  him  to  make ;  which 
absence  was  caused  by  the  defendant  having  formerly  wiA«> 
drawn  the  defence  firom  the  Court.     The  documents  are  all 

9 

proved  in  the  cause,  and  the  first  principles  of  justice 
require  the  amendment  of  the  decree  sought  by  the  motion, 
especially  when  it  is  opposed  by  the  defendant,  or  the  tech- 
nical distinction  between  a  waiver  and  an  abandonment. 

Richards,  B. — The  Court(a)  thinks  that  a  party  should 
not  be  shut  out  from  bringing  his  case  fully  and  ftirly 
before  the  House  of  Lords.  At  the  same  time  we  must 
have  regard  to  the  practice  of  the  Court ;  and  it  is  not  ao- 

(a)  Foster,  B.,  and  Richards,  B. 
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cording  to  precedent  to  allow  a  party  to  have  evidence        1841. 
entered  as  read  at  any  length  of  time  after  the  decree  was 
made  which  had  never  been  opened  or  stated  at  the  hearing. 
It  behoves  the  party  obtaining  a  decree  to  have  it  properly 
entered.     This  decree  was  of  the  14th  of  November,  1838, 
and  die  appeal  was  brought  in  the  subsequent  sessions.     It 
is  said  that  the  evidence  now  sought  to  be  inserted,  as  read, 
was  not  relied  on  at  the  hearing,  because  there  had  been  a 
waiver  of  the  Statute  of  Frauds.    But  the  first  application 
to  amend  the  decree  has  been  refused,  and  the  consequence 
is,  that  the  order  made  upon  it  decides,  that  the  defence 
was  not  expressly  waived.     I  can  understand  counsel  rely- 
iDi;  cxpiessly  on  one  ground  of  defence  to  say,  there  are 
odiergnmnds  of  defence  spread  on  the  pleadings  of  which 
I  an  avail  myself,  though  I  consider  this  sufficient ;  so  that 
h  does  not  follow  that  this  defence  had  been  absolutely 
given  over.     But  it  is  an  unreasonable  thing  thi^t  a  party 
at  any  distance  of  time  should  call  upon  the  other  side  to 
permit  the  insertion  of  evidence  not  spread  upon  the  notes. 
Were  a  party  shut  out  altogether,  we  might  struggle  that 
this  might  be  done ;  but  I  would  suggest  to  the  other  side 
the  propriety  of  consenting  to  what  we  cannot  do  on  this 
nnnmary  application.    But  as  the  object  of  the  motion  can 
be  obtained  circuitously,  by  withdrawing  their  appeal  and 
baying  the  cause  re-heard,  for  the  purpose  of  having  those 
documents  inserted,   I  would  suggest  that  those  parties 
should  agree  to  have  the  documents  inserted  on  the  notes 
rfthe  decree.     We  will  grant  liberty  to  present  a  petition 
to  have  the  cause  re-heard,  for  the  purpose  of  having  these 
JitQoh  entered ;  but  it  is  better,  as  it  may  cause  unnecessary 
c^^pense,  that  we  should  not  impose  on  the  plaintiff  the 
tcnns  of  withdrawing  his  appeal. 


80  CASES  IN  HILARY  TERM, 


1841. 
Exchequer 

"ar^r  MORAN  v.  ARMSTRONG. 

Jan.  18. 

•^hte^t  ^B  •*■  ^^^  ^^  ^^  action  of  assumpsit  on  a  promissory  note  ;  the 
and  other  ere-  declaration  contained  counts  on  the  defendant's  acceptance. 

ditors,  and 

offered  a  com-  for  goods  sold,  &c.  the  common  money  coimts,  and  on  an 

position  to  be 

paid  **  by  cash  account  Stated.     Plea,   the  general  issue.     The  plaintiff 

or  g^d  in- 
dorsements,"   proved  the  defendant's  acceptance  for  £24  1 15.  6d.y  and  the 

assented,  and  delivery  of  the  goods  to  the  amoimt  of  £9  55.  Ad.,  and  so 
forpart*o™Se  ^^  ^  ^^  evidence  went,  the  plaintiff  would  be  entitled  to 
^d^h^fw  *  verdict  for  about  £34.  It  appeared,  however,  on  the 
the  balance      cross-examination  of  the  plaintiff's  witnesses,  that  in  die 

were  tendered  *^ 

and  refused ;    month  of  March,  1840,  Andrew  Moran^  one  of  the  plaintiff's, 

B.  then  brmgs 

indeb.  ass.,      with  the  Other  creditors  of  the  defendant,  had  agreed  to 

without  any 

special  count,  take  a  composition  on  their  demands,  of  6s.  8J.   in  the 

for  the  whole 

debt.    Held,  pound,  to  be  paid  by  one  J,  Duff,  as  trustee  for  the  cre- 

that  B.  cannot  i«^  i  1  1  •    1  ^  t..  1  1 

(on  proof  of    cutors,  by  cash,  or  good  indorsements.     It  was  also  proved 

tion)  r™^Yer    ^^^  ^  ^"  CBsh,  and  an  indorsement  for  the  residue  were 

H  on  ThJ^i^^t  <^e»^e^*c<^»  an<l  rejected  by  the  plaintiffs ;  but  it  was  objected 

steted*^^**""*  that  the  plaintiffs  were  not  bound  by  that  composition* 

Two  questions  were  left  to  the  jury :  namely,  the  fact  of 

the  plaintiff's  agreement  to  the  composition,  and  the  tender ; 

the  jury  found  against  the  plaintiffs  on  both  points,  and  the 

Judge  directed  a  verdict  for  the  defendant,  with  liberty  to 

the  plaintiff  to  apply  for  a  verdict  to  the  amoimt  of  the  com* 

position.    Keatinge,  Q.  C.  now  moved  accordingly  that  a 

verdict  for  the  plaintiffs  might  be  entered  for  the  sum  of 

£11  9*.  Id. 


The  only  question  now  is,  whether  there  being  no  special 
count  on  the  agreement,  the  amount  of  the  composition  can 
be  recovered  on  the  money  counts,  or  on  the  account  stated* 


FOURTH  VICTORIA.  81 

The  plai^lifis  have  a  right  to  recover  the  smaller  sum ;  and       1841> 

the  only  coarse  for  the  defendant  to  have  followed,  was,  to      Moban 

bring  that  money  into  Court.     The  witness  for  the  plain-  Abmstbono. 

tifis,  John  Duff^  had  promised  the  plaintiff  A,  Moran^  to 

give  him  a  good  indorsement,  which  he  was  likely  to  get 

far  the  amount  of  the  composition.     This  composition  was 

an  agreement  to  pay  65.  %d,  in  the  pound.     If  no  tender  of 

aa  mdorsement  was  madci  we  should  be  entitled  to  recover 

tie  whole  amount ;  now  here  the  agreement  has  not  been 

perfomied.     It  is  sworn  that  2>if/f  tendered  to  the  pldn  tiffs 

la  mdorsement  for  £8,  and  proposed  paying  the  balance  of 

tke  composition  in  cash ;  but  that  is  not  a  compliance  with 

the  agieement.     We  were  entitled  to  a  good  indorsement 

far  £11,  and  the  defendant  should  show  that  such  was 

taulered.     ([Foster,  B. — Surely  cash  is  as  good  as  the 

belt  indorsement,  and  is  not  the  offer  and  cash  equivalent 

to  the  indorsement  you  claim  to  be  entitled  to  ?]     The 

quesdon  reserved  is,  are  we  entitled  to  a  verdict  for  the 

amount  of  the  composition.    The  agreement  was  not  to 

give  a  sum  in  cash,  but  an  indorsement,  and  that  agreement 

vould  not  bind  the  plaintiff  without  an  indorsement.     The 

plaintiff  seeks  to  get  substantially  a  verdict  for  the  amount 

of  the  composition,  and  is  obliged  to  make  this  objection, 

because  he  can  only  get  that  amount  by  a  verdict  being 

entered  for  him.     Even  if  the  defendant  had  tendered  cash 

for  the  whole,  the  plaintiff  would  nevertheless  be  entitled 

to  recover ;  and  if  the  defendant  intended  to  take  advantage 

of  such  an  agreement,  he  should  have  lodged  the  sum  in 

Court,  or  pleaded  a  tender ;  Heathcote  v.  Crookshank8{a). 

In  that  case  the  facts  were  pleaded,  and  also  a  tender  of  the 

amount  of  composition ;  but  the  plea  was  held  bad,  because 

the  facts  of  the  case  did  not  show  a  binding  final  composi- 

(a)  2  T.  B.  24. 

a 
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1841.        tioji.     When  a  tender  is  pleaded  the  money  should  be  paid 

MoBAN      into  Court ;  Reay  v.  White{a) ;  the  question  was^  whether 

Abmst&ono.  the  composition  bills  were  tendered,  and  the  Court  ordered 

the  verdict  to  be  reduced  to  the  amount  of  composition,  and 

that  we  can  on  these  counts  recover  at  least  the  sum  duo 

on  the  composition,  is  evident  firom  Cooper  v.  PhiUips(by 

M^Donaghj  for  the  defendant. — Tins  is  the  seocmd 
attempt  of  these  plaintiffs,'  to  perpetrate  a  gross  injustice* 
They  first  try  the  experiment  of  a  trial  by  jury ;  upon  that 
trial  it  appeared  that  the  plaintiffs  claimed  to  recover  two 
sums,  one  of  £24  1 15.  6  J.,  the  amount  of  the  bill,  and  the 
other  of  £9  55.  4 J.,  the  value  of  the  goods  sold ;  amount^ 
ing  altogether  to  £33  16^.  10{/. ;  and  in  that  entire  daim 
they  persisted  throughout.  The  defence  appeared  on  the 
cross-examination  of  Mr.  Duff^  one  of  the  plaintiff's  wit- 
nesses. That  gentleman  was  selected  by  the  creditors  of 
the  defendant,  assembled  at  a  meeting  in  December,  1839i 
as  their  trustee,  to  pay  out  of  the  assets  of  the  defendant,  a 
composition  of  65.  M.  in  the  pound,  and  the  assets  were 
placed  under  his  controul ;  a  good  indorsement  was  to  be 
given  for  the  amount.  At  this  meeting  the  plaintiffs  were 
not  present ;  therefore  Z)z£^  called  on  them,  and  was  re£»red 
to  one  of  the  partners,  to  whom  he  mentioned  the  agree- 
ment of  the  creditors,  and  on  that  occasion  the  plaintiff 
agreed  to  accept  the  same  composition  as  the  rest.  Within 
a  reasonable  time  afterwards,  the  composition  was  ten- 
dered by  a  bill  for  £8,  and  £3  9^.  7d.  in  cash.  This 
offer  was  refused  on  the  ground  of  the  plaintiffs  not  having 
previously  agreed  to  a  composition,  and  then  they  say,  that 
being  proved  out  of  Court  on  the  declared  agreement,  they 

(a)  1  Cr.  &  Mee.  748.  (6)  5  Tyr,  166,  3  D.  P.  C.  196.  S.C 
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are  entitled  to  substitute  another.     The  question  is,  was  ^  1B41. 
tins  such  an  account  stated  between  the  plaintiffs  and  the      Moran 
defisndant  as,   under  all  the  circumstances,  entitles  the  A&iuTRONa. 
phintiflh,  as  of  right  to  a  verdict  for  the  amount  of  the 
compositioin.     To  this  motion  there  are  several  objections : 
iisft,  it  would  be  unjust ;  the  plaintiffs  denied  the  contract 
far  a  composition,  and  with  that  denial  they  go  to  the  jury ; 
dxy  should  not  now  be  allowed  to  insist  upon  it.    Secondly^ 
die  contract  was  for  an  indorsement,  and  the  party  who 
■■de  that  agreraient  was  agent  for  the  creditors.   But  they 
£d  not  show  that  the  time  for  payment  had  arrived,  and 
ikcnfafe  they  have  no  present  right  to  a  verdict  in  money 
i^Qii  tt  account  stated;  Crartley  v.  Hillary  {a).     Hurdly, 
t^rht«e  not  furnished  a  bill  of  particulars,  as  they  should 
hiR  done,  ta  entitle  them  to  rely  on  an  account  stated 
%is  V.  NichoUsib) ;   Yeo's  Rules  No.  2,  p.   99.     The 
pUirtiff  cannot  support  his  claim  to  the  former  debt,  where 
tl»e  has  been  a  composition,  Bradley  v.  Gregory{c).  That 
c»e  was  similar  to  the  present,  and  Lord  EUenborough  non- 
nited  the  plainti£b,  and  held  the  action  could  not  be  main- 
tuned*    This  is  a  total  bar  to  the  plaintiff's  claim ;  accord 
a  no  bar  without  satisfaction ;  but  a  party  cannot  say  so  to 
vhom  a  satisfaction  has  been  tendered,  as  was  the  case 
hoe,  according  to  the  terms  of  the  accord.     In  Butler  v. 
Bkodes{d)f  L<Mrd  Kenyan  directed  a  verdict  for  the  defendant, 
becMise  he  had  parted  with  his  property  in  consequence  of 
an  act  of  the  plaintiff,  and  the  rest  of  the  creditors  had  ex- 
ecuted the  composition  deed.     In  this  case  also  this  de- 
fendant did  so ;  and  it  is  stronger,  for  it  was  the  trustee  for 
the  creditors  who  entered  into  this  agreement,  not  the 


(a)  12  M.  and  S.  120.  (&)  3  Jurist.  141. 

(0  2  Camp.  383.  (</)  1  Esp.  236. 
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1841.  defendant  himself.  So  in  Boothbury  v.  Soden{a)^  L<Nrd 
MoBAM  EUenborauffh  non-suited  the  plaintiff,  saying,  that  his  re- 
Abkstbono.  medy  was  suspended  by  an  agreement  for  a  composition. 
In  the  case  of  Heathcote  v.  CraokshankSj  cited  on  the 
other  side,  there  was  no  giving  up  of  the  assets,  and  no 
trustee  appointed.  They  rely  on  Cooper  v.  Phillips  ;  but 
there  no  fund  was  provided  for  payment  of  the  composition ; 
there  was  no  handing  over  of  the  assets  of  the  defendant ; 
and  it  appeared  affirmatively  that  default  was  made  in  pay- 
ment of  the  composition.  [Bradt,  C.  B. — There  also 
the  composition  was  payable  by  the  defendant  himself.] 
Here  the  defendant  had  no  cash,  nor  did  he  settle  an  ac- 
count ;  it  was  the  trustee  of  the  creditors  who  made  the 
agreement.  Satisfieu^on,  or  a  tender  is  sufficient  to  defeat 
such  actions  as  the  present ;  Wood  v.  Cheeseman{b).  Reag 
V.  White  is  distinguishable  from  the  present  case,  for  the 
property  was  not  handed  over  to  a  trustee.  .The  cases 
show  that  when  there  is  a  composition  and  a  fund  whereout 
the  creditors  are  to  be  paid,  they  cannot  recover  from  the 
original  debtor  on  an  account  stated.  This  was  an  express 
contract  with  Duff  the  trustee,  and  he  would  be  liable  to 
the  plaintiff,  even  without  a  note  in  writing,  as  for  money 
had  and  received,  Robson  v.  Arundel(c).  An  agreement  to 
give  a  good  indorsement  is  not  an  account  stated  and 
settied  in  pr(Bsenti.  The  proper  way  in  Ireland  for  giving 
an  accord  and  satisfaction  in  evidence  is  under  the  general 
issue. 

Breretorif  in  reply. — The  abstract  justice  of  this  case  lies 
with  the  plaintiff,  a  trader  who  sold  and  delivered  his 
goods.     All  the  cases  cited  by  Mr.  M^Donagh^  show  that  a 

(a)  3  Camp.  175.  (6)  12  B.  and  Ad.  328. 

(c)  1  St.  Rep.  372. 
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composition  is  in  the  nature  of  an  accord  and  satisfaction  to  ^     ^^^'    ^ 
Ae  whole  demand ;  as  to  the  whole  demand  there  has  been      Moban 
a  change  of  liability,  but  there  is  a  new  denumd  on  the  Abmstbono. 
composition  which  we  can  recover  on  an  account  stated 
Bay  y.  White  is  a  direct  authority  on  our  side,  and  shows 
duU  a  tender  in  cash  is  of  no  avail  without  a  subsequent 
lodgment  in  Court.     They  should  have  lodged  the  cash 
m  Court,  and  pleaded  payment  as  to  part,  and  a  tender 
m  to  the  rest.     Cooper  v.  Phillips  would  establish  this 
pobt,  that  when  die  composition  is  payable  by  the  de- 
fendant himself,  it  may  be  recovered  in  this  form  of  action. 
[Bbadt,  C.  B. — The  tender  here  is  relied  on  as  a  per- 
bnanoe  of  the  conditions  of  the  substituted  agreement  to 
bepcffermed  by  the  trustee.      Richards,  B. — The  ten- 
der here  is  relied  on  as  the  consummation  of  the  substituted 
i|[reement.]     Duff  was  here  a  mere  agent,  and  it  cannot 
be  contended  that  an  action  for  the  amount  of  the  com- 
position would  lie  against  him. 

Bradt,  C.  B. — In  this  case  the  Court  is  of  opinion 
the  verdict  must  stand.     That  verdict  depends  upon  the 
fiusts  found  by  the  jury,  that  there  was  a  valid  compo- 
sition agreed  to  by  the  plaintiff  and  defendant ;  and  that 
as  to  the  original  demand  there  was  no  cause  of  action. 
It  is,   however,  contended,  that  upon  the  count   on  an 
account  stated  the  plaintiff  has   a   right   to  recover   the 
sum  secured  by  this  composition.     It  was  opened  by  the 
counsel  at  the  trial,  that  he  was  so  entitled ;  but  all  through 
tlie  tnal  it  was  insisted  that  he  should  recover  his  whole 
demand  until  the  verdict  was  about  to  be  given,  and  then 
^^  tamed  round  and  claimed  the  composition.      It  ap- 
peared to  me  unjust  that  he  should  thus  take  chance  of 
a  verdict  for  his  whole  demand ;   and  when   defeated  in 
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1B41.  that,  should  then  elect  to  say,  I  will  take  a  verdict  for 
UoRAM  the  amount  of  the  composition.  If  this  case  were  simi- 
ARMtTB4)ifo.  lar  to  Cooper  v.  Phillips^  where  it  appeared  there  was  an 
agreement  between  the  plaintiff  and  defendant,  unques- 
tionably that  case  would  decide  that  a  plea  of  a  compo- 
sition was  no  answer  to  the  whole  demand.  But  here 
the  agreement  is  not  for  a  composition  in  money,  but  for 
a  new  security,  by  the  delivery  of  an  indorsement  of  a  note, 
and  there  was  found  by  the  jury  a  substituted  agreement, 
a  new  contract  (as  in  Good  v.  Cheeseman^)  capable  of  bdsg 
enforced  against  the  parties  to  it.  It  appeared  there  was  a 
tender  of  £3,  and  unquestionably  if  that  were  a  question 
whether  a  tender  would  do  without  lodging  the  amount  in 
Court,  we  should  decide  it  would  not.  Here  it  is  urged 
the  tender  of  the  £3  amounts  to  an  account  stated.  I 
do  not  think  it  does,  for  it  would  in  effect  come  to 
this,  that  where  there  was  a  composition  entered  into  to 
be  paid  partly  by  notes,  partly  by  cash,  tender  of  part  in 
cash,  although  absolutely  refused,  is  an  account  stated. 
I  can  find  no  authority  which  goes  to  this  extent;  on 
the  contrary,  an  offer  refused  is  not  evidence  of  an  account 
stated,  unless  that  offer  be  accompanied  with  an  acknow- 
ledgment of  a  debt.  I  do  not  think  therefore  Uiat  the 
verdict  should  be  disturbed. 

Foster,  B.  concurred  fully  in  the  views  taken  by  the 
Lord  Chief  Baron. 

Richards,  B. — The  facts  of  this  case  appear  from  the 
certificate  of  counsel,  and  the  notes  of  the  Judge  to  be,  that 
the  defendant  was  originally  liable  to  pay  the  plaintiff  a 
certain  sum,  but  having  become  embarrassed  in  his  circum- 
stances,  his  creditors,   among   whom    was    the    present 
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plaintiff,  agreed  to  accept  a  composition.     By  that  agree-        1841. 

ment  the  defendant  was  to  place  his  property  in  the  hands      Mobam 

of  Mr.  Diiff'y  and  the  plaintiff  was  not  to  get  cash,  but  an  AaiuTEONo. 

indorsement,  in  satisfiu;tion  of  his  demand.   He  was  offered 

IB  indmsement  for  a  portion  of  his  demand,  and  cash  for 

the  halance,  but  he  rejected  the  offer,  not  objecting  that  he 

was  not  offered  an  indorsement  for  the  whole,  but  insisting 

tint  there  was  no  effectual  composition  at  all  to  bind  him. 

After  that  refusal  he  brings  his  action.    The  two  questions 

left  to  the  jury  were  found  in  fttvour  of  the  defendant,  and 

dttir  mdict  established  that  the  plaintiff  was  boimd  by  the 

conpoation,  and  that  it  had  been  endeavoured  to  perform 

ike  agiieement.     There  are  therefore  two  questions  here : 

die  fiatisy  whether  the  offer  of  £3  is  evidence  of  an  account 

Med.    I  do  not  think  it  is.     The  next  is,  whether  the 

plmtiff  h  entitled  to  come  into  a  court  of  law,  and  recover 

tUsdemand  in  indebitatus  assumpsit.  There  was  a  contract  to 

pay  in  a  sufficient  manner,  and  it  was  by  the  plaintiff's  own 

defiuilt  that  his  demand  was  not  satisfied,  for  the  defendant 

perfumed  all  that  was  required  to  be  effected  by  him.  The 

Terdict  therefore  must  stand.     As,  however,  the  plaintiff  is 

certainly  entitled  to  £11  odd,  and  this  offer  was  made  by 

the  defendant's  counsel;  it  is  only  fidr  that   that   sum 

should  be  deducted  from  the  taxed  costs  payable  to  the  de- 

feDdant(a). 

(a)  See  Hely  v.  Hicks*    3  Ir.  Law.  Rep.  92. 
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1840. 

ExOTi^us.  MASSY.  t».  GUBBINS. 

OF  Plkas. 
January  19. 

W^re  A  had  Xrbspass  Oil  the  case  for  disturbance  of  a  right  of  oom- 
i^^^  ^Ah^  ^^^  ^^  turbary,  and  also  of  a  right  of  common  of  pasture. 

of  GfEsdeTisee 
in  fee,  and  on 

disputes  arU-  The  declaration  contained  seven  counts,  the  first  five 
the  will  by  of  which  were  for  the  disturbance  of  a  common  of  pasture, 
claimed,  con-  and  the  sixth  and  seventh,  for  the  disturbance  of  a  common 
IS5t'5't^>f  ^'^^^^     Th^  ^^  ^^  ^™*»  "^^^  "^  ^  following 

and  took  back  fonn  :_ 
a  lease  for 

lires  renewa- 
ble for  erer, 

of  the  house        <<  And  whereas  also  the  plaintiff,  before,  and  at  the  time 

and  demesne 

of  6,  together  ^*  of  the  committing  of  the  grievances  hereinafter  next 
"X:^'  "  mentioned,  was,  and  from  thence  hitherto  hath  been,  and 
bog^^G.  <«  in  ^^  ^^  ^^  lawfully  possessed  of  a  certain  messuage,  with  the 
Md  beneadd  "  appurtenances,  to  wit,  at  Gristariy  in  the  county  afore- 
SiT^d  d"  "  ®^^'  ^^  ^®»  *®  ^^  plaintiff,  during  all  the  time  last 
mised  premises  «  aforesaid,  of  riffht  oufi:ht  to  have  had,  and  still  of  riirht 

had  lately  been  »  &  *^  '     ^  -© 

enjoyed"  by     «  ought  to  have  a  common  of  turbary,  in  and  upon  a 

him.     Seldf 

such  grant  did  <^  certain  bog,  called  the  bog  of  Griston,  in  the  comity  afore-> 

not  authorize 

any  right  *^  Said,  and  to  take,  dig,  and  cut  turf  and  peat,  in  and 
for  sa^.^  *^  upon  the  sdd  bog  for  necessary  fuel  to  be  consumed, 
^^  burned,  and  spent  in,  and  upon  his  sdd  messuage,  with 
<^  the  appurtenances,  every  year,  and  at  all  times  of  the 
<^  year,  as  occasion  required ;  yet  the  said  defendant,  well 
^^  knowing  the  premises  last  aforesaid,  but  contriving  to 
*^  injure  the  said  plaintiff  in  this  behalf,  whilst  he  was  so 
^'  possessed  of  the  said  messuage,  to  wit,  on  the  same  day 
^^  and  year  last  aforesaid,  and  on  divers  days  and  times 
*'  between  that  day  and  the  day  of  exhibiting  this  bill, 
^^  wrongfully  and  unjustly,  hindered  and   prevented  the 
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^'  said  plaintiff  firom  entering  upon  the  said  bog,  to  take,  1S40. 
"  dig,  and  cut  turf  thereon  for  necessary  fuel,  to  be  con- 
<<  somed,  burnt  and  spent  in  and  upon  his  said  messuage, 
'*  with  the  appurtenances,  and  then  and  there  obstructed 
*'and  disturbed  the  plaintiff  in  the  use  and  enjoyment 
<<  of  hb  said  conmion  of  turbary  there ;  so  that  the  said 
''plaintiff,  on  the  several  days,  and  times,  and  during 
"  all  the  said  time  last  aforesaid,  could  not  have,  or  enjoy 
^  the  same,  in  as  large,  ample,  and  beneficial  a  manner 
^as  he  otherwise  might  and  would  have  enjoyed  the 
''nme,   to  wit,    at  Grittan   aforesaid^    in    the    county 

^  And  whereas  the  plaintiff,  before  and  at  the  time  of 

«tbe   committing    of  the    g^evances    hereinafter    next 

^  mentioned,  and  firom  thence  hitherto,  of  right  ought  to 

^  have  had,  and  still  of  right  ought  to  have  common  of 

^  turbary  in  and  upon  a  certain  bog  in  the  county  aforesaid, 

*^  called  the  bog  of  Griston,  and  to  cut,  dig,  and  take  peat 

''  or  turf  in,  and  upon,  and  from  the  said  bog,  as  he  should 

''  think  fit,  for  his  own  use  and  for  sale,  to  wit,  at  Gristan 

^  aforesaid,  in  the  county  aforesaid,  yet  the  defendant  well 

''knowing  the  premises  last  aforesaid,  but  contriving  to 

"  injure  the  said  plaintiff  in  this  behalf,  to  wit,  on  the  day 

''and  year  last  aforesaid,  and  on  divers  days  and  times 

''between  that  day  and  the  day  of  exhibiting  this  bill, 

"wrongfully  and  unjustly  entered  upon  the  said   bog, 

"and  then  and  there  hindered  and  prevented   the  said 

"  plaintiff  from  taking,  digging,  and  cutting  turf  on  the 

"  said  bog  for  his  own  use  and  for  sale ;  and  also  then  and 

"  there  kept  out  and  excluded  the  said  plaintiff  from  the 

"  said  bog,  and  then  and  there  obstructed  and  disturbed 

"  the  said  plaintiff  in  the  use  and  enjoyment  of  his  said 


cc 
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10^  "  last-mentioned  right  of  turbary,  by  reason  whereof  the 
said  plaintiff  not  only  lost  and  was  deprived  of  large 
gains  and  profits  which  otherwise  would    have  made 

'^  firom  said  turf  and  fuel,  by  sale  and  consumption  thereof 
to  wit,  at  Gristan  aforesaid,  in  the  county  aforesaid,  to 
die  damage  of  the  said  plaintiff  of  £1,000,  whereby  he 

<'  is  the  less  able,"  &c. 

To  this  declaration,  the  defendant  pleaded,  first,  the 
general  issue;  secondly,  the  statute  of  limitations;  and 
thirdly,  tiiat  the  loens  in  quo  was  the  close  of  the  defendant. 
The  plaintiff  by  his  replication  joined  issue  on  the  first 
plea,  traversed  the  second  plea,  and  demurred  generally  to 
the  third  plea*  The  defendant,  by  his  rejoinder,  joined 
issue  on  the  second  plea,  and  joined  in  demurrer  to  the 
third  plea* 

At  the  trial  at  the  county  of  Limerick  Assizes,  in  the 
Summer  of  1839,  before  Mr.  Serjeant  Greene,  it  appeared, 
that  Charles  Massy y  the  grand£Either  of  the  plaintiff,  on  the 
28tii  December,  1795,  madea  will,  devising  all  his  reel  and 
personal  estate,  of  what  nature  and  kind  soever,  to  George 
Massy  and  Nathaniel  William  Massy ^  and  their  heirs  for 
ever.  On  the  1st  June,  1807,  he  made  another  will, 
revoking  tiie  above,  and  devised  and  bequeathed  to  his 
son  Frtderidt  Massy,  the  fieither  of  the  plaintiff,  and  his 
heirs  and  assigns,  all  his  estate,  real  and  personal,  subject 
to  certain  charges.  Soon  after  the  execution  of  the  wiU 
of  1807,  Charles  Massy  died.  Litigation  having  arisen 
about  these  wills,  a  compromise  was  entered  into  between 
Nathaniel  Jf^Uiam  Massy  and  Frederick  Massy^  by  an 
agreement,  dated  17th  October,  1802,  by  which  it  was 
agreed,  that  Frederick  Mtissy  should  release  his  claims 
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imder  the  will  of  1807,  md  ibst  Nathamd  mUiam  Moiw  ^     ^^' 
dMNild  demise  the    house   and  demesne  of   Gristan   to      ^^^^^ 

V, 

Brwderidk  Mtusg^  iar  lires  renewable  for  ever,  at  two     Owsas, 
gomeas  an  acre,  and  should  secure  the  said  Frederick 
MttMtg  an  annuity  of  £100  a  year,  to  be  issuing  out  of  the 
mA  lands,  during  his  life,  in  pursuance  of  which,  by  an  in- 
tetare  of  the   5th  of  Sept.  1803,  made  between  the  said 
Fnieridi  Masstf  and  Nedhaniel  WiOiam  Massy y  Frederick 
Masif  ^rdeasei  to NaAaniel  WiniamMassydSlihe  said  lands, 
me  as  to  the  lease  of  die  house  and  demesne  of  Gristan^ 
dieamimty  of  £100,  and  another  annuity  of  £50,  charge- 
lUe  thereon.      On  the  same  day,  a  lease  was  made  be- 
tweoi  the  same  parties,  whereby  NaAaniel  William  Massy 
'^gfinted,  bargained,  sold,  released,  and  confirmed  unto  the 
**miRtderick  Massy^  his  heirs  and  assigns,  All  tibat  and 
"  those,  the  house,  offices,  gardens,  orchards,  and  demesne 
"of  Grisiamj  contaioing  67  acres,"  bounded  as  therein 
deicribed,  *' together  with  liberty  of  the  commcmageof  the 
"  bogof  Grtsftm,  in  as  large  and  ample  a  manner,  as  the  said 
*'  demised  premises  had  been  lately  occupied  by  the  said 
"  Frederick  Massy,  to  hold  the  said  demised  premises  during 
*'  the  term  of  three  lives  (with  a  covenant  for  perpetual 
"  renewal),  yielding  and  paying,  &c.  for  each  and  every 
"  acre  in  the  said  demised  premises,  except  the  bog,  the 
'*  yearly  rent  of  £2  5s.  6d.  sterling  per  acre."      It  ap- 
peared also,  that  at  the  time  of  the  execution  of  this  lease, 
^  for  about  three  years  previously,  Frederick  Massy  had 
been  in  possession  of  the  said  lands  and  commonage,  and 
W  exercised    rights  of   ownership  there    without    any 
i&olestation.     In  February,  1819,  the  interest  of  Nathaniel 
^iUiam  Massy  in  the  said  lands  was  sold,  under  a  decree 
<^f  the  Court  of  Chancery,  to  the  defendant  Gubbins,     In 
^  year  1820  GiMins  took  possession  of  the  lands  so  pur- 
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^Q^'  ^  chased,  and  of  the  bog.  In  February,  1836,  Frederick  Massy 
died,  leaving  the  plaintiff,  his  only  son  i(nd  heir-at-law. 
GttNnns  had  prevented  Massy j  the  present  plaintiff,  from 
catting  turf  for  sale,  for  which  injury  the  action  was 
brought.  The  demised  bog  was  proved  to  be  worth  £300 
a  year.  The  jury  found  a  verdict  for  the  plaintiff  in  £5 
damages  for  the  disturbance  of  the  right  of  turbary,  on 
the  assumption,  that  an  unlimitted  right  of  turbary  passed 
by  the  lease ;  the  learned  judge  having  reserved  leave  to 
move  to  have  a  nonsuit  or  verdict  entered  for  the  de- 
fendant, if  (among  other  grounds)  the  court  should  be  of 
(pinion,  that  no  such  unlimited  right  passed  by  the  lease. 
Coapery  Q.  C,  now  moved  accordingly. 

Cottinsj  Q.  C,  contended,  that  he,  being  in  possession 
of  the  verdict,  had  a  right  to  commence ;  this  was  resisted 
by  Cooper.     [Foster,  B. — As  long  as  I  have  been  a 
member  of  the  Court,  it  has  studiously  abstained  fit>m 
pronouncing  any  rule  on  this  subject.    Brady,  C.  B. — 
The  good  sense  of  the  thing  is,  that  the  party  objecting 
to  the  verdict  should  commence.]      Cooper — The  claim 
stated  in  the  seventh  count  is,  in  effect,  a  claim  of  un- 
limited common  of  turbary  in  gross  in  the  bog  of  Gristan* 
Common  is  of  four  kinds,  appendant,  appurtenant,  be- 
cause of  vicinage,   and  in  gross.     Common  in  gross  is 
annexed  to  a  man's  person ;  I  have  found  no  claim  of  com- 
mon in  gross  for  turbary,  as  it  is  a  contradiction  in  terms ; 
since  turbary  is  turf  to  be  used  on  a  messuage,  and 
common  in  gross,  must  be  claimed  by  deed  or  by  {Pre- 
scription, and  has  no  relation  to  land.    To  support  that 
right,  they  produced  a  lease  of  1803,  by  which  Nathaniel 
William  Massy  demised  the  premises    in  question  (then 
setting  out  the  bounds),   ^^  together  with  liberty  of  the 
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<<  commonage  of  the  bog  of  Griitan^  in  as  large  and  ample       1640. 
^  c  manner  as  the  same  had  latdy  been  occupied  by  the  said      Mabst 
''Frederick  JUosfy."      The  plaintiff  insisted,   that  these     Gubbims. 
words  let  in  evidence  of  the  manner  in  which  Frederick 
Masnf  enjoyed  the  premises  :   if  these  words  were  not 
med,  the  question  would  be  for  the  Court ;  but  being  used 
there,  it  was  a  question  of  law  and  &ct,  and  therefore 
ihoold  go  to  the  jury.    The  construction  of  a  deed  is  for 
die  Court,  not  for  the  jury,  and  the  acts  of  the  parties  are 
not  to  be  considered.     Now,  it  is  observable,  that  the 
words  of  this  lease  are  not,  '^in  as  large,  ample,  and 
^>wM^nftl  a  manner  as  the  lands  were  enjoyed  ;"  but,  '*  in  as 
^kip,  ample,  and  beneficial  a  manner,  as  the  same  were 
^Isisij  occupied'*    These  words  are,  indeed,  generally 

wonls  erf  course,  inserted  by  ignorant  conveyancers  with- 

• 

out  having  any  definite  meaning ;  but  if  they  have  any 
■leaning,  it  must  be  '^  in  as  ample  a  manner  as  the  pre- 
mises were  occupied  by  the  lessee,  Frederick  Massy^*  and 
iiiist  be  understood  as  defining  the  quantity  of  land,  and 
not  the  extent  of  his  right.      [Foster,  B. — The  word  oc- 
caped  might  have  one  signification    as  relating  to  the 
land,  and  another  as  relating  to  the  bog.]     The  demised 
premises  are,  **  the  house,  offices,  gardens,  orchards  and 
"  demesne  of  Griston  bounded,"  and  the  bounds  are  then 
flpedfied,  '*  together  with  the  liberty  of  the  commonage  of 
*'  the  bog  of  Griston.**  This  easement  forms  no  part  of  the 
demised  premises.     Then  the  reddendum  clearly  shows,  that 
the  oeasement  was  not  part  of  the  thing  demised,  for  the  rent 
18  thus  reserved,  **  yielding  and  paying  for  each  and  every, 
acre  in  the  said  demised  premises  except  the  bog,     [Brady, 
C.  B. — That  shows  the  bog  was  part  of  the  demised  pre- 
mises.]    The  tenant  had  no  right  to  occupy  the  bog; 
he  might  have  cut  turf  there  for  his  own  use,  and  only  for 
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1840.  ^  Ilia  own  use.  The  jury,  have  found  no  damages,  but  for 
^^^^^  the  disturbance  of  the  right  of  cutting  turf  for  sale ;  not 
GuBBiNs.  for  the  plaintiff's  own  use.  But  even  an  express  demise 
of  the  bog,  would  not  have  given  an  unlimited  rig^t  of 
cutting  turf  for  sale — Jack  v.  Creed(a).  In  that  case  the 
Judge  told  the  jury  the  construction  of  the  deed,  and 
here  the  learned  Judge  now  refers  it  to  the  Court.  That 
case  was  ultimately  decided  on  other  grounds,  but  the 
opinion  o>f  the  Judge  was  confirmed  by  the  Court,  was  in 
his  favour.  The  number  of  acres  is  undefined  in  this 
case ;  and  the  words  ^*  in  as  large  and  ample  a  manner," 
rrfer  to  the  extent  of  the  land,  not  to  the  mode  of  enjoy- 
ment. [Foster,  B. — In  construing  deeds,  we  are  not  to 
shut  our  eyes  to  the  question,  whether  the  parties  act 
consistently  with  common  sense.  It  would  be  reasonable, 
that  the  tenant  should  have  a  right  of  fuel,  but  not  to  cut 
away  the  whole  bog,  proved  to  be  worth  £300  a  year.] 
Common  of  turbary  can  only  be  appendant  to  a  house,  and 
cannot  extend  to  a  right  to  cut  turf  for  sale — 3  Cruise 
Dig.  tit.  1.  Burrows  v.  Hayes(b)  is  a  direct  authority 
in  my  favour. 

{a)  2  Hnd.  &  B.  128. 
(&)  Mr.  Cooper  cited  this  case  from  a  MS.,  with  which  he  has  ob- 
ligingly fiiyoared  the  reporter.  It  is  as  follows : — Monday^  Fthnuay 
d</,  1834. — Serjeant  Pennefather  moved  to  make  absolute  the  conditional 
order  of  the  6th  of  Nor.  1838,  for  an  injunction  in  the  nature  of  a  writ  of 
estrepement  to  stop  the  defendant's  cutting  turf  for  sale.  J,  Ptraif  was 
■eiaed  in  fee  of  the  premises  in  question,  and  6th  of  June,  1810,  demised 
them  to  the  defendants,  "  together  with  the  bog  and  commonage  thereun- 
to belonging,  in  as  large  and  ample  a  manner  as  Peray  held  the  same."  The 
lease  reserred  liberty  for  Peray,  his  heirs,  &c.,  to  cut  turf  and  to  raise 
gravel ;  also  a  covenant  by  him  to  permit  the  lessee  to  raise  bog  oak  and 
to  bum  the  moor,  provided  that  they  should  manure  and  gravel  the  same. 
But  the  lease  did  not  contain  any  permission  for  them  to  cut  turf  for  sale. 
The  premises  demised  consisted  of  70  acres  of  arable  land  besides  the 
bog,  the  term  was  three  lives,  the  rent  80  guineas  per  annum.  The  de- 
fendants had  cut  turf  for  sale.  It  was  sworn  that  unless  the  tenants  had 
the  privilege  of  cutting  turf,  the  premises  were  not  worth  the  rent.   The 
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Hemy  Q.  C^  and  CoOinSj  Q,  C,  for  the  plaintiff.— Thk  ^     1840. 
ift  not  an  ordinary  lease ;  it  was  executed  in  1803,  in  order 
to  effect  a  compromise  of  a  suit  then  pending,  concerning 
the  Talidity  of  the  two  wills  of  Charles  Massy.     The  right 
we  daim  over  the  bog  is,  perhaps  as  valuable  as  the  land  it* 
self.     We  claim  this  right  as  a  common  in  gross,  and  such 
a  right  in  gross  is  maintainable.   The  earliest  case  of  com- 
mon in  the  books  is  one  of  common  of  turbary  in  gro6s(a), 
and  such  a  right  was  there  recognized ;  it  may  be  granted 
H[e  a  common  of  pasture  iot  a  pecuniary  consideration(&); 
conaum,  because  of  vicinage  is  a  common  in  gross,  not 
Vdng  appendant  to    land(c).    This  is   an  authority  to 
dufw  Aat  a  common  of  turbary  in  gross  may  be  granted 


fUtf  pvrdiased  P«ray'«  interest  in  the  lands  a  few  years  before  this 
(BML  During  the  period  that  Peray  was  landlord,  &c.  the  tenants  Iiad  cat 
tnf  fir  sale.  Bennett  ynih  Pennefather,  cited  Lord  Conrtoum  v.  Under- 
■MdL  J,  1>.  Jackaon  and  CosteUo,  contra,  dted  Ancn.  1  Hog.  147.  Co. 
Litt  54.  Clav€ring  y.  Ciavering,  2  P.  Wms  388.  Barry  v.  Barry,  1  Jac. 
nd  Walker,  657.  Upon  the  case  in  Hogan  being  cited,  Pennefather,  B., 
obNTfed,  **  That  obserYation  applies  to  the  case  where  there  is  a  demise  of 
bog  only.  Whererer  there  is  a  demise  of  bog  with  land,  and  it  is  intended 
tkatthe  parties  shall  have  a  right  to  cat  turf  for  sale,  it  oaght  to  be  yery 
•pecifieally  mentioned,  for  it  is  against  common  right.  A  demise  of  bog 
and  oommonage  with  land  will  not  per  se  g^ve  the  lessee  a  right  to  cut 
tarf  for  sale. 

The  Cki^  Baron  asked^— "  Bog  is  a  description  of  land  in  Ireland, 
jut  18  moch  as  arable  land — bat  woald  a  demise  of  arable  land  aathorize 
tlie  lessee  to  commit  waste  ?"  Pennefather,  B.,  gave  jadgment — **  The 
Govt  thinks  this  to  be  a  yery  plain  case  for  an  injancUon,  and  that 
^  authority  of  the  Master  of  the  Rolls,  so  far  as  what  he  has  said 
i>  tlie  case  in  Hogan,  la  qaite  conclasiye  against  the  lessee ;  for  it 
u,  that  when  there  is  a  demise  of  bog  alone,  as  bog,  then  the  lessee 
^yeot  for  sale,  bat  that  in  every  other  case,  anless  there  are  yery 
^^  words  in  the  demise,  the  tenant  has  no  right  to  cat  turf  for 
^  The  words  most  be  yery  dear  and  explicit.  Here  there  are  no 
1^  words.  If  the  landlord  had  lain  by,  and  saffered  valaable  expen- 
^tore  to  be  laid  oat  on  the  property,  with  the  yiew  of  catting  the  turf 
^  sale,  there  might  be  a  case  to  preyent  the  landlord  obtaming  an  in- 
J^inction,  bat  there  is  no  soch  case  here.  It  is  the  ordinary  case,  and  the 
^  most  be  made  absolate  with  costs, 
(a)  Lib.  Aas.7Ed.3pL  11,8.  (6)  Tear  Book,  Hen.  6.  1  RoU. 
(e)  Co.  Litt.  122,  a.  Ab.  402. 
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1840.  which  will  confer  a  right  to  cut  turf  in  an  unlimited  man- 
ner ;  it  is  classed  with  common  of  pischary,  or  of  minerals, 
which  does  not  limit  the  quantity  of  fish  or  of  ore.  A  right 
of  this  sort  may  pass  in  gross(a),  Weekly  v.  Wildman{h) ; 
Stamford  v.  Burges8{c).  There  also  are  many  ancient  au- 
thorities, 36  Ass.  pi.  3 ;  25  Ass.  pi.  8.  [Foster,  B. — You 
assume  that  one  party  intended  to  make  to  the  others 
a  great  present  out  of  the  bog,  yet  he  charges  a  consider- 
able rent  out  of  the  land.]  By  the  charge  of  the  annuity, 
£100  a  year  is  remitted  out  of  the  rent  of  the  land;  the 
soil  of  the  bog  is  not  demised,  but  the  commonage ;  and 
the  plaintiff  claims  the  right  of  commonage  san8  siini. 
Frederick  Massy^  before  the  lease  claimed  the  lands  as  a 
devisee  and  owner,  and  cut  turf  for  sale  as  much  as  he 
could ;  now  the  deed  must  be  construed  according  to  the 
obvious  intent  of  the  parties.  That  in  the  ordinary  case 
of  landlord  and  tenant,  the  tenant  may  or  may  not  cut  turf 
for  sale,  is  irrelevant ;  for  here,  if  Frederick  Massy y  after 
the  death  of  his  father,  and  before  the  making  of  the  lease, 
cut  turf  for  sale,  that  privilege  was  conferred  on  the  de- 
fendant; every  deed  must  be  construed  most  strongly 
against  the  granter.  Shep.  Touch  100 ;  Lord  Cardigan  v. 
ArmiUageid).  The  Judge  below  must  have  gone  into  evi- 
dence to  ascertain  what  the  intent  of  the  parties  was,  in  all 
cases  of  deeds,  containing  a  reference  to  a  previous  user,  a 
party  may  go  into  evidence  to  show  the  extent  of  that  user. 
[Richards,  B. — No  doubt  about  that.]  This  is  an  inde- 
pendent gprant ;  first,  of  a  house  and  demesne,  with  the 
bounds  set  out ;  secondly,  of  the  bog,  in  as  large  and  ample 
a  manner  as  the  demised  premises  have  been  lately  occupied 
by  Frederick  Massy,    [Richards,  B. — K  the  words  ^'  am- 

(a)  Co.  Litt  4,  6.  (6)  1  Ld.  Ray.  405. 

(c)  Shep.  Ab.  381.  (d)  2  B.  &  C.  W. 
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pic  manner,"   referred  to  the  user  of  the  bog,  it  is  so ;       1840. 
that  b  your  difficulty.]     Observe  in  what  part  of  the  sen- 
tence these  words  occur ;  it  is  clear  the  parties  by  the 
tenns  of  the  reddendtan  treat  the  liberty  of  commonage  as 
demised,  the  words  being,  ^^  for  each  and  every  acre  in  the 
^  said  demised  premises,  excepting  the  bog ; "  the  lessee, 
it  is  plain,  is  to  have  the  hmd  and  privilege  of  the  bog, 
but  the  rent  is  to  be  paid  for  the  land.     On  the  whole  in- 
stnmient,  the  words  refer  as  well  to  the  privilege  of  turbary 
» to  the  enjoyment  of  the  house  and  demesne  of  Griston^ 
&  grant  of  a  house,  &c.  <^  in  as  fiill  and  ample  a  manner  as 
^^bebfe  enjoyed,"  or  a  grant  of  any  easement  or  right 
"  thnewith  used  and  enjoyed,"  are  words  as  adequate  to 
pan  the  subject  as  direct  words ;  Bradshaw  v.  Eyre{a)  ; 
WmUge  v.  KingswallQ))  ;  Grimes  v.  Peacock{c) ;  Harding 
T.  WUstm(d)  ;  Plant  v.  James{e)j  and  many  other  ca8es(y). 
Tlie  case  in  Hudson  and  Brooke  is  no  authority  against  us; 
it  was  a  case  of  ejectment  by  a  remainder  man  against  the 
lessee  of  a  tenant  for  life,  under  a  power,  on  the  ground, 
prindpally  of  a  clause  of  surrender  being  introduced  into 
the  lease,  and  therefore  it  became  imimportant  to  him  how 
the  other  grounds  were  decided. 

Molesworth  in  reply. — Admitting  that  a  right  in  gross  of 
^tting  turf  may  exist,  it  has  not  been  granted  in  this  case; 
hut  the  cases  cited  at  &rthest  only  show  the  legal  possibi- 
%  that  such  a  right  may  exist,  and  the  Court  should  be 
^  to  put  such  a  construction  on  these  words ;  the  right 
daimed  differs  from  that  of  commonage  for  cattle,  being  at- 


(«)  Cro.  EUi,  570.  (6)  lb.  794. 

(0  Bills.  17.  ((/)  2  B  &  C.  96. 

<0  2  Ney.  &  M.  517.  (/)  See  Gale  &  Wheatloy.  L. 

Easements,  p.  48. 

H 
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1840.  tended  with  the  destruction  of  the  subject  matter ;  but  the 
Masst  words^  "  liberty  of  commonage  "  must  mean  a  right  excr- 
GuBBiNs.  dsable  by  several  persons  together.  Such  is  the  meaning 
of  the  word  ^'  common/'  both  in  legal  and  in  ordinary  rig- 
nification.  JohnsarCs  Dictionary^  CtaminghaviCs  Iaxw  IHtt^ 
"  Common ;"  Woolrych  on  Commons.  The  word  "  occupy" 
also  is  inconsistent  with  the  right  claimed.  A  gprant  ai  a 
right  of  common  in  the  way  in  which  it  has  been  customap 
rily  used,  must  be  taken  to  mean  such  a  right  of  comanon 
as  may  by  law  exist ;  Benson  v.  Chester{a).  Moreoveiv 
common  in  gross  sans  nomhre  cannot  be  aliened  or  devised* 
Woohorych  Com.  129.  What  is  there  said  of  a  common  of 
pasture  in  gross,  is  exactly  applicable  to  a  common  of  tur- 
bary for  sale ;  therefore  this  inconvenience  would  follow- 
that  the  right  of  common  must  remain  in  the  heir  of  the 
grantee,  while  the  land  itself  might  be  aliened  or  devised 
by  him. 

Brady,  C.  B. — In  this  case  we  are  all  of  opinion  that 
the  plaintiff  has  failed  to  show  an  unlimited  grant  of  a  right 
such  as  he  claims,  of  digging  and  cutting  turf  for  sale,  as 
he  states  it  in  the  seventh  count  of  his  declaration.  To 
support  that  right  at  the  trial,  he  produced  a  lease,  dated 
in  1803,  conveying  the  right  by  words  which,  it  is  almost 
conceded  by  the  plaintiff's  counsel,  are  insufficient  in  an 
ordinary  case  to  convey  such  a  right.  That  lease  appears 
to  be  made  between  lessor  and  lessee  in  the  ordinary  man- 
ner, and  it  demises  certain  lands  therein  described,  **  toge- 
"  ther  with  the  liberty  of  common  of  turbary  in  the  bog  of 
^'  Gristonj  in  as  full  and  ample  a  manner  as  the  same  was 
"  occupied  by  Frederick  Massy '^  On  these  latter  words  the 
plaintiff  founds  his  claim.     It  is  indeed  competent  for  any 

(a)  8  T.  R,  396. 
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one  seized  in  fee,, to  grant  to  another  the  right  to  cut  and  ^     1S40. 

carry  away  the  produce  or  the  sur&ce  of  the  land.  Whether 

rach  a  grant  can  properly  be  called  common  is  another 

question :  but  no  one  can  deny  that  such  a  grant  may 

GDst.     The  question  is,  has  that  grant  been  made  here  ? 

The  lease  is  clearly  in  the  ordinary  form,  by  which  one 

man  demises  to  another;  the  lessor  demises  the  lands 

therein  described,  ^^  together  with  liberty  of  the  common 

^  of  turbary  in  the  bog  of  Griston^  in  as  large  and  ample  a 

M  manner  as  Frederick  Massy  occupied  the  said  demised 

«  fvenuses."  It  appears  in  evidence  that  Frederick  Massy  had 

Mt  up  a  claim  to  this  property,  and  had  been  in  possession 

of  these  lands  for  a  few  years  before  the  lease  was  made, 

ixBmg  which  he  had  dealt  with  them,  as  it  is  said,  in  the 

c&ancter  of  an  owner;  and  it  is  contended,  that  when 

]&  character  was  changed,  and  Frederick  Massy  became 
tenant  instead  of  landlord,  he  was  still  to  remain  exercising 

the  rights  of  ownership,  as  if  this  lease  had  never  been  ex- 
eeoted.  That  is  not  a  natural  arrangement,  or  such  an 
Qoe  as  the  parties  could  have  intended.  It  has  been  con- 
tended that  by  this  lease  there  was  a  grant  in  gross  of  an 
unlimited  right  of  turbary  for  sale,  and  other  purposes ;  but 
kd  that  been  the  intention  of  the  parties,  they  might  have 
ved  words  more  inteUegible  than  they  have  used  here,  for 
tbese  are  the  very  ordinary  words  usual  in  leases  granting 
a  limited  common  of  turbary.  The  two  things  are  granted 
together;  there  is  no  separate  demise ;  and  the  words  refer 
to  a  joint  demise,  and  a  common  occupation  of  the  two. 
The  land  is  let  at  what  appears  to  be  a  fair  reasonable 
lent;  there  is  nothing  to  show  that  a  gift  was  intended ; 
ttd  it  appears  in  evidence  that  a  common  of  turbary  passed 
l>y  the  deed.  By  that  deed  the  tenant  takes  as  lessee,  not 
as  owner ;  and  the   ^^  liberty  of  common ''  must  be  the 
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^  1840.  tenant's  right  to  common;  not  such  as  he  had  before. 
Ma88t  Upon  the  whole  of  the  case,  we  are  of  opinion  that  a 
GuBBurs.  nonsuit  should  be  entered ;  but  as  the  question  is  a  grave 
one,  and  considerable  property  is  involved  in  the  result, 
if  the  parties  desire  that  our  opinion,  if  wrong,  should 
be  reviewed  by  another  tribunal,  the  Court  would  wish 
to  afford  every  facility  for  putting  this  case  on   record. 

It  was  ultimately  arranged  that  a  new  trial  should  be 
granted. 


HAMILTON  V.  SMITH,   Executrix  of  PEARSON, 

Deceased. 

Service  of  the  AssuMPSiT  on  a  promissory  note  of  the  26th  November, 
ficient  notice     1831,  payable  at  six  months,  drawn  hy  Samuel  Hartneyj 
of  the^ho^^'^P^y^''^^®  ^  ^^^""^  Pearson^  and   indorsed  by  him   to   the 
Sory  notr"  Plaintiff.     The  bill  was  dishonoured  when  due,  and  was 
duly  protested.     Pearson  died  in  November,   1835;  and 
the  declaration  in  this  suit  was  filed  the  25th  of  May, 
1838,  against  the  defendant,  as  his  administratrix.     Plea, 
the  general  issue.     At  the  trial  before  the  Chief  Baron» 
it  appeared  in  evidence,   that  the  note  was    lodged   i 
JLataujchei  bank  for  collection;  the   bankers  gave   it  Um 
their  notary  in  the  usual  course,  and  a  memorandum  otf 
protest  was  made  on  the  29th  April,  1832.     A  witness  for* 
the  plaintiff  swore,  that  he  served  a  "  protest"  at  PearsovLS 
house,  which  was  partly  in  writing,  and  partly  printed, 
but  could  not  say  what  its  contents  were.     The  question 
was,  whether  this  protest  by  the  bankers'  collector,   was 
sufficient  evidence  of  dishonour.     The  jury  found  a  verdict 
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Sir  the  plaintiff,  the  point  being  saved  by  the  learned       1841. 
Chief  Baron.  Himiltom 

V. 


Smith. 


Napier  now  moved  to  set  aside  the  verdict     This 
dedaration  contains  an  express  allegation,  that  Pearson^ 
in  his  life-time,  and  the  defendant,  since  his  decease,  had 
Dodce  of  the  dishonour  of  the  note.     Under  the  allegation 
rf  notice,  an  actual   notice  must  be   proved  ;  Biargh  v. 
Ltgge(a)^  EsdaUe  v.  Sowerby(b).     I  admit,  that  the  pro- 
test is  a  very  formal  notification,   but  that  is  only  one 
mgredient  in  the  notice  of  dbhonour.      The  cases  cited 
«bow,  that  notice  means    notice^    not  mere    knowledge. 
This  nodee  does  not  mention  who  the  holder  was.     In 
tbis  case  nothing  was  left  with  the  indorser  but  a  notary's 
protest(c).     Now,  a  protest  is  not  necessary  on  an  inland 
bill,  but  only  to  recover  certain  charges  :  it  is  required  by 
tke  custom  of  merchants   only  on  a  foreign  bill  of  ex- 
change ;  notice  of  dishonour  is  required  by  the  common 
law  on  an  inland  bill,  but  a  protest  on  such  is  only  by 
statute;  Brottgh   v.  Perkins^dl).     Where  a  protest  is  ne- 
cessary, there  must  also  be  a  notice  of  dishonour,  which 
diows  they  are  distinct  things :    the    protest   is  merely 
a  notification.      It  is  very  desirable,  that  courts  of  law 

(a)  5  Mee.  &  W.  418.  (6)  11  East.  114. 

(()  The  following  is  the  form  of  a  protest  by  a  public  notary  on  a  bill 
Of  note.    On  the  day  of  one  thousand  eight 

^Qodred  and  forty-one,  I  A.  B,  of  the  firm  of  of  the 

*%  of  DubltH,  public  notary,  by  royal  authority  admitted  and  sworn, 
dweUing  in  the  city  of  Dublin,  did  present  the  original  "  bilt*  or  "  note" 
*  true  copy  whereof  is  within  written  for  payment,  at  No. 
itreet,  In  tiie  city  of  Dublin,  to  a  man  aged  upwards  of  years,  who 

'^^^vned  for  answer  that  there  were  no  assets.  Wherefore,  I,  the 
**i<l notary,  do  solemnly  protest  against  the  said  drawer  of  said  "bill" 
«r  ''note,'*  and  all  others  therein  concerned,  for  all  change,  exchange, 
^  recfaange,  and  all  losses,  costs,  interests  and  damages  suffered  and 
^ be  suffered  for  want  of  said  "payment.**  This  done  in  our  office,  in 
^  day  and  year  aforesaid,  which  I  attest.  Signed  A,  B.  public  notary. 
'  (d)  2  Ld.  Bay.  992 ;  6  Mod,  81  S.  C. 
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1841.  should  not  make  trivial  distmctions :  if  a  protest  could  be 
Hahiltor  }ield  notice  of  dishonour,  that  point  would  long  since  have 
SxiTiL  been  settled.  The  Court  of  Common  Pleas  follows  the  ded^ 
sion  in  Sotarter.  Pabner^a)^  which  has  also  been  followed  by 
Burton^  J.  in  Brushe  v.  Haye8{b).  There  is  no  instance 
of  a  protest  on  an  inland  bill  being  given  in  evidence ; 
Windk  V.  Andrew8{c).  The  protest  does  not  show  who 
is  the  holder  of  the  bill,  or  that  the  party  on  whom  it  is 
served,  is  looked  to  for  payment;  Tinddll  v.  Broum{d)^ 
[Brady,  C.  B.~^The  declaration  only  avers,  that  the 
note  was  not  paid,  whereof  the  defendant  had  notice*} 
The  judgment  of  Parkej  J.,  in  the  last  cited  case,  shows 
what  that  notice  should  be.  This  document  only  shoiw% 
that  the  bill  has  not  been  paid ;  but  the  requisites  of  a 
notice  of  dbhonour  are  established  by  the  decision  of  the 
House  of  Lords  in  Solarte  v.  Palmer j  and  by  the  judgment 
in  Brush  v.  Hayes.  It  should  convey  both  tiiese  in^ 
gredients ;  namely,  that  the  party  is  liable,  and  the  bill 
unpdd;  Hedger  v.  Stephens(m(e).  [Bradt,  C.  B. — In 
Solarte  v.  Palmer j  the  House  of  Lords  did  not  decide  the 
principle  laid  down  here.]  But  the  principle  of  that  case 
regulates  this :  that  principle  has  been  recognized  in 
Strange  v.  Price(f)j  and  in  Messenger  v.  Southey{g)  ; 
Bayhy  on  BiUsy  5  Ed.  256.  A  protest  is  never  given  as 
notice  of  dishonour  of  a  bill  of  exchange*  [Brady,  C.  B. 
In  Dublin  the  course  is  to  send  the  protest  from  one  party 
to  the  other.  Richards,  B. — I  have  often  seen  pro^ 
tests  given  as  notice  of  dishonour,  and  not  objected  to].. 
This  bill  was  lodged  for  collection,  and  the  protest  for^ 
warded  by  a  notary.     Cooke  v.  French{g)  differs  from 

(a)  1  Bing.  N.  C.  194.  1  Scott.  1.  (6)  1  Jebb.  &  S.  668. 

(c)  2  B.  &  A.  696.  (rf)  1  T.  R.  167. 

(e)  2  Mee.  &  W.  799.  (/)  2  Per.  &  D.  281. 

{g)  Scott,  N.  R.  ISa  (A)  10  Ad.  &  E.  131. 
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ease^  for  there  was  an  intiination  from  the  holder ;  here  ^     lB4l. 
die  holder^s  name  does  not  appear  on  the  protest. 

BrtwsUTj  Q.  C.  contra. — Such  a  notice  as  b  'required 
by  the  counsel  for  the  defendant,  would  require  to  be 
dnwn  by  a  professional  man.    I  never  knew  notice  proved, 
but  by  service  of  the  protest.     This  point  is  settled  by 
9  Geo.  IV.  c.  24,  s.  4.     [Richards,  B. — That  would  ap- 
pear, as  if  the  legislature  treated  the  service  of  the  protest 
as  notice].     In  BouUon  v.  1VeIch(a)  the  law  was  carried 
tM  &r;  but  even  in  that  case  (since  overruled  by  the 
Eiidieqiier  and  Queen's  Bench),  C.  J.  Tindal  expressly 
n|i,dMta  protest  is  sufficient  evidence,  though  it  does  not 
^ipev  that  it  was  presented.    The  test  to  try  the  suf- 
fiooiey  of  the  notice,  is  to  compare  it  with  the  form  of 
the  protest.     That  protest  states  clearly  presentment  and 
fishonour.      In  England  a  promissory  note  need  not  be 
protested,  but  here  a  protest  must  be  served,  as  it  is  re« 
qimred  by  that  statute.     (He  referred  to  Lewis  v.  Gom^ 
tertz{b)j  and  the  Court  called  on  Mr.  Whiteside). 

Whiteside  in  reply. — This  is  a  question  of  strict 
law,  and  should  be  so  held.  The  notice  of  dishonour 
ikould  inform  the  party  either  expressly,  or  by  necessary 
implication ;  so  in  it  was  held  Messenger  v.  Souihey^  and 
Strange  y.  Price,  The  statute  only  says,  that  after  notice 
to  fix  the  party  with  the  costs  of  the  protest,  a  protest 
dioold  be  served.  In  Botdton  v.  Wekh  the  notice  was  bad ; 
^d  in  Brush  v.  Hayes^  there  was  a  waiver  of  the  notice, 
but  Burton^  J.,  intimates  his  opinion,  that  he  must  be 
bound  by  Solarte  v.  Palmer.     In  case  of  a  foreign  bill, 

(a)  3  Bing.  N.  C.  688.  (6)  6  Mees.  &  W.  399. 
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IB41.       there  must  be  a  protest,  and  there  must  be  notice.     Coohe 
Hamilton    y,  French  is  in  a  note,  and  is  contrary  to  what  is  said  in 

V, 

Smith.       Strange  v.  Price* 

Brady,  C.  B. — In  this  case,  the  Court  are  of  opinion, 
that  there  has  been  sufficient  notice  given  of  the  dis- 
honour of  the  bill.      It  is  important  to  see  what  it  is 
that  the  plaintiff  has  alleged  is  his  declaration  ;  a  party 
is  bound  to  prove  what  he  has  alleged  in  his  pleading, 
and  he  is  not  bound  to  prove  more.      Here   he  states, 
that  ^^  the  said  Samuel  Hartney  did  not,  nor  did  any  other 
**  person,  pay  the  said  note,  although  the  same  was  pre- 
**  sented  on  the  day  when  it  became  due,  of  all  which  the 
^^  said  John  Pearson  then  and  there,  in  his  life  time,  and  the 
♦*  defendant,  since  his  death,  had  due  notice."  Accordingly, 
the  cases  show,  that  due  notice  must  be  given,  and  Solarte 
V.  Palmer  has  established,  that  such  a  notice  must  con- 
tain a  substantial  averment  that  presentment  for  payment 
has  been  made,   and  that    payment    has    been  refused. 
But  we  are  now  asked  to  carry  the  law  so  far  as  to  say» 
that  a  notice  is  bad,  unless  it  contain  what  is  not  stated 
in  the  declaration.     Cooke  v.  French  is  an  express  authority 
the  other  way :  in  that  case  the  Court  decided,  that  a 
notice  of  dishonour  is  good,  although  omitting  to  state 
that  the  party  sought  to  be  charged  was  required  to  pay 
the  demand.     I  am  of  opinion,  that  serving  the  protest 
as  was  done  here,  was  sufficient  notice  of  dishonour,  even 
without  reference  to  the  act  of  parliament ;  and  that  notice 
of  the  dishonour  of  a  bill  need  not  be  given,  when  the  bill 
is  formally  protested,  and  the  protest  is  served. 

Foster,  B. — I  concur  in  this  opinion,  for  the  reason 
stated  by  the  Lord  Chief  Baron. 
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Richards,  B.— There  may  be  good  reason  for  holding,       1841. 
that  the  hcts  of  presentment  and   dishonour  should  be    Hamilton 
Stated  in  the  notice  to  an  indorser,   which  would  make      Smith. 
him  liable  to  the  holder,  when  a  bill  is  dishonoured.     But 
I  think  it  would  be  too  much  to  require  what  is  desired 
at  the  bar,  namely,  that  in  addition  to  those  facts,  the 
notice  should  state  something,  minacious,  that  the  party 
is  required  to  pay  the  bill.     I  think  the  Act  of  Parliament 
ief(ffred  to,  is  a  distinct  legislative  recognition  of  what 
bad  been  theretofore  the  usual  practice,  namely,  that  ser- 
noe  of  the  protest  was  sufficient  notice  of  the  dishonour. 

Rule  refused. 
Pamfather,  B.,  was  absent. 


FERRIER  and  Others,  v.  PURCELL.  i84l. 

O'Leary  moved  that  the  proceedings  on  the  bail  bond   ^^^eas^* 
given  in  this  case  might  be  stayed,  and  the  bail  bond  be   ^^^'^ift 
delivered  up  to  be  cancelled  on  the  defendant's  entering  a  Where  ado- 
common  appearance,  and  undertaking  to  pay  the  costs  of  b^  to  a  writ 
the  proceedings  on  the  bail  bond.     The  writ  upon  which  g^^^baiTto  the 
the  defendant  had  been  arrested  was  issued  on  the  28th  ^i^Sff^t^k"* 
July,  1840,  returnable  on  the  31st  October;  on  the  26th  *? ^l'g??ent 

"'  of  the  bail  bond 

August,  the  defendant  gave  bail  to  the  writ,  but  he  did  not  from  the  sheriff 

and  proceeded 

give  bail  to  the  action.     The  plaintiff  took  an  assignment  against  the 

bail  by  a  writ 

of  the  bail  bond  from  the  Sheriff.     The  writ  against  the  returnable 
hail  was  returnable  on  the  9th  January,  1841.  1840,  proceed^ 

ings  on  the 
bul  bond  were 

A  person  who  has  given  bail  is  considered  to  be  in  cus-  Jj^^^^nd 
tody  for  the  purposes  of  the  late  Act,  3  &  4  Vic.  c.  105.  ^'^^'Sl*^  ^ 

'  *      *  '  cancelled  nn- 

h  this  case  an  appearance  should  have  been  entered  as  of  d©"^  3  &  4  Vic. 
i^t  Michaelmas  Term  ;  the  bail  bond  has  been  assigned  to 
tie  plaintiff;  and  so  long  as  the  original  action  is  pending. 
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^    18^^'     ^  the  defendant  is  supposed  to  be  in  custody  on  mesne  pro- 

^^Othk  ^^  ^^^^ '  Bateman  v.  Dunn{a) ;  Dalton  v.  Gibb(b)  ;  Jackson  v. 

^'^  Coaper(c);  Norrisv.  Brigkton(d)y  are  authorities  for  the 

A  u  i&CEI«It* 

present  application(e). 

Nelson^  on  the  other  side. — This  is  a  new  application. 
The  defendant,  in  the  original  action,  who  ought  to  have 
given  bail  in  bar,  in  November  last,  now  comes  forward, 
seeking  to  enter  a  common  appearance.  When  proceedings 
are  taken  on  a  bail  bond,  the  Court  will  doubtless  give  re- 
lief on  proper  terms,  but  will  not  allow  the  defendant  in 
the  original  action  to  stay  proceedings  against  the  bail 
without  an  affidavit  of  defence  on.  the  merits ;  Grottiek  v. 
Bailey{f).  The  omission  of  this  affidavit  is  as  fatal  under 
the  present  as  under  the  old  law. 

OLeary  in  reply. — The  same  objection  was  rsdsed  in 
the  cases  already  cited,  but  the  Court  decided  that  no  affi- 
davit of  merits  was  necessary  (^). 

Court. — The  Court  of  Common  Pleas  in  Elngland  ap* 
•  pear  to  have  decided  that  where  there  have  been  proceed- 
ings on  the  bail  bond,  the  Court  will  stay  them,  and  order 
the  bail  bond  to  be  cancelled.  It  is  desirable,  in  order  to 
prevent  the  conflict  of  decisions,  to  follow  those  of  the 
English  courts,  and  we  will  adopt  them  in  the  present 
instance ;  but  as  the  defendant  has  been  late  in  his  appli- 
cation, he  should  put  the  other  party  in  a  condition  to  go 
to  trial  and  pay  them  the  costs  of  this  motion. 

(a)  7  D.  Prac  C.  105.  (6)  6  Scott  751;  7  Dow.  Pr.  c  143,  S.C. 

(c)  7  D.  Prac  C.  5.  (J)  6  Scott  752. 

(e)  See  all  these  cases  collected  in  Mr.  Smythe's  yery  useful  comment 
on  the  Act  for  the  Abolition  of  Arrest,  &c  p.  28. 

(/)  5  B|  and  A.  703.  ( jf)  See  XicsA's  Prac,  646). 
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]841 

Leasee  VOIDAL  v.  EJECTOR.  \     ^   *    ^ 

EZCHEQUBE 

OF  Plbas. 

ili  JBCTBIBNT  for  Non-payment  of  Rent. — Richard  Martin  •^««««ry  »>• 
Bored,  on  behalf  of  the  leasore  of  the    plabtiff,  that  J^^^^f.^ 
the  senrice  of  the  ejectment  and  summons  in  this  cause  ^fl^  ^ 
elected  on  the  first  day  of  this  term((i),  miirht  be  deemed  ""^P*"^  ^ 
good  service,  and  be  received  nunc  pro  tunc  as  of  Sa^  "onal  assignee 

of  insolTent 

torday,  9th  January.      It   appeared   that   one    William  debtors  n^en 

,  serrice  was 

fioter,   the    tenant    against  whom  this  ejectment  was  not  made  nnta 

Ixou^  had  taken  the  benefit  of  the  Insolvent  Act,  but  the  t^  ^^ 

00  nb-tssignment  was  executed  to  his  assignee  by  the  pro- q,^^  is  so^t 

naonal  assignee  of  insolvent  debtors.    Mr.  Mitchea.—On  ^^^^ 

tlie  9th  of  January,  (Saturday,)  several  attempts  had  been  ?^^**2^ 

Bade  to  serve  the  ejectment  on  Mr.  MitcheUy  but  the  per-  P^^J  l^o 

sons  employed  to  serve  it  could  not  discover  his  residence, 

or  868  him.     On  Monday,  the  11th  January,  being  the 

first  day  of  Hilary  Term,  a  copy  of  the  ejectment  was  left 

with  the  house-keeper  of  the  Insolvent  Court,  who  was 

deared  to  give  the  same  to  .Mr.  MitchelL     It  was  also 

sworn  that  Mr.  Mitchell  was  in  no  wise  interested  in  this 

case ;  but  as  having  in  his  official  capacity  of  provisional 

assignee  of  insolvent  debtors,  the  legal  estate  vested  in  him, 

in  cases  in  which  the  sub-assigpiments  have  not  been  taken 

out ;  and  that  he  never  takes  defence  to  ejectments  in  whioh 

insolvents  are  concerned,  unless  specially  ordered  by  the 

Insolvent  Court.     All  other  proper  parties  had  been  served 

with  copies  of  the  ejectment. 


(a)  An  Gjectment  cannot  be  moved  on,  so  as  to  obtain  judgment  of  any 
term,  unless  it  has  been  served  before  the  first  day  of  that  term.  Long- 
fieMEj.p.25. 
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1841. 


Lessee 

VOIDAL 
V, 

Ejector* 


Affidavits  are  allowed  in  other  cases  to  be  filed 
pro  tunc ;  Hill  y.  Hoare(a). 

Court. — We  cannot  grant  this  motion.  It  seems  to 
been  made  necessary  in  consequence  of  the  plaintiff 's 
delay.  These  enquiries  should  have  been  made  h 
service  of  the  ejectment.  We  do  not  know  that  sue 
order  has  ever  been  made ;  you  must  serve  the  eject 
over  again.   • 

(a)  1  Chit.  Rep.  72. 


1841. 

EitUITY 

Exchequer. 
Thur8,Jan,2l, 

Service  of 
process  under 
4  &  5  Wm.  4, 
c.  82,  allowed, 
and  appear- 
ance entered, 
where  the  affi- 
davit of  service 
was  sworn  be- 
fore a  Justice 
of  Peace,  in 
the  CO.  of  M. 
in  America, 
and  the  de- 
fendant not 
personally 
juiown  to  the 
person  who 
served  such 
process. 


Administratrix  of  ATKINSON  v.  WATSON 

JMr.  Chambers  moved  that  the  service  already  had 
the  defendant,  now  residing  at  DemopoUsy  in  Marengo^  i 
^taXQoi  Alabama^  in  North  America,  be  deemed  good  se 
An  order  had  been  made  on  the  15th  June,  1839,  undc 
4  &  5  W.  I V.  c.  82,  directing  that  the  service  of  the  sub 
in  this  case  upon  this  defendant  should  be  deemed 
service,  provided  that  within  four  months  from  the  < 
personal  service  of  the  subpcena  of  the  prayer  of  the 
and  of  a  copy  of  that  order  could  be  effected.  The  £ 
vit  on  which  this  motion  was  grounded,  after  recitinj 
order  and  subpcena,  stated,  that  the  deponent,  on  th« 
of  January,  1840,  served  the  defendant  Peter  Mo 
WatsoTif  with  two  copies  of  the  order,  and  the  docui 
annexed  thereto,  by  leaving  the  same  at  his  residence 
showing  him  the  original  subpoena  and  order  of  the 
June,  1839,  that  previous  to  the  service,  the  dep 
made  enquiries  from  two  residents  of  Demopolis,  and  i 
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tained  that  this  Peter  Montagu  Watson  was  the  only  son  of       1841. 


Watsotiy  deceased,  and  that  deponent  had  been  so  Administra- 
trix OF 


told  by  the  defendant  hunself.     That  there  was  no  chief    Atkinson 
magistrate  of  Marengo^  nor  any  British  officer,  civil  or  mi-     Watson. 
litary,  in  the  county  of  Marengo;  but  the  affidavit  was  sworn 
before  the  post-master  of  Demopolisj  who  was  a  justice  of 

the  peace  for  the  county  of  Marengo.  The  present  appli- 
cation was  made,  that  the  service  had  might  be  deemed 
good  service,  and  that  an  appearance  might  be  entered  for 
ike  defendant. 

Richards,  B. — I  think  you  sufficiently  identified  the 
pcnon  upon  whom  the  order  directed  service  to  be  made. 
Tbe^th  and  5th  Wm.  IV.  c.  82,  differs  from  the  previous 
Act  1  and  2  Wm.  IV.  c.  33 ;  the  earlier  Act  contained  a 
proyiso  that  along  with  the  subpoena  to  be  served  under 
that  Act,  a  copy  of  the  prayer  of  the  bill  should  also  be 
Knred,  and  that  no  process  of  contempt  should  be  entered, 
nor  any  decree  be  made  absolute,  without  the  special  order 
of  the  court.  The  difference  between  the  two  Acts  is,  that 
after  providing  for  the  substitution  of  service,  the  4  and  5 
Wm.  IV.  proceeds,  that  afterwards  upon  affidavit  of  service, 
pusuant  to  the  order,  an  appearance  may  be  entered.  So 
that  once  we  allow  an  appearance  to  be  entered,  you  go  on 
in  the  ordinary  course.  You  proceeded  regularly  under 
this  order ;  all  that  we  can  do  is  to  allow  you  to  enter  a 
common  appearance. 

Motion  granted. 
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I84I. 

"exc^quk,^  NELIGAN  v.  gunn. 

or  Pleas. 
Monday f       ^-wr 

January  25.  JtliCKSON,  Q.  C,  moved  for  liberty  to  issue  a  scire  facias 
ment'was  <^to  revive  a  judgment  of  Michaelmas  Term,  1813,  in  the 
^i!^r*bl**^  penal  sum  of  £200.  In  18 18,  the  defendant  filed  his  sche- 
^t!  ad^s-  ^^  ^  ^^  insolvent,  and  in  it  set  out  the  judgment-debt, 
Bions  by  the     f^jjy  admitting  that  the  sum  was  then  due.     He  was  sub- 

insoiTent  in  ^  ® 

•^ift^^'**^'    sequently  discharged  as  an  insolvent,  and  soon  afterwards 
of  his  assignees  died.     In  1826,  Neliffon,  after  the  death  of  Gunnj  filed  a 

in  their  an- 
swer to  a  bill  bill  in  Chancery,  to  raise  the  amount  of  the  judinnent 

filed  in  1826,  ,  . 

to  raise  the  debt ;  but  in  consequence  of  frequent  promises  of  payment 
existence  of  nuide  by  the  assignees  of  the  insolvent,  the  plaintiff  did 
are  m^e^t'  ^^^  prosecute  his  suit.  The  answer  of  the  assignees  had 
f^TZ^^  fully  admitted  the  debt.  The  judgment  had  been  re- 
reviye  it.  docketed  in  1829,  and  no  part  of  the  defendant's  real  pro- 
perty had  been  sold.  McCarthy  v.  (yBrien(a)  was  cited 
in  support  of  the  application. 

Court. — Take  a  conditional  order,  serving  the  assignee 
and  the  heir  at  law. 

(a)  2  Ir.  Law  Rep.  67. 
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1841 

Lessee  O'SULLIVAN  v.  M'SWINEY.  ExcHEqc^B" 

OF  Pleas. 
Janmay  19. 

£  jRCTMBMT  on  the  title  on  the  demise  of  Justin  (yStUlivan,  Where  A,  a 

^  •  i»  •   1  i*iTiii*niv*     tenant  in  com- 

tinr  recoYenng  of  one-eight  part  of  the  Island  of  Sherktn,  mon,  had  been 
in  the  comity  of  Kerry,  Silvester  (ySuUivaOj  M  ^FineenDvbhj  possession  of 
TO  aebed  in  fee  of  Sherkm  Island,  and  died  in  1808  with-  f^^^^J^^' 
out  iflBiie  and  intestate,  leaving  a  sister,  Mary  Anne  Browne^  ^  ^^^^^f 
and  four  nieces,  the  daughters  of  another  sister,  Elizabeth  ^  '^ 
OSJBioanj  surviving  him.      The  lessor  of  the  plaintiff  "bother  co-te- 

nant  in  com- 

CMkoided,  that  the  sister  and  four  nieces  of  ilf<  JPtn^^n  mon,  to  which 

A  had  taken 

IXtt  vere  his  co-heiresses  at  law,  and  that  upon  his  death  defence,  and 
MsnfAnne  Browne  became  entitled  to  one  moiety  of  the  Airther  pro- 
idbid,  and  his  four  sisters  to  the  other.     In  1810,  the^iad,  taking^ 
fcaor  of  the  pLuntiff,  JusHn  aSuUivan,  married  Margaret y  ^^tot^u^ 
one  of  the  four  nieces  of  M'Fineen  Dubh.     In  Trinity  ""^^H^^"^ 
Tenn,  1810,  a  judgment  in  ejectment  was  recovered  of  the  session  against 

^  As  co-tenant 

bland  of  Sherktn  against  one  Richard  (yStdlivanj   upon  '^  common. 

die  demise  of  Mrs.  Brmone,  one  of  the  four  nieces  of 

VL^Fineen  Dubh.      In  September,  1810,  the  habere  was 

executed,  and  possession  of  the  entire  island  was  delivered 

to  Peter  M^Sunney,  the  father  of  the  defendant,  as  the 

>gent  of  Mrs.  Browne.    Margaret  OtStdlivan  died,  leaving 

issue  by  the  lessor  of  the  plaintiff,  a  son,  Eugene  CfSulKvany 

lier  heir  at  law ;  Mrs.  Browne  died  in  1824,  leaving  one 

<lsttghter,  Ijueyj   the  wife  of   the  defendant   M^Swiney. 

On  Mrs.  Brownis  death,  the  title  of  the  defendant  and  his 

^  to  one-half  of  the  island,  accrued ;  but  they  remained 

^exclusive  possession  of  the  entire  until  1837,  when  an 

^cctment  was  brought  for  three-eights  of  the  island,  in 

^Mch  ejectment  (amongst  other  demises)  a  demise  was 

'^d  in  the  name  of  Eugene  G^Suttivan,  Margaret's  eldest 
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1841.        son,  which  ejectment  failed  in  consequence  of  the  present 
Lessee      lessor  of  the  plaintiff  having  been  tenant  by  the  courtesy  of 
V.  Marqarefs  share,  and  no  demise  having:  been  laid  in  his 

name.  Another  ejectment  on  the  title  had  been  brought, 
as  of  Easter  Term,  1838,  by  the  present  lessor  of  the 
plaintiff  for  Margarets  share,  in  which  the  jury  had  found  a 
verdict  for  the  plaintiff,  which  case  had  already  come  before 
this  court  on  a  bill  of  exceptions  to  the  Judge's  charge(a)* 
The  exceptions  were  allowed,  and  a  venire  de  novo  awarded. 
At  the  trial  of  the  present  ejectment,  the  plaintiff  gave 
in  evidence  the  pedigree,  which  was  admitted,  and  the  judg- 
ment in  ejectment  of  1810.  The  defendant  contended  that 
the  lessor  of  the  plaintiff  was  barred  by  the  Statute  of  Li- 
mitations, 3  and  4  Wm.  IV.  c.  27,  in  as  much  as  the  pos- 
session of  Mrs.  Browne  and  the  defendant  had  been  for 
more  than  twenty  years  adverse  to  the  title  of  the  lessor  of 
the  plaintiff,  and  at  all  events  had  been  adverse  to  his 
title  previous  to  and  after  the  passing  of  the  3  and  4  Wm. 
IV.  c.  27(b).  Several  witnesses  were  examined  for  the 
defendant,  to  prove  the  continuance  and  adverse  nature  of 
his  possession ;  he  also  gave  in  evidence  an  attested  copy 
of  certain  proceedings  in  an  ejectment,  brought  in  1828, 
upon  the  demise  of  the  present  lessor  of  the  plaintiff  against 
the  present  defendant,  to  recover  a  moiety  of  SherkiH 
Island ;  and  contended  that  the  defence  taken  by  the  de- 
fendant to  that  ejectment  was  conclusive  evidence  that  the 
possession  of  the  defendant  was  adverse  to  the  lessor  of  the 
plaintiff  at  the  time  when  this  ejectment  was  brought,  and 
also  at  the  passing  of  the  Act.  The  learned  Judge  refused 
to  direct  the  jury  to  that  effect,  but  let  the  case  go  to  them 


(a)  1  Ir.  Law  Rep.  89. 

lb)  This  Act  received  the  Royal  Assent,  July  29,  1833. 
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ts  a  jury  question,  reserving  leave  to  the  defendant  to       1841. 
move  to  have  a  verdict  entered  for  him,  if  the  Court  should      Lksske 

O'SUULIVAH 

be  of  opinion  that  such  evidence  was  conclusive  of  an  ad-  v. 
verse  possession  at  the  time  of  the  passing  of  the  Act.  The 
jury  found  a  verdict  for  the  plaintiff.  A  conditional  order 
having  been  obtained  on  the  22nd  November,  1839,  that 
the  verdict  had  for  the  plaintiff  should  be  set  aside,  and  a 
verdict  entered  for  the  defendants,  or  for  a  new  trial, 
fj  Q.  C.  now  moved  to  make  it  absolute. 


From  1810  to  1838  the  defendant  and  Mrs.  Brotcne  his 

mother-in-law  have  been  in  exclusive  possession  of  this 

idad,  and  the  question  here  is,  was  that  possession  adverse 

«r  not?      Before  the  new   Statute  of  Limitations,   the 

tveoty  years  possession  of  one  tenant  in  common  was  no 

htr  to  another  tenant  in  common  in  an  action  of  ejectment, 

because  the  possession  of  one  tenant  in  conunon  was  the 

poesession  of  all.     If  that  Act  went  no  farther  than  the  2nd 

lection,  no  question  could  arise ;  but  it  is  said  that  the  15th 

section  of  that  Act  gives  the  lessor  of  the  plaintiff  a  right. 

The  possession  would   not   be   adverscy   because  merely 

tx(buiv€f  and  a  tenant  in  common  had,  by  the  15th  section, 

five  years  to  bring  his  ejectment,  if  the  possession  were 

not  adverse;   but  if  the  possession  were  adverse  at  the 

passing  of  the  Act  for  any  space  of  time,  he  was  barred. 

An  ejectment  was  brought  in  1828,  by  Justin  O* Sullivan, 

and  served  on  M^Swiney  the  defendant,  who  took  defence ; 

tliis  was  before  the  new  Limitation  Act  had  passed.    At  the 

first  trial  the  Judge  told  the  jury  that  though  the  defend- 

ttt's  possession  was  adverse  at  the  passing  of  the  Act,  still, 

^  the  action  was  brought  within  five  years,  the  lessor  of 

tbe  plaintiff  was  entitled  to  recover.     It  was  in  that  case 

held,  that  the  jury  had  been  misdirected;  we  now  allege  that 

I 
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1841.        son,  which  ejectment  failed  in  consequence  of  the  present 
Lessee      lessor  of  the  plaintiff  having  been  tenant  by  the  courtesy  of 
V.  Margaret's  share,  and  no  demise  having  been  laid  in  his 

name.  Another  ejectment  on  the  title  had  been  brought, 
as  of  Easter  Term,  1838,  by  the  present  lessor  of  the 
plaintiff  for  Margarets  share,  in  which  the  jury  had  found  a 
verdict  for  the  plaintiff,  which  case  had  already  come  before 
this  court  on  a  bill  of  exceptions  to  the  Judge's  charge(a). 
The  exceptions  were  allowed,  and  a  venire  de  novo  awarded. 
At  the  trial  of  the  present  ejectment,  the  plaintiff  gave 
in  evidence  the  pedigree,  which  was  admitted,  and  the  judg- 
ment in  ejectment  of  1810.  The  defendant  contended  that 
the  lessor  of  the  plaintiff  was  barred  by  the  Statute  of  Li- 
mitations, 3  and  4  Wm.  IV.  c.  27,  in  as  much  as  the  pos- 
session of  Mrs.  Browne  and  the  defendant  had  been  for 
more  than  twenty  years  adverse  to  the  title  of  the  lessor  of 
the  plaintiff,  and  at  all  events  had  been  adverse  to  his 
title  previous  to  and  after  the  passing  of  the  3  and  4  Wm. 
IV.  c.  27(i).  Several  witnesses  were  examined  for  the 
defendant,  to  prove  the  continuance  and  adverse  nature  of 
his  possession ;  he  also  gave  in  evidence  an  attested  copy 
of  certain  proceedings  in  an  ejectment,  brought  in  1828, 
upon  the  demise  of  the  present  lessor  of  the  plaintiff  against 
the  present  defendant,  to  recover  a  moiety  of  Sherkin 
Island ;  and  contended  that  the  defence  taken  by  the  de- 
fendant to  that  ejectment  was  conclusive  evidence  that  the 
possession  of  the  defendant  was  adverse  to  the  lessor  of  the 
plaintiff  at  the  time  when  this  ejectment  was  brought,  and 
also  at  the  passing  of  the  Act.  The  learned  Judge  refused 
to  direct  the  jury  to  that  effect,  but  let  the  case  go  to  them 


(a)  1  Ir.  Law  Rep.  89. 

lb)  This  Act  received  the  Royal  Assent,  July  29,  1833. 


FOURTH  VICTORIA.  113 


ts  a  jury  question,  reserving  leave  to  the  defendant  to       1841. 
move  to  have  a  verdict  entered  for  him,  if  the  Court  should      Lkssss 

0*SULLIVAlf 

be  of  opinion  that  such  evidence  was  conclusive  of  an  ad-         v, 

M'SwiiiXT. 
vene  possession  at  the  time  of  the  passing  of  the  Act.  The 

jury  found  a  verdict  for  the  plaintiff.     A  conditional  order 

hsfing  been  obtained  on  the  22nd  November,  1839,  that 

the  verdict  had  for  the  plaintiff  should  be  set  aside,  and  a 

terdict  entered  for  the  defendants,  or  for  a  new  trial, 

Bemettj  Q.  C.  now  moved  to  make  it  absolute. 


From  1810  to  1838  the  defendant  and  Mrs.  Browne  his 
Mther-in-law  have  been  in  exclusive  possession  of  this 
UsbA,  and  the  question  here  is,  was  that  possession  adverse 
ir  not?  Before  the  new  Statute  of  Limitations,  the 
twaty  years  possession  of  one  tenant  in  common  was  no 
hi  to  another  tenant  in  common  in  an  action  of  ejectment, 
because  the  possession  of  one  tenant  in  conunon  was  the 
poflsession  of  all.  If  that  Act  went  no  farther  than  the  2nd 
Kedon,  no  question  could  arise ;  but  it  is  said  that  the  15th 
section  of  that  Act  gives  the  lessor  of  the  plaintiff  a  right. 
Tie  possession  would  not  be  adverse^  because  merely 
txdmve^  and  a  tenant  in  common  had,  by  the  15th  section, 
t?e  years  to  bring  his  ejectment,  if  the  possession  were 
not  adverse ;  but  if  the  possession  were  adverse  at  the 
pasdng  of  the  Act  for  any  space  of  time,  he  was  barred. 
An  ejectment  was  brought  in  1828,  by  Justin  Cf  Sullivan^ 
uid  served  on  M^Swiney  the  defendant,  who  took  defence ; 
tUs  was  before  the  new  Limitation  Act  had  passed.  At  the 
fiist  trial  the  Judge  told  the  jury  that  though  the  defend- 
ant's possession  was  adverse  at  the  passing  of  the  Act,  still, 
as  the  action  was  brought  within  five  years,  the  lessor  of 
the  plaintiff  was  entitled  to  recover.     It  was  in  that  case 

held,  that  the  jury  had  been  misdirected;  we  now  allege  that 

I 
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1841.        Camden   v,   Cowley{a)  ;    Swain  v,  HaOQi)  ;    Boberts   t. 
LB88BB      Kartic). 

OSULLIVAlf 
V. 

CoUinsy  Q.  C.  in  reply. — This  matter  of  adverse  poaaet* 
Bion  is  certainly  evidence  for  a  jury,  but  as  in  all  matten 
of  fact  submitted  to  a  jury,  the  construction  they  put  uftm 
it  is  matter  for  the  court  to  decide.     From  1810  what 
possession  was  first  delivered  to  Mrs.  Browne^  every  act  of 
hers  is  only  consistent  with  a  retainer  for  her  own  exclusive 
benefit ;  a  claim  to  receive  rent  excluMvely  is  evidence  of 
adverse  possession ;  Peaceable  d.  Hornblower  v.  IUid{d)9 
one  tenant  in  common  cannot  maintain  ejectment  againt 
another  without  actual  ouster  having  taken  place,  but  he 
may  do  so  if  his  cotenant  has  actually  ousted  him ;  and  if  a 
case  of  adverse  possession  is  not  made  in  such  an  actioBf 
the  practice  is,  that  a  special  consent  rule  is  entered  into, 
admitting  lease  and  entry  but  not  ouster; — and  thus  the 
question  of  ouster  is  left  open.     But  if  such  a  special  con-   I 
sent  rule  be  not  made,  then  the  common  consent  role  ii 
evidence  of  actual  ouster,  Adams  Ej.  54,  91,  268.     A  ten- 
ant in  common  taking  defence  to  an  ejectment  admits  actual 
ouster,  of  which  the  consent  rule  is  evidence,  OaieM  v. 
Brydm{e) ;  Doe  d.  White  v.  Cuff  (J) ;  Doe  d.  CuOey  v.  Toy- 
leT8on{g).  In  Ireland  the  consent  rule  is  not  entered  into  as  in 
England ;  but  the  party  by  taking  defence  impliedly  en- 
ters into  it ;  Smith  and  Baity^  481,  n.  Batty ^  438,  n.      Bjf 
the  defence  taken  by  M^Swiruy  in  1828  he  admits  actual- 
ouster  ;  it  may  be  said  that  this  is  a  fictitious  proceeding  » 
still  it  is  a  proceeding  limiting  the  rights  of  the  parties  9 


(a)  1  Wm.  Bl.  417.  (6)  3  Wils.  47. 

(c)  1  Taunt.  501.  (<f)  1  East.  568. 

(«)  3  Bur.  1895.  (/)  1  Camp.  773. 
ig)  3  Per.  &  D.  548. 
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and  if  the  case  between  the  parties  be  merely  that  one  is  ^    ^^^'    ^ 

baQiff  of  the  other,  the  case  is  tried  on  a  special  consent  q's^^J^^u 

nde :  if  the  defence  is  different,  the  parties  enter  into  the   %*,gJjL^ 

common  consent  rule.     The  consent  rule  admits  service  of 

dedaration,  Dadman  y.  Gibb9{a).  [Richards,  B. — If  they 

bid  filed  a  second  declaration  in  that  ejectment  proceeding 

yon  might  have  applied  to  the  court  for  a  special  consent 

nde  at  any  time  before  trial.]    That  should  be  done  before 

defence;  for  defence  in  this  country  implies  the  consent 

fde.    [Richards,  B. — The  court  would  have  excused 

joa;  the  taking  defence  may  be  made  in  such  a  way  as 

Mi  to  preclude  you.]     If  M^Swiney  did  not  mean  to  rely 

oa  ooiler,  he  might  have  done  so.     [Bradt,  C.  B. — 

TdkE^"  defence  to  an  ejectment  is  little  more  than  appear- 

^;  the  court  would  be  slow  to  say  that  the  way  of  taking 

would  be  evidence  of  an  actual  ouster].    The  plea 

court  is  the  taking  defence.   The  second  declaration 

fiidy  substitutes  the  real  defendant  for  the  casual  ejector. 

TTie  litigation  of  1828  related  to  the  same  subject  matter, 

md  was  conclusive  evidence  that  the  possession  was  of  an 

advene  character ;  Nepean  v.  Doe  d.  Knight.      [Bradt, 

C.  B. — Is  there  no  evidence  of  any  act  one  way  or  other 

between  the  parties  subsequent  to  the  ejectment  of  1828 

until  the  passing  of  the  act  ?     Possession  may  have  been 

adTeree  in  1828,  but  are  the  jury  bound  to  find  it  so  at  the 

pttnng  of  the  act  ?]  Yes :  when  one  state  of  facts  is  shown 

to  have  existed,  the  presumption  is  that  it  continues. 

Cur  :  adv :  vult 

Brady,  C.  B. — In  this  case  the  Lessee  of  Justin  OtSuU 
^^1^  is  the  plaintiff  in  an  ejectment  on   the  title,  and 

(a)  2  Car.  &  P.  615. 
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1841.      Poor   M^Sweauf  is  the  defendant ;    there  has  been  • 
LB88BB     verdict  for  the  lessor  of  the  plaintiff.    The  case  has  now 

0*8UIJJ[YA»  ^     '^ 

V.         come  before  us  on  a  motion  for  a  new  trial,  or  that  % 
H'SwniBT. 

verdict  should  be  entered  for  the  defendant.    The 


of  the  plaintiff  has  laid  his  demise  upon  the  19th  cf 
May,  1838»  and  the  fieu^ts  of  the  case  are  simply  theses 
Sylvester  (ySuttivan^  who  was  seized  in  fee  of  the  pienissi 
in  question,  died  in  the  year  1818,  intestate,  leaving  est 
aster,  Mrs.  Browne,  and  four  nieces,  daughters  of  anolhet 
sister,  who  died  some  time  before  him.  The  lessor  of  th* 
plaintiff  claims  on^-eighth  part  of  the  premises,  in  light  of 
one  of  those  daughters.  In  1810,  an  ejectment  was  brought 
on  the  demises  of  Mrs.  Browne^  and  of  the  four  nieces  ef 
Sylvester  G' Sullivan  against  some  person  who  had  got  inlD 
possession  of  the  premises  without  having  any  title  to  them; 
that  ejectment  succeeded,  and  possession  was  given  under 
it,  in  September,  1810,  of  the  entire  land.  Possessiim  on 
that  occasion  was  taken  by  the  agent  of  Mrs.  Brawm^ 
Mr.  M^Swineyj  who  was  the  father  of  the  present  de^ 
fendant,  and  who,  in  1814,  married  Lucy,  the  only  daughter 
of  Mrs.  Browne.  This  M^Sioiney,  the  fitther,  died  in  the 
year  1824;  and  thus,  from  1810  to  the  bringing  of  the 
ejectment,  there  was  a  continued  possession  in  Mrs« 
Browne,  and  those  claiming  under  her.  The  lessor  of  the 
plaintiff  represents  one  of  the  co-heirs  of  Sylvester  (ySvBi^ 
van :  and  a  question  arose  as  to  whether  a  title  had  not 
been  established  against  him  by  adverse  possession.  The 
case  was  before  tried,  and  a  verdict  was  had ;  a  bill  of  ex- 
ceptions was  taken,  and  ultimately  a  ventre  de  novo  was 
awarded.  The  point  decided  in  the  former  case  depended 
on  the  construction  of  the  3  and  4  Wm.  IV.  c.  27  ;  and  I 
concur  in  the  opinion  that  the  operation  of  that  Statute 
was  to  a  certain  degree  retrospective,  as  to  the  possession 
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of  tenants  in  oommon;  and  though,  before  that  Act,  the       1S4I. 
teparate  poaaesflion  of  one  (inthewords  of  the  12th  section)     Lsssu 
eo^aioener,  joint-tenant,  or  tenant  in  common,  of  the  en-         v. 
tirdy,  <nr  more  than  his  individual  share  of  such  land,  was 
■ot  adTerse  as  i^;ain8t  the  owners  of  the  other  shares,  yet, 
\rj  the  operation  of  the  Act,  the  possession  which  was  not 
iifane  prior  to  that  Act,  became  by  that  Act  adverse  as 
agdnst  tenants  in  common,  who  were  not  in  possession. 
However,  the  Court  dedded,  that  although  that  was  the 
opentioa  of  the  Act,  yet  that,  imder  the  15th  section, 
fldi  separate  possession  would  not  pr<^vail,  unless  the  pos« 
was  adverse  as  against  these  parties  at  the  time  of 
of  the  Act;  and  the  case  went  again  to  trial 
OB  tkl  question.    The  principle  decided  by  the  Court  of 
Enkqaer,  on  a  former  occasion,  has  been  confirmed  by 
Ife  Court  of  Queen's  Bench  in  England,  in  the  case  of 
CJbf  y.  Doe  d.  *rayUnon{a)j  in  which  it  was  decided  that 
vhoe  one  tenant  in  common  has  been  out  of  possession 
for  twenty  years  prior  to  the  passing  of  the  Act,  he  is 
barred  by  the  2nd  and  12th  sections  from  bringing  his 
aetion,  but  may  maintain  it  under  the  15  th  section,  within 
five  years  after  the  passing  of  the  Act,  if  the  other  tenant 
in  common  has  not  been  in  possession  adversely  to  him  at 
the  time  of  the  passing  of  the   Act.     Accordingly  the 
question  on  the  present  ejectment  was,  whether  the  posses- 
sion of  tiie  defendant  M^Swiney  was,  under  the  old  law, 
adverse  or  not  at  the  passing  of  the  Act.     Two  points  have 
been  raised  on  this  motion.    The  question  of  adverse  pos- 
session, with  all  the  drcumstances  of  the  case,  was  sub- 
mitted to  the  jury  at  the  trial ;  and  there  being  no  specific 
objection  to  the  charge  of  the  learned  Judge,  we  are  now 

(tt)  3  Per.  h  D.  589. 
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1841.  to  presume  that  the  question  was  left  by  him,  with  all 
LB88BB  proper  comments  on  the  circumstances  and  fiurts  that  were 
„^  brought  forward.  But  now  the  defendant  contends,  that 
wixsT.  gjijjgy  there  has  been  conclusive  evidence  given  of  his  ad- 
verse possession,  or,  that  the  verdict  of  the  jury  has  been 
against  the  weight  of  evidence ;  in  other  words,  that  the 
Judge  should  have  told  the  jury  that  they  were  bound, 
from  the  evidence  submitted  to  them,  to  find  a  verdict  for 
the  defendant;  or  that  they  themselves  should  have  de- 
duced from  that  evidence  that  the  possession  of  the  de- 
fendant, had  been  adverse  to  the  plaintiff.  It  there- 
fore becomes  necessary  to  consider  what  was  the  law  be- 
fore the  Statute  was  passed.  Now,  it  is  clear,  that  before 
the  Statute,  the  exclusive  possession  of  one  tenant  in  com- 
mon was  not  adverse  as  ag^nst  the  owners  of  the  oth^ 
shares.  This  is  recogpiized  by  the  12th  section  of  the 
Statute,  which  says,  **  when  any  one  or  more  of  several 
^^  persons  entitled  to  any  land  or  rent  as  co-parceners,  joint- 
^^  tenants,  or  tenants  in  common,  shall  have  been  in  pos- 
^^  session  or  veceipt  of  the  entierty,  or  more  than  his  or 
*^  their  individual  share  or  shares  of  such  land,  or  of  the 
^^  profits  thereof,  or  of  such  rent,  for  his  or  their  own  be- 
^^  nefit,  or  for  the  benefit  of  any  person  or  persons,  other 
^*  than  the  person  or  persons  entitled  to  the  other  share  or 
^^  shares  of  the  same  land  or  rent,  such  possession  or  re- 
^'  ceipt  shall  not  be  deemed  to  have  been  the  possession  or 
**  receipt  of  or  by  such  last-mentioned  person  or  persons,. 
**  of  any  of  them."  Again,  in  Doe  v.  Prosser  the  same 
doctrine  is  expressed  in  these  words  :  ^'  So  in  the  case  of 
*^  tenants  in  common,  the  possession  of  one  tenant  in  com- 
^*  mon,  eo  nomine j  as  tenant  in  common  can  never  bar  his 
^^  companion,  because  such  possession  is  not  adverse  to  the 
"  right  of  his  companion,  but  in  support  of  their  common 
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title."     And  without  citing  any  more  authorities,  the  ^     1841. 
of  Ctdleu  V.  Doe  d.  Taylersan  has  expressly  recognized  ^.^■•**" 

O  SULLITAIf 

the  same  doctrine ;  for  it  states  that,  ^^  generally  speaking,  v. 

M'SWINST. 

'*one  tenant  in  common  cannot  mamtam  an  ejectment 

**  against  another  tenant  in  common,  because  the  possession 

**  of  one  tenant  in  common  is  the  possession  of  the  other, 

'^and  to  liable  the  party  complaining  to  maintain  an 

^  ejectment,  there  must  be  an  ouster  of  the  party  com- 

« plaining."     It  had  always  been  held,  that  in  order  to 

coiutitate  adverse  possession  between  co-parceners  or  ten- 

iDts  in  common,  it  must  have  been  proved  that  there  was 

la  actual  ouster  by  the  party  in  possession ;  or  there  must 

be  oAcr  circumstances  in  the  case  from  which  the  &ct  of 

aa  oorter  may  be  presumed.  But  it  is  contended  here,  that 

tk  Court  is  to  be  at  liberty  to  say,  that  particular  circum- 

ftenees  are  or  are  not  to  be  conclusive  evidence  of  that 

&ct,  and  to  withdraw  the  case  from  the  jury.     It  appears, 

kowevOT,  from  all  the  authorities,  that  unless  an  actual 

ouster  be  proved,  every  thing  is  to  be  left  to  the  jury ; 

feod  that  they  are  to  say  whether  there  has  been  an  ouster 

unoimting  to  adverse  possession.     It  is  so  laid  down  in 

Doe  V.  Prasser^  by  AstaUj  J. — "  There  have  been  frequent 

*^  disputes  as  to  how  far  the  possession  of  one  tenant  in 

^  common  shall  be  said  to  be  the  possession  of  the  other, 

"  and  what  acts  of  the  one  shall  amount  to  an  actual  ouster 

"of  his  companion.     As  to  the  first,   I  think  it  is  only 

*'  where  the  one  holds  possession  as  such,  and  receives  the 

**  Tents  and  profits  on  account  of  both.     With  respect  to 

"  the  second,  if  no  actual  ouster  is  proved,  yet  it  may  be 

**  inferred  from  circumstances,   which   circumstances  are 

"  matter  of  evidence  to  be  left  to  a  jury."     Again,  in  Doe 

^^  Wittiams  the  same  position  is  laid  down  as  to  mort- 

Pgor  and  mortgagee,   and  the  possession  of  the  mort- 
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1841*  gagor  is  not  to  be  considered  adverse.  Again,  in  CuUey  y. 
Lbsssx  2x^  |{.  TaylersoUj  the  Lord  Chief  Justice  Dennum  weeam 
V'  Ho  consider  the  law  to  be  the  same,  although  in  that  case 
the  judge  appears  to  have  told  the  jury  that  there  was  no 
adverse  possession ;  he  says,  '*  But  where  the  daimant 
M  tenant  in  common'  has  not  been  in  participation  of  the 
**  rents  and  profits  for  a  considerable  length  of  time,  an^ 
**  other  circumstances  concur,  the  judge  will  direct  the  juy 
**  to  take  into  consideration  whether  they  will  presume  that 
*^  there  has  been  an  ouster ; "  plainly  implying  that  it 
would  be  an  objection  to  the  charge  that  he  had  not  left 
that  fiust  to  the  jury. 

Now,  if  ever  there  was  a  case  in  which  the  first  posses* 
sion  was  not  adverse,  it  is  the  present ;  because  that  pos- 
session was  recovered  from  a  hostile  claimant  in  an  gectment 
by  Mrs.  Braume  herself,  not  on  her  own  demise  only,  boft^ 
on  demises  by  the  other  co-parceners  also.  Therefore^  if 
he  remained  in  possession  for  ever,  the  possession,  we  most 
conclude,  was  taken  by  M^Swiney  the  elder,  not  on  account 
of  himself  alone,  but  on  account  of  the  other  co-parcenen 
also.  Under  these  drcumstances  the  Court  cannot  say 
that  there  was  no  case  to  be  left  to  the  jury.  It  is,  how- 
ever contended,  that  a  particular  piece  of  evidence  has  been 
griven  which  was  conclusive.  That  piece  of  evidence  was, 
that  in  the  year  1828,  the  lessor  of  the  plaintiff  brought  an 
ejectment,  claiming,  along  with  other  co-parceners,  one-half 
of  the  premises.  Defence  was  taken  to  that  ejectment  in 
the  name  of  the  present  defendant,  but  nothing  was  done 
on  it.  It  does  not  appear  why  it  was  not  prosecuted ;  there 
is  no  evidence,  one  wajr  or  the  other,  what  were  the  pro- 
ceedings in  that  ejectment.  It  would  appear  only  that  an 
ejectment  was  brought,  claiming  the  possession  of  this 
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■hare,  and  that  defence  was  taken  thereto;  but  no  more       1841. 

qipeaia.    This  was  evidence  for  the  jury  to  presume  or  not      Lsssbx 

to  Dfesnme  an  actual  ouster  at  the  time  of  the  ejectment.         v. 

.      .  ,  M*8wiiisT. 

But  the  question  is,  what  was  the  position  of  the  parties  on 

Ae  24th  July,  1833,  five  years  after  that  ejectment  was 
bought ;  and  it  would  be  di£Eicult  to  decide  that,  after  the 
lapse  of  five  years,  or  in  any  assignable  period  aft;er,  the 
ftetB  of  an  ejectment  having  been  brought,  and  defence 
having  been  taken  to  it,  must  be  taken  as  conclusive  evi- 
dence of  adverse  possession. 


On  these  grounds  I  am  of  opinion  that  this  ejectment  of 

\Wy  was,  with  the  other  fietcts  of  the  case,  matter  for  the 

jarf;  and  the  Court  will  not  lay  down  that  this  ejectment 

of  1828,  which  was  no  ftirther  dealt  with  than  I  have  said, 

■  to  be  conclusive  evidence  of  adverse  possession  in  1833. 

The  jury  took  the  whole  case  into  their  consideration ;  I 

aanme  that  the  case  was  submitted  to  them  with  all  {Nroper 

direetions,  and  they,  acting  on  such  directions,   found  a 
ferdict  for  the  lessor  of  the  plaintiff.     That  verdict  was 

dearly  according  to  the  right  of  the  party,  supposing  there 

bd  been  no  bar  of  the  Statute  of  Limitations ;  and  there- 

fae,  as  to  the  right  and  title  of  the  parties,  it  appears  to  be 

Kooiding  to  justice.     If  this  Statute  had  not  passed,  it 

coidd  not  be  contended  that  the  lessor  of  the  plaintiff  should 

not  have  succeeded ;  it  is  indeed  almost  conceded  that, 

^out  the  Statute  there  would  be  no  case  to  resist  his 

claim.    The  defendant  gets  the  benefit  of  the  new  bar, 

ousting  retrospectively  on  his  possession ;  but  he  seeks  to 

OQst  the  other  party  of  the  benefit  arising  firom  his  pos- 

>^on.    The  jury  found  that  them  *had  been  no  adverse 

poKession ;  and  I  do  not  think  that  where  the  verdict  is 

^ccordmg  to  law  and  to  the  justice  of  the  case,  the  Court 
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1841.  will  make  a  verdict  which  the  jury  refused  to  make,  or 
LB88BB  will  set  aside  this  verdict,  because  they  think  the  jury 
V,  might  have  decided  the  other  way.  In  the  case  of  JVilku^ 
son  V.  Payne{a),  Lord  Kenyan  says,  it  is  a  general  rule 
that  in  a  hard  action,  where  there  is  sometliing  on  whicji 
the  jury  have  nosed  a  presumption  agreeably  to  the  justice 
of  the  case,  the  Court  will  not  interfere  by  granting  a  new 
trial  where  the  objection  does  not  lie  in  the  point  of  law ; 
and  BtdleTf  J.  says,  ^^  If  the  verdict  be  consistent  with  the 
*^  justice,  conscience,  and  equity  of  the  case,  we  ought  not  , 
^^  to  g^rant  a  new  trial."  That  is  a  strong  case ;  the  only 
difference  between  it  and  the  case  before  us  is,  that  there 
the  jury  found  for  the  presumption,  and  here  they  refused 
to  find  it. '  For  all  these  reasons  I  think  the  Court  ought 
not  to  direct  a  verdict. 

Foster,  B. — In  this  case  there  has  been  a  verdict  for 
the  plaintiff*,  and  the  question  is,  whether  it  should  stand 
or  not  ?  As  to  this,  I  agree  with  the  opinion  already  ex- 
pressed by  the  Lord  Chief  Baron.  The  day  of  the  demise 
in  the  ejectment  of  1838,  is  within  five  years  after  the 
passing  of  the  3  and  4  Wm.  IV.  c.  27 ;  the  present  action 
was  brought  within  those  five  years ;  if  it  had  been  other- 
wise, I  should  be  of.  opinion  that  the  present  plaintiff  was 
barred.  But  here  the  question  is  clearly  open,  whether  the 
possession  of  the  defendant  was  adverse  or  not  ?  The  3  & 
4  Wm.  IV.  c.  27,  sec.  15,  enacts,  that  ^^  when  the  posses- 
^*  sion  or  receipt  of  the  profits  of  the  land,  or  the  receipt 
"  of  the  rent,  shall  not  at  the  time  of  the  passing  of  this 
^^  Act  have  been  adverse  to  the  right  or  title  of  the  person 
^*  claiming  to  be  entitM  thereto,  then  such  person  or  the 

(a)  4  T.  R.  468. 
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**  penon  daiming  through  him,  may,  notwithstanding  the        1841. 
^  period  of  twenty  years,  herein-before  limited,  shall  have      Lbssbb 
**  expired,  make  an  entry  or  distress,  or  bring  an  action  to  r. 

^  reooYcr  such  land  or  interest,  at  any  time  within  five 
^  years  after  the  passing  of  this  Act/'     I  think  therefore, 
that  if  the  possession  of  Mrs.  Browne* s  representative  was 
•drene  to  that  of  the  plaintiff  at  the  time  of  the  passing  of 
ibe  Act,  he  would  be  banred ;  but  otherwise,  that  his  right 
VIS  not  barred,  and  that  he  was  entitled  to  bring  his  action 
iidim  the  five  years.    Mrs.  Brmonis  possession  could  not 
kfe  been  adverse  at  all  but  for  the  3  and  4  Wm.  IV. 
e*Y7,  and  the  question  was  open  to  the  jury  under  that 
Act,  vhether  the  possession  of  the  defendant  was  adverse 
viol;  if  his  possession  were  adverse  when  the  ejectment 
W  brought,  the  plaintiff  cannot  succeed,  for  he  is  out  of 
die  saving  of  the  Statute ;  but  if  not  adverse  then,  the  Sta- 
tute does  not  bar  him.     Yet,  if  the  five  years  had  elapsed, 
after  the  passing  of  the  Act,  and  before  the  ejectment  was 
brought,  the  possession  must  have  been  considered  adverse. 
That,  however,  not  being  the  case,  the  question  was  open 
to  the  jury ;  it  was  a  perfectly  fair  question  for  a  jury  to 
Mde,  and  properly  left  to  them  by  the  judge.     They  de- 
cided perhaps  differently  from  what  others  in  this  court 
would  have  done,  but  I  think  they  decided  properly.     Is 
not  the  question  then  that  the  jury  had  no  right  to  find  as 
they  did,  and  that  we  ought  to  send  the  question  to  them 
igain  ?    Now,  I  think  the  question  was  fairly  within  the 
{ffovmce  of  a  jury.     The  only  remarkable  circumstance  in 
^  case  was  the  question  whether  the  ejectment  in  the 
year  1828,  was  such  as  to  take  from  the  jury  that  power 
^hich  they  would  otherwise  have  possessed ;  the  question 
IS  therefore  reduced  to  this:  was  the  ejectment  of  1828, 
^d  the  defence  taken  to  it,  such  a  fact  as  to  take  the  point 
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1841.  out  of  the  discretion  of  the  jury.  The  present  plaintiff 
Lbsbbb  brouirht  that  ejectment  to  recover  a  portion  of  the  lands  in 
V.  question,  how  much  does  not  clearly  appear;  and  defence  wite 
taken  to  that  gectment,  but  it  did  not  go  to  trial.  Here 
is  ground  for  raising  an  argument,  that  the  de£sndant's 
possession  was  adverse  in  1828,  and  tiiat  it  mig^t  have  so 
continued  till  1838.  But  the  jury  was  properly  the  tribunal 
to  dedde  this ;  and  they  found  that  the  possession  was  not 
adverse  to  the  rights  of  the  plaintiff;  I  think  the  jury  have 
a  right  to  fojm  their  own  opinion,  and  I,  as  a  Judge,  pn>« 
nounce  no  opinion  on  the  subject,  but  defer  to  theirs.  It 
is  sufficient  for  the  lessor  of  the  plaintiff,  that  there  was  a 
possibility  that  the  possession  of  the  defendant  was  not  ad* 
verse  in  1828 ;  if  so,  the  present  plaintiff  has  a  right  to 
ynitintidn  his  ejectment,  for  there  are  no  grounds  for  saying 
that  possession  was  adverse  in  1838,  unless  it  was  so  in 
1828.  Now  there  may  be  some  evidence  that  the  posses* 
sion  was  adverse  in  1828,  but  unless  that  evidence  is  so 
conclusive  as  to  exclude  any  other  supposition,  it  cannot 
be  said  that  the  jury  formed  a  wrong  opinion.  Before  we 
undertake  to  condemn  the  jury,  we  should  recollect  that 
the  ejectment  of  1828  was  not  proceeded  in.  The  defend* 
ant  may  have  taken  that  defence  for  the  premises,  (and  that 
I  think  a  probable  supposition,)  not  included  in  that  eject- 
ment. That  ejectment,  though  deserving  of  great  consi* 
deration  from  the  jury,  was  not  absolutely  conclusive,  and 
if  it  SeQIs  short  of  being  so,  they  had  to  deal  with  it,  and 
they  have  done  so.  The  defendant  has  no  case  except  the 
alleged  conclusiveness  of  the  taking  defence  to  the  eject* 
ment  of  1828.  Did,  then,  that  ejectment  of  1828  give 
the  defendant  an  invulnerable  case  P  If  not,  the  jury  had  a 
right  to  dispose  of  it ;  and  they  appear  to  have  disposed  of 
it  according  to  right. 
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RiCHAEDS,  B. — ^This  is,  in  my  opinion,  a  case  of  con-       1841. 

«  T 

ndJoiMe  impcvtancey  and  it  is  one  in  which  my  mind  has     Lbsskb 

(hifftni^  much.    I  state  the  grounds  of  the  opinion  I       '  v. 

H*8inHBT. 
Ml  going  to  pronounce,  lest  it  should  be  misconstrued. 

By  the  second  section  of  3  &  4  W.  3,  c.  27,  it  is 
esaeled,  that  after  the  day  on  which  that  Act  was  to  come 
into  opevatioii,  ^*  no  person  should  make  an  entry  or  dis- 
'^tresB,  or  hring  an  action  to  recover  any  land  or  rent,  but 
**within  twenty  years  next  after  the  time  at  which  the 
''light  to  Biake  such  entry  or  distress,  or  to  bring  such 
shall  have  first  accrued  to  some  person  through 
he  claims,  or  if  such  right  shall  not  have  accrued 
**  to  SBj  person  through  whom  he  claims,  then  within 
^Ivaity  years  next  after  the  time  at  which  the  right  to 
''Jttke  auch  entry  or  distress,  or  to  bring  such  action,  shall 
^  hsfe  first  accrued  to  the  person  making  or  bringing  the 
^  ame."  That  section  did  not  affect  tenants  in  common, 
cr  oo-parceners ;  for  by  the  law  as  it  stood  at  the  passing 
of  that  Act,  the  possession  of  one  tenant  in  common  was 
dK  possession  of  them  all ;  but  the  12th  section  of  the 
ttme  Statute  brings  co-parceners  and  tenants  in  common 
withm  the  operation  of  the  second  section.  The  12th 
section  enacts,  that  the  possession  or  receipt  of  the 
entierty  or  more  than  his  share  of  land  or  rent,  by  one 
eo^paroener,  joint  tenant,  or  tenant  in  common,  such  pos- 
tenion  or  receipt  shall  not  be  deemed  to  have  been  the 
poMesnon  or  receipt  of  or  by  the  other  persons  entitied 
to  the  other  shares  of  the  land  or  rent. 

In  this  case  the  plaintiff  and  the  party  under  whom  he 
^Icrives,  were,  in  point  of  £eu^,  out  of  possession  firom  1810, 
^cept  so  £Eur  as  the  possession  of  his  co-tenant  in  common 
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1S4I.       may  in  law  be  conndered  as  his  possession ;  but  more  than 
Jjmbbke      twenty  years  having  elapsed  from  1810  to  the  bringing  oi 
the  present  ejectment  in  1838,  the  plaintiff  would  be  barred 


V. 
M'SWXHBT. 


by  the  2nd  and  12th  sections,  (the  Statute  being;  mani- 
festly in  this  respect  retrospective  in  its  operation,)  unless 
he  can  show  that  he  is  within  the  saving  contained  in  the 
fifiteenth  section ;  in  other  words,  unless  he  can  show  that 
the  possession  of  the  defendant  has  not  been  adverse  at  As 
time  of  the  passing  of  the  3  and  4  Wm.  IV.  according  to 
the  state  of  the  law  as  it  stood  at  the  passing  of  that  Act 
The  question  m  controversy  in  tiiis  ejectment  turns  wholly 
upon  this :  was  the  possession  of  the  defendant  adverse  at 
the'time  of  the  passing  of  the  3  and  4  Wm.  IV.  c  27? 
The  jury,  in  finding  for  the  plaintiff,  have  pronounced  in 
their  opinion,  that  it  was  not.  But  the  defendant  says  it 
was ;  and  insists  that  upon  the  feu^ts  proved,  the  verdiet 
ought  to  have  been  for  him.  He  says  that  he  and  those 
under  whom  he  derives,  were  in  exclusive  possession  or  re- 
ceipt  of  the  rents  firom  1810  to  1833 ;  and  .further,  that  the 
lessor  of  the  plaintiff,  with  others,  in  1828,  brought  their 
ejectment  on  the  titie  for  a  portion  of  the  property  in 
question,  (including  the  part  now  sought  to  be  recovoed 
by  the  plaintiff  in  this  action,)  and  that  the  defendant  took 
defence  on  the  27th  November,  1828,  to  that  ejectm^it* 
And  admitting  that  possession  by  one  tenant  in  common, 
even  for  the  length  of  time  that  I  have  stated,  would  not 
alone  be  sufficient,  according  to  the  law  before  the  Statute 
to  establish  our  adverse  possession  in  him ;  the  defendant, 
nevertheless,  contends,  that  that  circumstance,  accompanied 
with  the  ejectment  of  1828,  and  defence  thereto,  are  con- 
clusive to  do  so ;  and  that  the  verdict  should  therefore  be 
entered  for  him,  or  a  venire  de  novo  awarded.  Undoubt- 
edly, if  the  possession  of  the  defendant  were  adverse  at  the 
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pasfiiiig  of  the  3  and  4  Wm.  IV.  c.  27,  no  matter  for  what       1841. 
leofith  of  time,  however  short,  the  plaintiff  would  be  barred  ^  Lessee 
by  the  operation  of  the  2nd  and  12th  sections  of  the  Act,  v* 

takoi  together,  the  ejectment  in  this  case  not  having  been 
koagfat  till  the  year  1 838;  Nepean  v.  Knight{a) ;  (y Sullivan  v. 
lfSHnney(b) ;  Cutty  v.  Doe  d.  Taylers(m{c\  and  would  not 
be  within  the  saving  of  the  15th  section,  (the  statute  being 
islhave  mentioned,  in  thisrespectretrospective,) and  the  de- 
fcudant  having  been  in  possession  formore  than  twenty  years 
pior  to  the  bringing  of  the  ejectment.    With  respect  to  the 
fBol  evidence  in  the  case,  I  confess  I  do  not  feel  much 
ptwd  by  it ;  that  evidence  was  before  the  jury,  and  they 
gave  it,  I  assume,  the  weight  that  it  was  justly  entitled  to ; 
bat  tbe  admitted  exclusive  possession  from  1810,  and  the 
qectment  and  defence  of  1828  press  me  very  much,  and 
create  in  my  mind  a  great  deal  of  difficulty.      Upon  the 
best  consideration,  however,  which  I  can  give  the  subject, 
I  would  say  that  the  defence  taken  by  the  defendant  in 
1828,  to  the  ejectment  brought  by  his  co-tenant  in  com- 
Qon,  ought  not  to  be  likened  to  a  defence  taken  by  a  party 
iKyt  standing  in  the  relation  of  a  tenant  in  common  with 
the  clidmant.     In  the  case  of  tenants  in  common,  the  de- 
fence would  by  no  means  be  conclusive  of  an  adverse  claim 
to  the  exclusive  possession  by  the  party  taking  it,  for  un- 
doubtedly it  was  competent  to  a  tenant  in  common  to 
defend  an  ejectment  brought  by  his  co-tenant  in  common, 
by  showing  that  no  actual  ouster  had  taken  place ;  thus  ad- 
mitting, instead  of  controverting  the  right  of  his  co-tenant 
m  common.     In  England,  no  doubt,  it  was  necessary  for 
&  defendant  intending  to  rely  on  such  a  defence  to  apply  to 
the  Court  to  be  permitted  to  enter  into  a  special  rule  to 

(a)  2  Mees  h  W.  894.  (6)  2  Ir.  L.  R.  89. 

(c)  3  Per.  &  Dav.  t^d. 

K 
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1841.        confess  lease  and  entry  only ;  and  in  this  country  where 
Lessee      no  such  rule  is  actually  entered  into,  it  mi&'ht  have  been 

O'SULLITAll  ^  ^  .  .  T_ 

V.         necessary  to  obtain  some  special  order  on  the  subject  be- 
ii'Swssin'.  . 

fore  the  trial.  But  that  does  not  alter  or  affect  the  equi- 
vocal nature  of  the  act  of  the  defendant,  which  is  relied 
upon  in  this  case,  as  establishing  adverse  possession.  All 
I  mean  to  say  is,  that  from  the  very  peculiar  nature  of  this 
case,  and  the  relation  in  which  the  parties  stood  towards 
each  other,  the  mere  taking  defence  by  the  defendant  to 
the  ejectment  in  1828,  did  not  necessarily  imply  or  import 
that  the  defendant  disputed  or  intended  to  dispute  the  title 
of  the  lessor  of  the  plaintiff  as  a  co-tenant  in  common  with 
him,  the  defendant.  Had  the  parties  not  stood  toward  each 
other  in  the  relation  in  which  they  did,  or  had  there  been 
other  sufficient  evidence  to  establish  that  the  intention  of 
the  defendant  in  taking  such  defence,  was  to  dispute  the 
title  of  the  lessor  of  the  plaintiff; — ^had  there  been  a  pre- 
vious demand  by  the  lessor  of  the  plaintiff,  or  his  co-tenant 
in  common,  for  the  proportion  of  the  rent  to  which  he  was  en* 
titled,  or  for  a  participation  in  the  possession,  and  a  refusal, 
or  had  there  been  any  unequivocal  act  of  the  defendant 
showing  a  claim  to  the  exclusive  title  of  the  premises  in 
question,  I  should  at  once  admit  that  from  the  ejectment  of 
1828  and  defence  thereto  by  the  defendant  at  that  time,  and 
no  intervening  circumstance  occurring  to  change  the  nature 
of  that  possession,  up  to  the  passing  of  the  3  and  4  Wm. 
IV,  I  would  feel  bound  to  hold  that  the  possession  of  the 
defendant  continued  and  remained  adverse  up  to  that  time, 
and  consequently  that  the  plaintiff  would  be  barred  in  the 
present  action. 

I  admit,  that  when  one  man  against  the  will  of  another, 
holds  possession  of  lands  claimed  by  such  other  person,  and 
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when  required  to  give  up  and  relinquish  such  possession,        1841. 
refuses  to  do  so,  and  more  especially  when  he  resists  pro-  ^.Jf*'®^^ 
oeedinfifs  instituted  in  a  court  of  iustice  for  the  recovery  of         v. 
the  same,  it  never  can  afterwards  be  contended,  that  a 
party  so  acting  does  not  hold  adversely  against  such  a 
daimant ;  and  indeed  I  know  of  no  other  means  by  which 
my  person,  in  possession,  can  more  effectually  and  un- 
eqfidvoeally  signify  his  intention  of  holding  adversely,  than 
by  contesting  in  a  court  of  justice,  the  right  of  a  party 
fhinring  title  against  him*     I  admit  also,  that  we  are  not, 
moQOStruing  the  15th  section  of  the  3  &  4  W.  IV.  c.  27, 
to  emfirand  title  with  possession  ;   no  matter  what  the 
tideof  the  party  in  possession  originaUy  might  have  been, 
Ae  question  is,  what  right  or  title  did  he,  in  point  of  fact, 
diini  to  hold  by,  at  the  time  of  the  passing  of  the  3  &  4 
W.  IV. ;  and  if  he  insisted  on  holding  adversely  at  that 
time,  and  demonstrated  an  unequivocal  intention  so  to 
Ud,  I  do  not  see  how  we  could  adopt  the  verdict  of 
iny  jury  that  found  the  fact  differently  ;  but  as  I  have 
•beady  expressed,  the  circumstances  imder  which  the  de- 
fendant held  in  this  case,  and  the  acts  relied  on  by  the 
pUntiS^  as  evidencing  the  character  in  which  the   de- 
fendant so  held,  are  equivocal.     And  although  I  do  not 
say,  that  I  would  have  drawn  the  same  conclusion  as  the 
jury  appear  to  have  done  from  the  fiELCts  brought  before 
them,  yet  the  verdict  appearing  on  the  whole  to  be  very 
craastent  with  the  justice  of  the  case,  I  do  not  feel  called 
^>pon  to  set  it  aside. 

Motion  refused. 
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1841. 

ExcHiQUEs'  TUTHILL  V.  BRIDGMAN. 

OF  PUEAS* 

'"**"^    '    XXENN,  Q.  C,  with  whom  was  Freemany  moved  the  Court 

necessary  to  ^^^  ^^^  defendant  might  be  allowed  his  costs,  under  the 
Buaum  an  ^  43  Q^^  m^  ^^  45  g^  3^    ^his  was  an  action  brought  by 

plication  un-  ,     ,  •  ~o         ^ 

der  the  43  O.  the  plaintiff,  as  indorsee,  to  recover  the  amount  of  two 

8,  c  46,  s.  2,      , 

by  a  defendant  bills  of  exchange,  one  for  £40,  and  the  other,  which  it 
is  soffid^t  if  was  contended  was  only  a  renewal  of  the  first,  for  about 
arrested,  but  ^^11 1^-  ^^-  9  ^^is  last  was  not  paid.  The  defendant  was 
special  baS.  arrested  for  £72,  or  rather  gave  bail  to  the  sheriff,  as  on  an 
^^®"  ?*xr.  .  wrest  for  that  sum.     On  the  30th  of  January,  1839,  the  de- 

eause  at  Am  ^ 

Prius  was       claration  was  filed ;  the  defendant  pleaded  to  issue,  and  the 

referred,  and 

the  postea  en-  cause  not  having  been  taken  down  to  trial,  on  the  27th  of 

dorsed  for  the  11. 

amount  January,  1840,  he  obtained  a  conditional  order  for  judg- 

awarded,  tiiis  ___ 

was  held  equi-  m^nt  as  in  case  of  nonsuit.  This  was  discharged  on  the 
recovery  by  P^^tiff  giving  a  peremptory  undertaking  to  go  to  trial  the 
^^  ensuing  assizes,  and  he  accordingly  took  down  the  record  for 

trial  at  the  Limerick  Spring  Assizes  of  1840.  The  case  was 
referred  to  arbitration,  and  the  arbitrator  found  for  the  de- 
fendant as  to  one  bill,  and  for  the  plaintiff  on  the  other,  and 
the  register  indorsed  on  the  postea  a  verdict  for  the  plaintiff 
for  £32  2^.  6cf.  and  6cf.  costs.  The  arrest  being  for  so 
large  a  sum  as  £72,  and  the  award  which,  in  fact,  is  to 
be  considered  as  a  verdict  of  the  jury,  being  for  £32,  only 
the  defendant  is  entitled  to  his  motion ;  as  firom  the  plain- 
tiff being  partner  of  the  drawer  of  the  bill,  he  must  have 
well  known  that  one  was  merely  a  renewal  of  the  other. 


Cooper^  Q.  C,  4*  CfHarOy  contra. — This  is  a  penal  act, 
and  to  sanction  an  application  on  it,  the  circumstances  must 
be  such  as  to  enable  the  defendant  to  maintain  an  action  for 
a  malicious  arrest.    The  words  are — "  if  it  be  made  appear, 
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*'  upon  hearing  the  parties  by  affidavit,  to  the  satisfaction  of^      1841. 
'*  the  Court,  that  the  plaintiff  had  not  any  reasonable  or    Tuthill 
*^  probable  cause  for  holding  the  defendant  to  bail."  Bbidgmait. 

Now,  here  the  defendant  was  not  arrested,  and  held  to 
qpedal  bail.      He  never  was  held  to  special  bail,  as  he 
gave  bail  to  the  sheriff,  and  the  cause  of  bail  was  dis- 
allowed, and  he  was  discharged  on  a  common  appearance 
being  entered.     This  is  decided  by  the  cases  of  Bates  y. 
PUlbi^d)j  and  Amor  v.  BhfieldQ)).     Malice  also  is  essen- 
tiil(c).     The  defendant  here  is  not  entitled  to  his  costs 
mder  the  Act,  as  the  plaintiff  did  not  recover  by  verdict, 
bolVjthe  award  of  an  arbitrator;  Keen  v.  Deeble(d)  Per 
TMiah  J«,  in  Holden  v.  Baith(e).     But  as  to  the  merits, 
happean  that  the  plaintiff  took  up  the  orig^inal  bill,  and 
nbsequently  Wheeler  brought    him    the   bill    called    a 
RsewaL    [Per  Cuiu — If  he  paid  the  original  bill  out  of 
his  own  pocket,  it  is  almost  conclusive  evidence  that  he 
could  not  have  known  the  second  bill  was  a  renewal]. 

Freenum  contra. — As  to  the  merits,  and  cited  Tipton  v. 
Gardiner{f). 

Bbadt,  C.  B. — On  the  fetcts  of  this  case,  we  must  con- 
sider the  award  as  substantially  the  verdict  of  the  jury, 
and  the  ^um  as  recovered,  within  the  words  of  the  act. 
For  several  reasons,  a  party  arrested  is  within  the  meaning 
of  the  act,  and  entitled  to  make  this  application;  he  is 
within  all  the  evils  contemplated  to  be  remedied,   and 

(a)  2  Dowl.  P.  C.  367.  2  Cr.  &  Mee.  374,  S.  C.     (6)  2  M.  &  Scott  156. 
(e)  1  B.  Moore.  92.  contra  Donlan  v.  Brett,  10  B.  &  C.  117 ;    Earlo 
V.  Wynne.  1  Cr.  fr  Mee.  532. 
((0  3  B.  &  C.  491. 
(<)  4  Nev.  fc  M.  466.  (/)  4  Ad.  &  E.  317. 
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1841.  dearly  has  leodyed  the  injury  to  be  compensated.  The 
light  of  the  defiendant  is  not  contingent  on  the  finding  of 
the  jury,  bdng  for  less  than  the  amount  for  whidi  the 
party  was  held  to  special  bail.  The  question  is,  whether 
the  party  was  arrested  without  probable  cause,  and  not 
whether  the  arrest  was  malicious;  but  if  it  was  without 
probable  cause,  the  onus  is  on  the  defendant  to  show  it  to 
the  satisfiiction  of  the  Court  Here  the  action  and  arrest 
were  for  the  amount  of  two  bills,  and  payment  of  one  was 
made  out  only  inferentially.  The  bill  passed  through 
Wbeda^shuid&f  and  there  is  no  evidence  that  T\tAill knew 
this  bill  was  a  renewal,  and  it  was  discounted  by  TtKikUTs 
clerk,  as  2\ttkill  swears,  fat  his  own  purposes.  Bridgnum 
should  have  called  <m  TmOdU  im  the  original  bill,  at  the 
time  of  passing  the  renewaL  Under  these  drcumstances 
we  cannot  say,  diat  TvthiU  had  not  probable  cause  ftr 
arresting  the  defendant  for  the  amount  of  both  bills,  and 
the  moticm  must  therefinre  be  refused  with  costs. 

Motion  refused  with  costs(a). 


(a)  See  Robitutm  t.  PifmtU,  5  Mee  ft  W.  479,  3  Jnr.  I0S3;  and  to 
the  decisions  on  the  statote  generally,  2  Arch.  Q.  B.  Pnc  1148  to 
1152. 
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1841. 

WHITE  V.  DOOLAN.  ^ISSS^ 

ov  Pleas. 
Wednesdrnff 

AssuBfPsiT  by  the  plaintiff  as  indorsee  aefainst  the  de-  •^«»««ry  27. 

.  .  fill   Where  abiU 

fandant,  as  indorser  of  a  bill  of  exchange,  dated   10th  of  exchange 

was  drawn  bv 

April,  1837,  for  £16  10«.,  payable  at  nine  months  after  a  on  B,  and 
date,  drawn  by  one  James  Kelly  on  William  J,  Kelly^  and hi^imd in- 
aceepted  by  him,  and  indorsed  by  James  Kelly  to  the  de-^^^  aniby 
fandant,  and  by  the  defendant  to  the  plaintiff.    This  bill  ^MiiS  B. 
bd  been  passed  by  the  defendant  to  the  plaintiff,  as  a  set-  f^^^^^^ 
flBMat  for  the  defendant's  own  acceptance  of  another  bill  ™ent  of  no 

*  ayail  against 

for  £15,  drawn  on  him  by  the  plaintiff,  which  had  become  B,  afterwards 

.  ^  snedC;  the 

over  due,  and  was  protested.  In  Michaelmas  Term,  1838,  Court  refused 

to  allow  ludfiT" 

(k  plaintiff,  at  the  instance  of  the  defendant,  proceeded  ment  as  in  case 
igUDst  the  acceptor  William  J,  KeUy^  for  the  sum  of  be  entered 
£12  10^.,  then  due  upon  the  bill,  and  obtained  judgment,  ^^t^be^^ 
and  issued  execution  against  him ;  but  finding  that  execu-  ^J^^^ 
turn  unavailable,  he  then  proceeded  in  the  present  action  I^^*®^^*^® 
acrainst  Doolan.  the  present  defendant,  for  the  balance  of  <»i^^tional 

^  .  .  order  must 

£12.    The  declaration  in  this  cause  was  filed  in  May,  rely  on  the 

affidavits  to 

1839.    Soon  after  proceedings  were  taken  against  Doolanj  support  it» 

and  those 

a  person  on  behalf  of  William  J.  KeUy  came  forward,  and  filed  as  cause 
after  several  promises  to  that  effect,  in  September,   1839,  therefore  Uie 
paid  the  balance  of  £12  then  due  on  the  bill  for  £16  10*.,  fl^^fo  ° 
with  interest  and  costs.  The  person  who  paid  this  balance,  j^^^^f  Un- 
required the  bill  upon  which  it  was  due  to  be  given  up,  ^°J*»  cannot 
Wore  he  would  make  such  payment,  althou&fh  the  plain-  swering  affi- 

r  J  »  o  r  davits  tothose 

tias  attorney  represented  to  him  that  there  were  some  filed  as  cause, 
^ts  due  by  the  defendant  to  the  plaintiff  in  respect  of  it. 
^0  further  proceedings  were  taken  in  the  case,  by  either 
^e  plaintiff  or  defendant,  until  on  the  7th  January,  184 1, 
a  notice  of  a  motion  to  enter  up  judgment  as  in  case  of  a 
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1841.  nonsuit,  was  served  on  the  plaintiff's  attorney.  After  «er- 
Whitb  vice  of  the  notice  of  the  7th  January,  (which  was  not  re- 
DooLAK.  ceived  until  the  9th  January,)  a  notice  in  reply  was  served 
on  the  9th  of  January,  by  the  plaintiff,  cautioning  the  de- 
fendant against  proceeding  in  the  motion.  The  defendant, 
notwithstanding,  on  the  13th  January,  obtained  the  con- 
ditional order  for  judgment,  as  in  case  of  a  nonsuit.  On 
the  19th  January  the  plaintiff  served  a  notice,  stating  that 
he  had  filed  certain  affidavits  as  cause  ag^ainst  the  condi- 
tional order ;  and  on  the  22nd  of  January,  the  defendant  * 
served  another  notice  of  a  motion  to  make  absolute  the 
conditional  order,  notwithstanding  the  affidavits  filed  by  the 
plaintiff  as  cause,  and  apprising  the  plaintiff  that  he  would 
rely  upon  the  answering  affidavits  of  the  defendant  that 
day  filed,  on  an  attested  copy  of  the  judgment  entered  by 
the  plaintiff  against  William  James  Kelly ^  on  the  1st  Janu- 
ary, 1839,  and  on  a  letter  of  the  plaintiff's  attorney  to  the 
defendant,  of  the  9th  January,  1841. 

Bennett^  Q.  C,  with  whom  was  M'Mullen^  now  moved 
the  conditional  order  of  the  13th  January,  instant,  and  pro- 
posed to  read  the  supplemental  affidavits  and  documents 
mentioned  in  the  defendant's  notice  of  the  22nd  January, 
and  referred  to  Davies  v.  Cottle  (a). 

[Bradt,  C.  B. — It  is  a  settled  rule  that  a  conditional 
order  should  stand  or  fall  on  the  affidavits  to  support  it,  and 
those  filed  in  answer.  The  case  would  be  interminable  if 
we  were  to  depart  from  the  settled  practice.  Fostbr, 
B. — There  is  no  rule  more  pertinaciously  adhered  to ;  but 
I  must  say,  whenever  a  new  Baron  comes  into  the  court, 
a  fresh  attempt  is  made  to  depart  from  it.     Richards,  B. — 

(a)  3  T.  R.  405. 
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You  are  bound  on  every  principle  to  state  all  the  facts  in        I84I. 
the  fiist  instance ;  you  are  perfectly  aware  of  them,  or  at      White 
least  knew  all  the  prominent  facts.    I,  for  one,  must  say,     Doolam. 
whenever  you  seek  to  obtain  judgment  as  in  case  of  non« 
ndt,  when  the  debt  has  been  paid  by  another,  you  are 
boand  to  state  that  fs^t  on  your  affidavit.] 

B.  Keller^  for  the  plaintiff. — It  was  unnecessary  for  us  to 
proceed  after  the  bill  was  paid ;  sueing  the  acceptor  had 
proved  firuitless,  and  we  were  obliged  to  sue  the  defendant, 
hot  soon  afterwards  a  person  came  on  behalf  of  the  acceptor, 
who  paid  the  debt  and  costs.  It  is  settled,  that  if  it  becomes 
mmeceBsary  for  the  plaintiff  to  proceed  in  an  action,  the 
Court  will  not  give  judgment  as  in  case  of  a  nonsuit ; 
jMmfmous(a) ;  Smith  v.  Joy{b) ;  Wynne  v.  KeUt/(c) ;  Pa* 
triigt  v.  SaIton(d) ;  Monks  v.  Bonham(e)  ;  Lessee  Uniache 
f.  Umacke{f) ;  Wright  v.  Gravesig) ;  Tidd.  Pr.  484. 
This  is  a  still  stronger  case  than  the  Anonymous  case 
cited,  for  here  we  did  not  proceed  against  the  defendant 
and  the  acceptor,  but  against  the  acceptor  in  the  first  in- 
stance. The  only  difference  is,  that  the  costs  were  not 
given  in  that  case,  but  the  Court  will  give  them  as  the 
practice  is  settled  by  several  cases,  and  as  we  apprized  the  de- 
fendant by  notice  of  the  grounds  on  which  we  meant  to  rely. 

Brady,  C.  B. — We  are  all  of  opinion  that  the  de- 
fendant cannot  use  these  supplemental  affidavits.  This 
motion  is  founded  on  a  statute  which  says  in  fact,  you 
sWl  obtain  judgment  as  in  case  of  nonsuit,  unless  the 


(a)  6  L.  R.  N.  S.  350.  (6)  2  Dow.  Pr.  C.  410. 

(c)  1  L.  R.  N.  8.  8.  (rf)  5  Dow.  Pr.  C.  68. 

(<)  2  Dow.  Pr.  C.  356.  (/)  Batty,  333. 
is)  lb.  331. 
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1841.  plaintiff  show  just  cause.  Now  the  plaintiff  here  has 
WmxK  shown  just  cause  of  not  proceeding,  because  the  bill  has 
DooLAN.  been  paid,  and  the  party  would  have  committed  a  gross 
firaud  on  the  defendant  by  proceeding  to  obtain  judgment 
for  nominal  damages,  as  the  defendant  was  thus  discharged. 
The  time  for  the  defendant  to  make  resistance  was,  when 
the  motion  for  a  nonsuit  was  made,  and  consequently  it 
must  now  be  refused  with  costs. 


1841.  WALLIS  V.  AUSTIN. 

EzCHBQUXa 

Wednenhw,    SaldWin  moved  for  liberty  to  substitute  the  service  of 

MiKoyif     .   ^^  capias  ad  respondendum  in  this  cause,  under  special  dr- 

will  not  allow  cumstances.    It  appeared  from  the  affidavit  of  the  plaintiff,  ^ 

snbstitntioii  of  .        .       • 

serTioe  on  A,  that  the  defendant  had  become  embarrassed  in  his  circum- 
Uw  agent.  Stances,  and  that  as  the  plaintiff  had  been  informed  and 
lOl^ed  oIa^  believed,  the  defendant,  in  order  to  avoid  service  of  process, 
^^is^e  *^  quitted  Ireland,  and  had  gone  with  his  £unily  to 
entry  of  an      France  where  he  was  then  residing.    It  was  also  sworn 

i^pearanoe  ^ 

two  terms  ago  that  Mr.  WUliam  Charles  Atkins  had  been  appointed  re- 

for  the  de-  ^'^ 

fendantbj  A.  ceiver  over  the  defendant's  estates  in  two  petition  matters 

depending  in  Chancery,  and  that  Atkiiis  has  been,  before 

his  appointment  as  receiver,  the  private  and  confidential 

agent  of  the  defendant.     The  plaintiff's  attorney  also 

swore,  that  on  search  made  in  the  appearance  books  of 

this  Court,  it  appeared  that  in  Trinity  Term  last,  common 

appearances  had  been  entered  for  the  defendant  by  Mr. 

John  Bennett,  as  his  attorney,  in  two  actions,  one  at  the 

suit  of  one  Dennis  Lane,  the  other  at  the  suit  of  one 
Bobert  Edden.     Personal  service  of  the  writ  had  been 

effected  on  Mr.  Atkins,  on  the  6th  January,  and  it  was  now 
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KMDight  to  sobetitiite  service  on  Bennett  also,  as  the  de-       1841. 


fendaDt's  law  agent.  Walus 

V. 
▲utTlM. 

Where  a  party  resident  out  of  the  jurisdiction  is  present 
m  Court  by  his  attorney,  the  Court  will  allow  service 
to  be  substituted  on  his  land  and  law  agent ;  Yeo  & 
Mmgs  Practice^  6,  7,  dting  SadKer  v.  Smithmch^  and 
BmUer  t.  Rossiter.  We  have  now  ascertained  that  the 
defendant  has  a  law  agent  in  this  country.    The  refusal  of 

tUs  motion  will  make  it  perfectly  impossible  for  the  plaintiff 
to  recover  his  debt. 

BuBT,  C.  B. — I  do  not  think  the  Court  has  ever  gone 
io6r48  this,  or  that  we  should  be  justified  in  carrying  the 
dnBom  of  the  Court  &rther  than  they  have  gone.  JZof- 
Ar  V.  Rossiter  went  as  fieur  as  the  Court  should  go.  We 
do  not  know  how  fieur  these  proceedings  on  the  records  of 
die  Court  have  gone.  We  cannot  make  a  rule  arising  out 
cf  the  merits  of  the  case. 

FosTKB,  B. — The  Court  has  been  two  or  three  times 
Mked  to  go  so  £Eur  as  this,  but  refused. 

RicHAEM,  B« — We  cannot  grant  this  motion ;  EostUer 
▼.  BoisUer  ought  not  to  be  a  precedent  in  any  case  where 
the  circiQiistanoes  are  not  exactly  the  same. 

Refused. 
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1841. 

^Exchequer  FITZGERALD  v.  LOW. 

OF  Pleas. 
WedneMdajf, 

Jan,  27.  Baldwin  applied  (as  in  the  last  case,)  for  liberty  to  sub- 
not  allow  sub-  ^^^^^  service  on  the  attorney,  and  on  the  land-agent  of 
S^w'^onA,  the  defendandant.  The  kmd^ent  had  been  served.  TTie 
thedefendanfs  affidavit  stated  that  the  defendant  Low  lived  at  FnaMbrt, 

law  agents  *^ 

wheo  the  only  on  the  Maine^  and  had  quitted  this  country  to  avoid  hii 

eTidenoe  of  A  ^ 

being 'such      creditors.  It  further  stated,  that  in  1837,  Law  had  brought 

agent  is  the 

bringing  of  an  ejectment  in  this  Court  against  the  plaintiff  in  this  case^ 
A,  as  his  and  afterwards  in  the  same  year  brought  an  action  of  co» 
this  Cowty  venant  for  rent  on  the  lease  of  the  same  premises ;  that  he 
Soe^Midthe  Proceeded  in  these  causes  by  Mr.  BevaUj  his  attorney,  and 
taking  defence  ^i^^^  ^  October  last  the  same  attorney  had  appeared  6x 

to  a  sessions  '  '^^ 

3'ectaient  for  JjJjq  jn  iI^q  Sessions  court  at  Limerick,  in  a  process  between 
le  defendant 

in  October      the  parties  in  this  case, 
last  ^ 

It  is  thus  shown,  that  in  1837,  the  defendant  was  in  this 
court  by  his  attorney  Bevan,  and  that  so  lately  as  October 
last,  the  relation  of  attorney  and  client  subsisted,  though 
in  another  court,  between  those  parties. 


Motion  refused* 


FOURTH  VICTORIA.  141 


JOHN  JONES  Lessee  of  MOFFETT  v.  1841. 

WHITTAKER.  Exchequer 

OP  Pleas. 
Friday, 

XliJSCTHBKT  on  the  tide  for  recovery  of  the  lands  of^^  ^^ 
Trnpnevfarim  in  the  County  of  Sligo.    The  declaration  con-  ™*d«  t'^o  ^^ 

•*'  **  "^  veyances  of 

trioed  but  one  demise,  in  the  name  of  John  Moffett^  laid  on  lands  for 

Yolontary  oon- 

tte  8th  January,  1840.     It  appeared  in  evidence  that  one  sideration,and 

the  fi^rantee  of 

IRiSam  Smith  had  been  before  the  year  1799  seized  in  the  second 
fceoCthe  premises  in  question,  and  that  on  the  21st  of  Oc-  assigned  to 
tabs,  1799,  he  executed  a  marriage  settlement,  limiting  3  3^  ^^^[^ 
Aehadto  George  Torence  and  James  Gilmor  as  trustees,  ^^ve^^ 
to  tie  me  of  the  said  William  SmUh  for  life,  and  after  his  JJ^der  the  10 

'  Car.  1,  c.  3y 

ifteme  (subject  to  a  jointure  of  £50  a  year  for  his  intended  -'^^^ 
life  Margaret  Smith)  with  remainder  to  the  use  of  such 
AM  of  the  marriage  as   William  Smith  should  appoint. 
TWre  was  no  disposition  of  the  ultimate  reversion  made 
by  this  settlement,  and  there  was  no  issue  of  the  marriage. 
By  indaiture  made  between   William  Smith  and  Barton 
Smthj  dated  2nd  May,  1820,  William  Smith  ''in  consider- 
ition  of  love  and  affection  to  Barton  Smithy  his  near  rela- 
tive, and  in  consideration  of  five  shillings,  conveyed  the 
nid  lands  of  Townegfortin  to  Barton  Smithy   his  heirs, 
executors,   administrators,    and    assigns    in    fee    simple 
^  and  after  the  decease  of  the  sajd  William  Smith, 
wbject  to  the  jointure  of  £50.     The  plaintiff  gave  in  evi- 
W  a  deed  of  the  12th  of  August,  1828,  whereby  William 
^>Rt^  in  consideration  of  £50  paid  by  Richard  Smith  to 
Ae  said  William  Smithy  conveyed  the  said  lands  of  Towneg^ 
Min  to  Richard  Smith  and  his  heirs,  upon  trust  to  pay 
tbe  rents  to  the  said  William  Smith  during  his  life  and  after 
Us  decease  (in  case  the  said  Margaret  Smith  diovHd  be  then 
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1841.        living)  to  pay  thereout  to  the  said  Margaret  Smith  and  her 

LB88BB      assigns  the  yearly  sum  of  £46  3«.  1  d.  being  equal  to  £50  late 

V.  currency  subject  thereto,  with  remainder  to  the  said  Michard 

WHZTTAnnu 

Smith  and  his  heirs.     By  indenture  of  the  12th  January, 

1830,  between  William  Smith  of  the  one  part  and  the  de- 
fendant of  the  other  part,  William  Smithy  for  the  all^^  con* 
sideration  of  £500  sterling,  expressed  to  be  paid  to  the  nU  J- 
WiUiam  Smith  by  the  defendant,  and  in  consideration  of  thi  " 
.  sum  of  £300  sterling  secured  by  three  bonds  of  the  deftn^ , 
dant  in  the  penal  sum  of  £200  each,  with  warrants  «f 
attorney  for  confessing  judgment  thereon,  which  said  mnm 
of  money  so  paid  and  so  secured  as  aforesaid  were  earpreased 
to  be  **the  consideration  for  the  complete  purdbaseaf 
^*  the  absolute  estate  of  inheritance  in  fee  simple,**  of 
the  said  lands  ;  the  said  lands  of  Towne^ifbrtin  woe 
conireyed  (subject  to  the  annuity  of  £50)  by  WUSam 
Smith  to  the  defendant,  his  heirs  and  assigns  for  ever* 
The  defendant,  immediately  after  the  execution  of  thk 
deed,  got  into  possession  of  the  lands,  and  so  continued 
until  the  present  ejectment  was  brought.  In  the  year 
1837,  Richard  Smith  became  bankrupt,  and  James  M^Chi-* 
lagh  was  appointed  his  assignee.  On  26th  March,  1839, 
the  bankrupt's  estate  and  interest  in  the  lands  in  question, 
were  sold  by  the  Court  of  Bankruptcy;  and  the  lessor  of 
the  plaintiff  having  become  the  purchaser,  by  indenture  of 
the  15th  May,  1839,  made  between  the  assigneeof  the  bank- 
rupt,  the  bankrupt  himself  and  the  lessor  of  the  plaintii^ 
the  said  lands  of  Townet/fortin  were  conveyed  to  the  lenat 
of  the  plaintiff  in  fee,  for  the  sum  of  £480.  WiUiam 
Smith  died  in  January,  1840 ;  and  on  his  death,  the  present 
gectment  was  brought.  This  case  was  tried  at  the  last  Sum- 
mer Assizes  for  the  county  of  iS7t^,  before  Mr.  Banmiiie&anb 
and  a  special  jury.    It  appeared  upon  the  cross-ezamina* 
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turn  of  one  of  the  plaintiff's  witnesses,  that  the  considera-       1641. 
tkm  of  £50,  alleged  to  have  been  paid  by  Richard  Smith      Lbssbs 

MOVVBTT 


iBerely  colourable,  and  that  no  such  sum  had  really         «. 

ken  paid ;  also,  that  no  demand  of  possession  was  made 

Btil  after  the  day  of  the  demise.    The  defendant's  counsel 

0ODtended,  that  he,  having  been  a  purchaser  for  £800, 

coold  not  be  turned  out  of  possession,  without  a  demand 

of  potiesaion  having  been  made,  and  called  on  the  learned 

Boon  to  nonsuit  the  plaintiff;  but  the  judge  allowed  the 

Metoproceed.  Six  issues  were  agreed  upon  by  consent,  and 

a  vodiet  was  returned  for  the  plaintiff,  subject  to  the  special 

b  was  admitted,  that  the  deed  of  2nd  May,  1820,  was 

The  jury  found  that  the  deed  of  the  1 2th  Augt. 

IW,  was  not  for  valuable  consideration,  but  was  obtained 

iUf  and  without  firaud.    They  found  also,  that  the  deed 

rf  18th  January,  1830,  was  not  for  valuable  consideration, 

nd  was  obtained  firaudulently,  on  the  ground  that  the 

comideration  money  mentioned  therein,  was  not  paid  in 

nooey,  or  by  the  sedurities  which  were  then  g^ven,  and  as 

jitmding  to  defeat  the  deed  of  the  12th  August,  1828. 

Tliey  found  likewise,  that  the  deed  of  sale  to  the  lessor  of 

the  plaintiff  of  15th  May,   1839,  was  for  valuable  con- 

fldeiatimi. 

The  Solidtar'General  now  moved,  pursuant  to  the  leave 
reserved,  that  the  verdict  for  the  plaintiff  be  changed  to  a 
verdict  for  the  defendant,  or  for  a  new  trial.  The  plaintiff 
afaoald  have  been  nonsuited;  for  the  defendant  being  in  a 
purchaser  for  value,  and  put  in  by  William  Smithy  could 
not  have  been  dispossessed  by  WUliam  Smith,  or  any 
person  claiming  under  him,  without  a  demand  of  posses- 
sion. [Pbnnbfathbr,  B. — If  both  the  deeds  had  been 
for  valuable  consideration,  there  would   have  been   no 
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1641.        demand  of  possession  necessary,   and  so  it  would  be,  if 
Lksssb       they  were   both   voluntary].      The  deed  of  1830  being 
V.  found  voluntary,  and  being  subsequent  to  that  of  1828, 

could  not  have  priority  over  it.  But  the  defendant  gave  in 
evidence  another  voluntary  deed  of  1820  to  Barton  SmiA 
So  that  there  were  three  voluntary  deeds ;  and  the  first  of 
these,  that  to  Barton  Smith  in  1820,  should  have  priority. 
But  the  case  made  by  the  lessor  of  the  plaintiff,  ia 
order  to  get  rid  of  the  deed  of  1820  was,  that  as  he  was  a 
purchaser  for  value  from  the  grantee  of  the  voluntary  deed 
of  1828,  the  statute  of  Fraudulent  Conveyances  g^ve  hint 
priority  over  all  voluntary  deeds  whatsoever.  This  is  a 
question  depending  on  the  construction  of  the  10  Car.  U 
c.  3,  analagous  to  the  English  statute  13  and  27  EEz* 
The  proposition  I  contend  for  is,  that  voluntary  convey* 
ances,  as  suchy  are  not  affected  by  the  statute ;  and  tfaat» 
though  if  a  man  make  a  voluntary  conveyance,  a  purchaser 
for  value,  may  avoid  the  voluntary  deed,  yet  the  person 
purchasing  from  the  grantee  of  a  voluntary  deed,  cannot 
claim  against  a  prior  deed  merely  voluntary,  in  which 
there  has  been  no  collusion  or  fraud.  The  first  case 
which  decided  that  a  voluntary  deed  is  void  against  a 
purchaser  for  value,  though  with  notice  of  the  prior  deed, 
'was  Doe  v.  Manning{a).  But  the  question  here  is, 
whether  a  purchaser  for  value  from  the  grantee  of  a  volun- 
tary deed,  is  in  the  same  position  as  his  assignor,  or  in  a 
different  position  from  him.  [Pennefather,  B. — The 
question  was  much  discussed  in  Warburton  v.  Ime(J>)  and  a 
great  deal  of  argument  was  used  on  the  analogy  of  this 
statute].  In  Gilbert  on  Uses,  p.  312,  it  is  laid  down,  that 
he  who  makes  a  gift  fraudulent  within  the  statute,  must  be 

(a)  9  East.  59.  (&)  S.  &  B.  134. 
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Aeatme  peraoa  who  afWwards  makes  the  conveyance  for        16<1- 
Tdue ;  C3erh  ▼.  RuOand^a) ;  Janet  v.  Pcareftyip)  ;   Svgden     ^"*" 

MOFFXTT 

m  EMaiet(c)i    Bythewoad's   Conveyancingid).     There  is         «• 

WoiRAKn 

BO  distuicticm  between   a  conveyance  for  valuable  con- 
ideration  by  the  grantee  of  a  voluntary  deed,  and  by  the 
kir  or  devisee  of  the  original  grantor.      If  both  deeds 
toe  executed  by  the  same  person,  fraud  may  be  fidrly 
hfcmd;  but  it  cannot  be  contended,  that  there  is  any 
iiftention  to  defraud  a  person,  of  whom  the  grantor  of  the 
mfamtaiy  deed  never  heard.     If  the  contrary  construction 
to  be  put  upon  the  statute,  a  voluntary  £Eunily  settle- 
night  be  set  aside  by  a  conveyance  from  the  heir  to 
tpoRiaser  for  value ;  for  there  is'  no  distinction  between 
apBrdiase  fit>m  the  heir,  and  a  purchase  from  the  grantor 
if  the  Toluntary  deed.     There  are  two  classes  of  cases, 
viadi  win  probably  be  relied  on :    the  first  is,  that  of 
Awfde  T.    Wtil{a$ns{e)n     The  effect  of   that  class  has 
oily  dedded,  that  the  statute  cannot  be  called  in  aid  by 
i  purchaser   for    value,  ag^ainst  another    purchaser    for 
vabe;  which   principle  is    not    applicable  to  this  case. 
The  next  class   is,    that   of    BurrelFs  case(y*).    [Pen- 
nrATHBB,    B. — I  apprehend,  that  a  conveyance  with- 
out consideration,   is  fraudulent  within  the  meaning  of 
dtt  statute,  and  that  BurrelTs  case  is  in  point.     Are  we 
«ot  to  hold  it  so,  considering  the  authorities,  especially 
Doe  V.  Maminff  f     That  is  a  broad  determination,  that 
^very  voluntary  conveyance  is  fraudulent  within  the  statute, 
W  leaves  untouched  the  question,  whether  the  piu'chase 

mnli  be  from  the  same  person  or  not.     BurrelFs  case 
^Uishes  that  pcnnt,  and  the  effect  of  both  together  is 

(«)  Lane  113,  Roberto,  Vol.  Conv.  386.  (6)  1  Vera.  45. 
(O  Vol.  3,  p.  82.  (rf)  Vol.  8,  p.  144. 

(«)  3  Ler.  387*  (/)  6  Ck).  72. 

L 
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1641.        against  you.     Bbadt,  C.  B. — It  is  so,  unless  you  can 
LcssBK       make  a  distinction  between  a  purchase  from  the  heir,  an<ia 

Mowrm  *■ 

V.  purchase  from  the  grantee].     Then  it  would  follow,  that 

WlIITTAKXft.  ^ 

a  purchaser  from  the  heir  after,  posssibly,  ten  devolutions 
of  the  heirship,  would  avoid  all  the  prior  voluntary  deeds 
upon  the  authority  of  BurrelPs  case.  [Pbnnbfathbr,  B« — 
A  similar  argument  to  that  was  used  in  the  case  of  War» 
burton  v.  Ime\.  There  is  a  difference  .between  this  statute 
and  the  registry  act ;  the  act  against  fraudulent  convey-  '  A 


ances  is  not  directed  at  any  cases  that  are  merely  volun- 
tary .  [Bradt,  C.  B. — All  the  modem  cases  show,  that  all 
previous  voluntary  conveyances  are  swept  away,  by  the 
purchaser  for  value.  Pbnnefathbr,  B. — Since  the  case 
of  Doe  V.  Manning^  the  understanding  of  the  pro£s88ioii 
has  been  so].  As  far  as  I  have  discovered,  there  are  no 
authorities,  except  Doe  d.  BothweU  v.  Merton{a)  But,  at 
all  events,  we  should  succeed  in  setting  aside  the  verdict^ 
there  being  no  evidence  that  the  deed  of  1830  was  fiaiH 
dulent 


i 


Smith,  Q.  C.  for  the  lessor  of  the  plaintiff. — I 
that  as  between  the  deeds  of  1820  and  1828,  the  former 
conveyance  to  Barton  Smith  would  have  priority.  But  in 
the  case  of  Doe  v.  Manning^  in  which  all  the  authorities 
were  considered,  it  was  settled,  that  a  purely  voluntary 
deed,  is  fraudulent  ag^ainst  a  subsequent  purchaser  for 
valuable  consideration.  In  Warburton  v.  Loveland(jk),  the 
House  of  Lords  has  acted  upon  the  same  jHinciple. 

M,  Baker. — This  point  has  been  much  discussed  by  Mr* 
Jarman  and   Sir  Edward  Sugden,   and  their  opinion, 

(a)    1  N.  R.  332.  (6)  2  Dow.  h  Ckrk,  479. 
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being  tliat  of  the  bar,  is  entitled  to  much  respect ;  great        1841. 
ni9ciue&   will    ensue    from    the   construction  contended      Lebbke 

MOFVETT 

ftr(a).  V. 

WmTTAEJO. 

fiRADY,  C.  B. — The  main  question  in  this  case  is, 
tiiedier  the  deed  of  26th  March,   1839,  is  sufficient  to 
OBtain  the  crjectment  brought  against  the  grantee  of  a 
frior  deed,  executed  for  a  voluntary  consideration.     It  is 
eoneeded  by  the  counsel  for  the  defendant,  that  if  this 
eonreyance  had  been  executed  by  WiUiam  Smith  himself, 
Mtfiii  would  hare  succeeded.    Indeed,  the  counsel  for  the 
Wndant  could  not  have  contended  the  contrary  against 
&e  toes  of  decisions  upon  this  act,  which  have  established 
tbt  a  voluntary  conveyance  is  to  be  deemed  fraudulent, 
» against  a  subsequent  conveyance  for  valuable  conside- 
atkm:   that  position  is  so  well  settled,  that  no  Court 
eoold  think  of  disturbing  it.     Then  the  question  remains, 
whether,  when  the  conveyance  for  valuable  consideration 
« made  by  a  party  deriving  under  the  original  grantor, 
either  as  heir,  devisee,  or  purchaser,  the  same  effect  takes 
place.     As  to  a  subsequent  conveyance  for  valuable  con- 
ttdoration  by  an  heir,  it  has  been  decided  two  hundred 
Tean  ago,  that  a  person  so  claiming  could  defeat  the  prior 
Tdimtary  conveyance,  and  BtarelVs  case  expressly  decides, 
datif  a&thermakesa  lease  by  fraud  and  covin  of  his  land 
to  defraud  others,  to  whom  he  shall  demise  or  sell  it,  and 
l^efore  the  fietther  sells  or  demises  it  he  dies,  and  the  son 
bowing  or  not  knowing  of  the  lease,  sells  the  land  on 
pH)d  consideration,  the  vendee  shall  avoid  the  lease  by  the 
set  of  7th  Eliz.     I  have  not  heard,  during  the  argument, 
^y  case  cited  which  has  been  decided  contrary  to  that : 


(a)  8  Byth  Cony.  14((,  by  Jarman. 
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^W41-^        but  whether  or  not,  such  has  been  the  settled  law  since 
Lkmu       the  time  of  James  I.     But  this  case  does  not  rest  on 

MOPFXTV 

V*  BurreWs  case  alone ;  but  in  Doe  v.  Mariyrld)^  the  court 

followed  up  the  same  prmciple,  and  held  that  the  title  of  a 
purchaser  for  a  valuable  consideration  cannot  be  defieated 
by  a  voluntary  conveyance,  of  which  he  had  no  notict. 
Again,  Chief  Justice  Tindal,  in  Wtubwrton  v.  hrie  adopli 
the  same  doctrine ;  and  I  cannot  think  that  it  was  ths 
opinion  of  the  Judges  of  England,  that  BurreWs  case  had 
gone  too  fax.  It  was  the  object  of  the  Act  to  proteol  * 
purchasers  for  valuable  consideration;  and  I  do  not  tee 
why  a  purchaser  fDr  value  should  not  be  protected,  whether 
he  derives  his  title  from  the  person  who  made  the  voluntarf 
conveyance,  or  firom  a  person  claiming  under  him ;  and  I 
have  no  hesitation  in  saying,  that  the  lessor  of  the  plaintiff 
has  ^tablished  his  case,  and  that  on  this  point  this  verdict 
should  be  sustained,  and  a  writ  of  habere  issue.  The  otiier 
grounds  of  the  case  were  fully  left  to  the  jury,  and  I  see 
no  reason  to  interfere  with  the  verdict  they  have  found 
therecm. 

Pbnnbfathbr,  B. — It  is  admitted  by  the  SoUcitor^Gt* 
neral  and  by  Mr.  Baker ^  who  pressed  us  with  the  arguments 
of  Mr.  Jamum,  that  if  the  first  deed  be  firaudulent,  the 
second  conveyance,  though  executed  by  a  grantee  to  a 
purchaser  for  valuable  consideration,  must  prevail  against 
the  first  grantee ;  and  it  is  argued,  that  fraudulent  means 
what  is  so  in  the  common  sense  of  the  word  firaud,  naaiely, 
something  surreptitiously  and  improperly  obtained.  The 
case  of  Doe  v.  Manning  decides  (and  not  for  the  fiirst  time^ 
that  every  voluntary  deed,  that  is,  every  deed  withoufc^ 

(a)  1  New.  Rep.  382. 
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Talimble  consideraticm,  is   to   be    considered    fraudulent  ^     ^^*'    ^ 
widim  the  meaninfi:  of  this  statute.     The  statute  does  not      j;"*" 
086  the  word  voluntary,  but  it  says  that  erery  conveyance         '^• 
aecuted  by  covin,  shall  be  void  as  against  purchasers  for 
nfaiable  consideration ;  therefore  to  bring  the  case  within 
the  statute,  it  must  be  fraudulent.     It  must  be  held  upon 
Ibe  fonner  authorities,  that  every  deed  executed  without 
lafanble  consideration  is  fiaudulent,  and  so  it  has  been  de- 
dded  without  regard  to  the  estate  of  the  person  executing 
k.   In  BurrdTs  case  it  was  so  held.     This  case  is  sup- 
fsted  by  two  other  authorities.     But  if  we  want  further 
Mfamation,  Chief  Justice  Tindal  states,  without  hesita- 
that  a  voluntary  conveyance  is  void  against  a  subse- 
purchaser  for  valuable  consideration,  no  matter  from 
float  such  purchaser  deduces  title ;  and  he  illustrates  his 
agmnent  upon  the  Registry  Act  by  this  Statute  of  Frau- 
dulent Conveyances.   Therefore  it  appears  that  the  Judges 
eoBsidered  that  the  question  upon  the  Regpistry  Act  was  to 
W  considered  as  governed  by  the  Statute  of  Fraiidulent  Con- 
^reyanoes.    The  facts  of  Doe  v.  Martyr  completely  presents 
tUs  question,  and  it  is  to  be  collected  from  the  decision  that 
Hwas  on  those  grounds  the  case  was  argued  : — there  Sir 
Ju.  Mansfield  decides  the  question  on  the  broad  principle 
tliat  every  conveyance  is  to  be  deemed  fraudulent  as  against 
&  purchaser  for  valuable  consideration,  although  that  pur- 
Aaser  takes  derivatively  and  not  under  the  original  grantor. 
^0  judicial  dicta  have  been  cited  to  the  contrary.     The 
question  has  indeed  been  ingeniously  argued  by  a  learned 
S^deman,  who  has  written  an  excellent  treatise,  but  his 
pinion  is  not  sufficient  to  weigh  against  what  we  find  de- 
eded by  the  Judges  of  England.     Text  writers  are  apt  to 
^  led  away  by  their  fancies,  but  we  should  not  be  led 
away  by  any  such  ingenuity.     I  therefore  consider  this 
Motion  should  be  refused,  and  as  I  think,  with  costs. 
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18^1'  Foster,  B. — It  is  unnecessary  for  me  to  add  more  to 

Lkssix      what  has  been  stated,  than  that  I  concur  in  the  opinions  of 
V-  my  learned  brethren. 

Wbrtaxx». 

Richards,  B. — I  also  concur  in  the  judgment  of  the 

Court.     The  opinion  I  entertained  at  the  trial  has  been 

confirmed  by  them,  and  it  is  not  necessary  to  go  further 

after  what  has  been  said.    As  to  the  grounds  upon  which  a 

new  trial  is  sought,  the  defendant  relies  upon  an  instrument 

founded  on  fraud ;  not  only  as  under  the  Statute  but  as 

being  actuaUy  fraudulent.  I  certainly  was  myself  of  opinion 

that  this  instnunent  was  obtained  in  the  year  1830,  from  a 

weak  old  man,  and  by  gross  contrivances  for  a  very  un^ 

worthy  purpose ;  and  so  £Eur  as  the  application  to  set  aside 

this  verdict  goes,  I  think  it  should  be  refused.     On  the 

other  point,  I  would  say  this  much,  that  the  language  of 

the  Statute  accounts  clearly  for  the  word  **  fraudulent " 
being  used  in  several  of  the  cases  instead  of  **  voluntary," 

which  we  are  more  in  the  habit  of  using.     I  think,  with 

great  deference,  the  learned  gentlemen  have  fiedlen  into  the 

mistake,  that  finding  in  several  cases  the  word  Jraudulent 

used  by  the  Judges,  they  meant  to  use  it  otherwise  than 

as  it  is  used  in  the  Statute.     In  the  Statute  the  word 

means  voluntary;  and  I  think  it  must  be  so  taken  in  all 

the  cases. 

Motion  refused,  with  costs. 
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BARON  V.  CONNELLY.  - — ^---' 

EXCHKQUBB 

OF  Plkas. 
fp  ^  TAnrt.  Jon.  28. 

1  HIS  was  an  action  brought    to  recover  the  sum  of  where  a  no- 
£4  &.  8<f ^  the  amount  of  a  subscription  to  the  WaJterford  i^  ^^en  duly 
a^rrndde  newspaper.    The  declaration  was  filed  in  Hilary  Z"^^  ia 
Term,    1838,   and  the  defendant  pleaded  thereto.     The"^®'?'^^ 
Dhmtiff  served  several  notices  of  trial,   but  afterwards  P*>^^<^^  *i^d 

judgment  ia 

mdidiew  them,  and  no  further  proceedings  were  effectually  gi^en  for  the 

plaintiff,  the 

taken  until  last  Trinity  Term,   when  the  plaintiff  pro- defendant  will 

not  be  allowed 

cnlcd  to  trial.     On  notice  of  trial  being  served  on  the  de*  to  set  aside  the 
fendnf  s  attorney,  he  sent  instructions  to  defend  the  action  ^  ^^^  ^ 
tolb  agent  in  Dublin,  who  sent  him  a  letter  in  reply,  "^^^^^ 
Minir  that  there  were  a  fireat  number  of  records  to  be  ^®  niistake  of 

o  o  his  attorney. 

tried,  and  that  it  would  not  be  necessary  to  send  up  the  5«»*-  There 

is  no  difference 

defiendant's  witnesses  until  further  communication.  No  such  between  the 

Irish  and 

farther  communications  were  made  until  after  a  verdict  by  English  prao- 
•de&ndt  had  been  had  for  the  plaintiff  for  £4  6^.  8  J.,  the  granting  a  new 

/.  -f  •     1  1  trial  in  an  un- 

miount  of  his  demand.  defended  case. 


It  was  sworn  in  an  affidavit  of  the  defendant,  that  he 
kad  gone  to  the  oflBce  of  the  WaJterford  Chronicle  in  Janu- 
^)  1 83 1,  and  there  paid  the  ftiU  amount  due  to  the 
plamtiff  from  the  defendant,  and  that  he  never  since  had 
^y  dealings  with  the  plaintiff.  Another  affidavit  by  a 
Mr.  Kenny  stated,  that  he,  Kenny ^  had  gone  with  the  de- 
fendant on  that  occasion,  and  remained  outside  the  door 
while  the  defendant  was  within,  until  the  latter  came  out 
rfthe  office  with  a  written  receipt  for  £4  6*.  8<f. 

-P.  Mac  Danagh^  on  behalf  of  the  defendant,  now  moved 
^  set  aside  the  verdict  in  this  cause,  offering  to  pay  the 
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1841.  costs.  The  facts  here  are  undisputed,  and  we  have  a  clear 
Barom  defence  upon  the  merits.  There  were  a  great  number  of 
CoNNOLLT.  records  in  the  list,  and  from  the  number  of  times  that  the 
plaintiff  had  served  us  with  notices  of  trial,  which  he  had 
afterwards  withdrawn,  the  defendant's  attorney  did  not 
like  to  incur  the  expense  of  sending  his  witness  to  DubSa 
until  the  last  moment.  The  Court  will  grant  a  rule  to  $4 
aside  this  verdict  on  these  grounds ;  Lee  v.  Jo$eph(u)i 
Mart  V.  Fenwick(b).  The  plaintiff  has  made  no  affidavit 
that  the  debt  is  actually  due,  but  relies  on  the  affidavit  of 
his  attorneys.  In  those  cases  in  Englandj  in  which  the 
Court  have  thought  the  smallness  of  the  sum  given  a  lett 
son  for  not  disturbing  the  verdict,  there  were  no  special 
fieusts.  If  Tioilt  v.  Cranley(c)  be  cited  on  the  other  side^  il 
is  in  some  measure  shaken  by  Watson  v.  Reeve{d)j  and  still 
more  by  Lee  v.  Joseph, 

HateheBy  Q.  C,  and  James  Phnkett  on  the  other  side— 
This  motion  cannot  be  granted  unless  the  Court  will  violali 
a  settled  rule :  That  when  a  demand  is  under  £20,  and  a 
verdict  passes  for  the  plaintiff,  the  Court  will  not  g^ant  a 
new  trial  in  an  undefended  case ;  Brown  v.  Ray(e) ;  Hearm 
V.  SamuelsiJ).  [Brady.  C.  B. — The  authorities  are  wheic 
a  question  has  gone  on  both  sides  to  the  jury.  Fostsk, 
B. — No  doubt  the  rule  is  as  you  state  it  in  England  %  is 
there  a  different  rule  of  practice  here  ?]  It  has  always  beea 
so  in  the  English  authorities,  and  it  is  important  that  the 
practice  should  be  settled  here.  It  is  a  rule  in  Engkand^ 
that  a  party  will  not  get  a  new  trial  in  an  undefended  caus^ 


(a)  1  C.  and  P.  46.  {h)  2  Dow.  B.  C.  246. 

(c)  8  B.  Moo.  144.   1  Moo.  &  Sc.  229  R.  C. 
(rf)  7  Dow.  Pr.  C.  127.  (0  9  B.  Moo.  519. 

(/)  3  M  *  S. 
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unless  the  briefe  have  been  given  out  at  the  previous  trial.       ''^^^ 
llere  must  also  be  an  affidavit  of  merits ;  and  lastly,  the      Babom 
mm  given  by  the  verdict  must  be  over  £20.     These  three  Comkollt. 
leqnisites    are  necessary  in  England^    and    the  practice 
ibnld  be  the  same  here ;  Attomey^General  v.  Waters(a). 
Mac  Danagh^-^In  Lee  v.  Joseph,  the  briefe  had  not  been 
I   piea  oat,  and  we  have  an  affidavit  of  merits.*  The  receipt 
I    klost     [Richards,   B. — ^Does  he  swear  he  lost  it?] 
buy  swears  that  he  saw  the  receipt.     We  offer  to  pay 
Ae  costs,  so  there  is  no  injustice  done  to  the  plaintiff. 


BiADT,  C  B.— The  Court  are  of  opinion,  that  in  this 
cae  &ae  has  been  an  entire  absence  of  preparation  on  the 
pvtflf  the  defendant,  but  that  it  would  be  a  dangerous 
JMeedent  to  let  him  in  to  set  aside  this  verdict.    If  it  is  to 
ksaid,  that  after  notice  of  trial  duly  served,  a  party,  after 
t  verdict  against  him  may  come  in  for  this  purpose,  when 
die  plaintiff,  perhaps,  is  not  in  a  condition  for  a  new  trial, 
Ido  not  see  how  the  Court  could  ever  reftise  a  new  triaL 
It  really  comes  to  this,  that  a  defendant  may  try  his  cause 
wlieii  be  pleases,  and  not  when  the  plaintiff  pleases.  Look- 
ing to  the  danger  of  such  a  precedent  as  this,  I  think  the 
notion  should  be  refused.     As  to  the  difference  that  is 
lUq^ed  to  exist  between  the  English  and  Irish  practice  in 
cases  like  the  present,  I  should  be  sorry  to  hold  that  the 
pBctice  was  different ;  but  looking  only  to  the  conduct  of 
^case,  I  think  it  would  be  a  dangerous  precedent  to 
Snmt  this  motion.     If  injustice  has  been  done  to  the  de- 
^dant,    it    has    been    through  his  own   de&ult;    yet, 
uthough  the  defendant  cannot  now  be  let  in  to  disturb  this 
verdict,  it  is  a  case  of  hardship.     Therefore,  though  I 

(a)  Jones. 


i 
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1841.       think  the  motion  should  be  refused,  yet  it  should  be  with- 
Babon      out  costs. 

V. 
COKNOLLT. 

Foster,  B. — I  concur  in  the  opinion  of  the  Lord  Chief 
Baron,  though  it  is  possible  that  injustice  may  be  done  by 
the  course  we  adopt ;  but  a  contrary  decision  would  set  tbe 
practice  of  the  court  completely  at  sea.  I  hardly  know  in 
what  case  a  new  trial  could  be  refused,  if  gpranted 
in  this. 


Richards,  B. — I  fully  agree  that  applications  of  this 
kind  should  not  be  granted  but  on  special  grounds.  I  fore- 
see a  good  deal  of  mischief  that  would  result,  if  a  precedent 
of  this  kind  were  established ;  a  defendant  would  be  always 
watching  the  evidence,  and  be  prepared  accordingly  to 
come  forward.  Though  I  concur  in  the  opinion  that  siidi 
a  practice  should  not  be  encouraged,  yet  if  I  saw  that 
actual  injustice  had  been  done  to  the  defendant,  I  would 
go  as  far  as  I  could  to  rescue  him.  The  case  of  the  de- 
fendant is,  that  he  paid  the  debt  and  got  a  receipt  for  the 
amount.  Had  he  produced  it  now,  it  would  have  met  the 
whole  of  the  demand  of  the  plaintiff,  and  it  would  have 
been  against  natural  justice  to  allow  this  verdict  to  stand. 
I  asked  why  this  receipt  was  not  produced,  and  the  only 
answer  is,  that  one  person  came  to  the  door  of  the  news- 
paper office,  and  remained  outside,  while  the  defendant 
went  in  and  paid  the  debt.  That  receipt  not  being  pro- 
duced, I  look  on  the  case  of  the  defendant  with  g^reat  sus- 
picion, and  I  am  of  opinion  that  the  motion  should  be 
refused.  But  the  plaintiff  has  not  come  forward  to  say 
that  there  was  any  demand  due ;  a  circumstance  whick 
induces  us  not  to  give  the  costs  of  this  motion. 

Motion  refused  without  costs. 
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LEWIS  AND  PRINGLE  r.  MEEHAN.  I84l. 


T 

Exchequer 
OF  Pleas. 


Thomas  O'Hagan  moved  that  the  rule  entered  for  judg-  ^^^^  ^^^'  ^* 
wait  of  nonpros  by  the  defendant  in  this  suit,  the  indeinent  '^J®  ^'™® 

'^  ^  '         J   --o  when  "process 

and  subsequent  proceedings  be  set  aside  for  irregularity,  J»  returnable  •' 

in  the  27th 

md  that  the  money  paid  over  under  the  execution    be  gen.  rule  meuu 

,  the  retnni  of    * 

htnded  oyer  or  repaid  to  the  plaintiffs.     The  capias  in  this  the  writ,  not 

int  iflsiied  against  the  defendant  in  the  vacation  after  pearanceome 

Tnrity  Term,  1839,  returnable  on  the  31st  October  fol-*^^^*- 

loiiii|.    The  defendant  entered  an  appearance  on  the  18th 

Novcnber,  1839,  from  which  time  no  proceedings  were 

tibemidl  the  18th  November,  1840,  when  the  defendant 

oteed  a  rule  for  a  nonpros*     On  the  23d  December,  1840, 

Ae  jdaintiff's  attorney  served  a  notice  on  the  defendant's 

tttorney,  cautioning  him,  that  the  judgment  of  nonpros  was 

tttered  irr^^arly  in  violation  of  the  27th  general  rule, 

Ae  cause  having  been  out  of  Court  before  the  rule  was 

ottered,  and  requiring  him  to  have  the  judgment  vacated 

on  an  undertaking  furnished  not  to  proceed  thereon,  or 

otherwise  that  application  would  be  made  to  the  Court  to 

la?e  the  judgment  set  aside,  with  costs.     The  defendant, 

notwithstanding,  entered  judgment,  and  caused  an  execution 

to  be  issued  for  the  costs  of  the  proceedings,  and  had  the 

ttne  lodged  with  the  sheriffs  of  Dublin^  to  whom  the 

anioant£4  I5s.  9<f.,  with  4s.  6df.  for  their  fees  had  been  paid. 

Tlug  judgment  is  irregular  under  the  27th  general  rule. 

llie  twelve  months  mentioned  in  that  rule    are  to  be 

reckoned  from  the  return  of  the  writ,  not  from  the  day  of 

^pearance.     The  word  process  must  mean  writ,  and  the 

Process  being  returnable  means  the  return  of  the  writ.   The 

English  rule  of  Hilary,  1832,  is  the  same  as  the  Irish  rule 
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1841.        of  1834.     And  there  are  several  English  authorities  on  the 
subject.     The  Court  called  on  O'HcarOj  contra — 

An  appearance  was  entered   on  the  18  th  November, 

1840.      Our  affidavit  states,  that  before  the  defendaat'i 

attorney  entered  the  rule  for  nonpros^  he  was  advised  Iqf 

the  law  officers  of  the  Court  that  he  would  be  correct  h 

taking  such  proceedings,  inasmuch  as  the  appearance  of 

the  defendant  was  not  then  entered  for  a  year,  and  that  the 

defendant  was  not  to  be  considered  as  out  of  Court  until  %• 

year  firom  the  date  of  his  appearance.  It  is  the  greneralopinioa 

of  the  officers,  that  the  27th  rule  applies  only  to  the  plaintil 

in  a  suit.     The  entering  of  such  rule  for  nonpros  wontl 

confer  a  benefit  on  the  plaintiffs ;  for  it  would  entitle  thai 

to  declare  against  the  defendant  for  four  days  from  the  date 

of  the  rule,  and  if  the  plaintiffs  had  declared  within  tiiai 

time,  the  declaration  could  not  have  been  set  aside  for  ir 

regularity.     The  appearance  does  away  with  the  writ,  am 

the  declaration  with  the  appearance.     [Brady,  C.  B. — ^I 

a  pUdntiff  is  out  of  Court,  what  jurisdiction  has  the  Cour 

to  give  judgment  against  him  ?]     The  practice  has  alway 

been,  that  the  rule  should  run  from  the  entry  of  the  appear 

ance;    Savage  v.    Atkins(a);  Devonshire  v.  BonayneQp) 

Cooper  V.  Nia8(c).     [Brady,  C.  B. — The  general  rul 

fcNrmerly  was  in  this  Court  as  has  been  stated.     Richabdc 

B. — The  practice  has  been,  that  the  defendant  had  twelv 

months  from  the  appearance  ;  that  is  a  strong  conmi^it  o 

the  rule.     Foster,  B. — The  Judges  reviewed  the  EngHs 

rules,  and  adopted  many  of  them  in  our  practice.     Thei 

has  been  no  decision  on  the  subject,  but  the  (Ad  practic 

(a)  1  Hud.  &  B.  506.  (b)  2  L.  R.  N.  S.  157. 

(c)  3  B.  &  A.  27. 
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was  repeated.  Pbnnbfath^r,  B. — If  the  plfdntiff  is  out 
of  Court  you  cannot  have  judgment  against  him ;  he  is  an 
absent  party ;  and  it  is  the  general  law  of  the  land  that 
iae  cannot  be  judgment  against  an  absent  party.]  But 
Ae  affidayit  of  the  plaintiffs  is  irreg^ular :  first,  it  is  not 
mom  that  the  debt  is  due ;  and  secondly,  the  affidavit  is 
otitled  in  •  cause  which  they  say  is  out  of  court. 
[BicHA&DSy  B.— It  is  not  out  of  Court  for  the  purpose 
if  aetdng  aside  an  irregular  order.  Penne  father,  B.— 
T«t  are  eatc^ped  from  saying  that.] 


1841. 


Lswis 

V, 

Mbxham. 


BtADY,  C.  B. — The  attention  of  the  Court  being  called 
todnBrole,  which  has  been  framed  in  pursuance  of  an  act 
rf  Arfiament,  the  Judges  have  no  altematiye  but  to  follow 
At  rale;  and  the  English  authorities  show  that  the  return 
kf  of  the  writ  is  the  day  from  which  the  rule  b^ins  to 
mu  Therefore  the  judgment  must  be  set  aside,  and  the 
aaa  levied  must  be  paid  back ;  but  under  the  circumstances 
flf  this  case,  we  shall  grant  the  motion  without  costs. 

Motion  granted. 


O'CONNELL  V.  O'CALLAGHAN. 

Ihis  bill  was  filed  for  payment  of  an  annuity  issuing  out 
of  certain  lands,  part  of  which  had  been  let  pursuant  to 
order  of  the  court  by  the  receiver  in  this  cause  to  John 
^avuea  firom  the  1st  of  January,  1840,  for  a  period  of  seven 
years  or  pending  the  cause.  On  the  1st.  December,  1840, 
^  consent  was  signed  by  the  parties  in  the  cause  that  the 
l^iU  should  stand  dismissed  and  the  receiver  be  discharged. 
*^»  W.  D.  Freeman^  on  behalf  of  the  plaintiff,  now  moved 
^  Qot  grant  an  injunction  to  dispossess  him  without  an  affidarit  as  to 


1841. 
Equity  £x- 

CHSQUSK. 

Thun,  Feb.  4, 

The  court 
deals  with  its 
tenants  as  ten- 
ants at  will, 
and  therefore 
where  a  tenant 
had  been  let 
into  possession 
under  the  court 
for  a  term  of 
seven  years  or 
pending  the 
cause,theoourt 
the  state  of  his 
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1841.        for  an  injunction  against  John  Kinnea^  that  he  might  1 
O'CoNMSLL    dispossessed  of  the  lands  which  has  been  let  to  him. 

V, 

O'Callaohan 

The  bill  is  now  dismissed  and  the  suit  at  an  end ;  cd 
sequently  the  tenant's  interest  has  expired,  and  we  are  e 
titled  to  this  injunction.  [Richards,  B.  Have  you  aj 
affidavit  whether  there  are  any  crops  sown  by  the  tenai 
in  the  lands  he  holds]  ?  It  is  not  necessary,  for  he  mi 
aware  that  his  tenancy  had  expired  and  had  offered  a  son 
of  money  for  a  new  lease.  Besides  it  is  not  the  custom  c 
that  part  of  the  country  to  sow  crops  before  this  period  c 
the  year. 

Pbnnefathbr,  B. — We  consider  tenants  under  tli 
court  as  if  they  were  tenants  at  will,  and  therefin 
as  being  entitled  to  emblements ;  and  when  a  cause 
suddenly  terminated  we  deal  with  them  according!] 
You  have  not  given  the  tenant  notice  that  you  would  mat 
this  motion.  Richards,  B. — We  should  require  an  afl 
davit  as  to  the  state  of  the  lands  whether  sown  or  m 
before  we  could  grant  a  conditional  order  in  such  a  ca 
as  this. 

Motion  refused. 
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OOX,  Petitioner  v.  MARLEY,  Respondent.  1841. 

KNOX  V.  ARMSTRONG.  E«'onr 

EZCHSQUKK. 

Sat  Feb.  16. 

im  was  a  petition  under  the  1  &  2  Vic.  c.  109,  8.  16.  in  a  petition 
'  hitated  that  Fronds  Blake  Knox  was  seized  in  fee  of  eer-  yict.  c.  109,8. 
db  lands,  denominations  of  the  townland  of  Kicahill^  in  the  oonditionia  or- 
kn»y  of  Clare  in  the  County  of  Galway,  containing  264  ^[^^  "* 
aeres  2  roods  64  perches,  reputed  to  have  been  in  the  parish  ^«n**'h«'Mt 
dAnadownj  and  had  been  so  seized  for  the  last  four  years,  could  not  be 

disooyered. 

TVilin  1818  the  late  Francis  Blake,  Esq.  demised  the  said 

\u11k9iKilcahill  to  John  Cavenoffhf  which  lease  was  re- 

medin  1818  for  three  lives,  and  that  previous  to  the 

^ppiotment  of  the  parish  of  Annadown  by  the  Tithe  Commis- 

■onen,  the  said  John  Cavenagh  was  accustomed  to  pay 

tiie  tithe  chargeable  on  the  said  lands  to  the  rector  of 

hmadown.     That  by  the  applotment  made  since  the  year 

1832,  the  said  lands  were  applotted  under  the  denomination 

tf  KUeahitt,  and  are  therein  stated  as  being  in  the  tenancy 

of  tbe  said  John  Cavenagh^  and  as  containing  250  acres, 

and  the  same  were  made  liable  to  the  rent  charge  of  £9  19«. 

^year,  which  was  payable  to  the  said  Rev.  Richard  Marley. 

llat  the  said  lands  had   been  from  time  immemorial, 

^  petitioners  were  informed,   considered  to  have  been 

^^Qated  within  the  parish  of  Annadown,  and  the  same  were 

^i^argeable  thereunder  with  the  tide  thereof.     That  by  an 

^plotment  made  some  time  since  the  year  1832,  by  the 

-^the  Commissioners  for  the  parish  of  Kilmoylan,   the 

^d  lands  of  KUcahitt  were  also  applotted  under  the  deno- 

^^^tion  of  KileahiU,  and  mentioned  in  the  said  applot- 

^^nt  to  be  tenanted    and  occupied    by  the  said  John 

^fomagh,  and  to  contaia  200  acres,  and  that  the  amount  of 
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2?^ ^  tithe  composition  charged  thereon,  was  £15  a  year.     The 

it  was  impossible  that  the  entire  number  of  acres  contain^ 

in  the  two  applotments,  could  be  contained  in  the  lands  < 

Kikahillj  which  contained  but  264a.  2r.  20/?.     That  tl 

petitioner,  Cavenagh^  held  no  other  lands  from  Mr.  Kmi 

than  Kilcahilly  in  the  parish  of  Kibnoylan,  or  Annadmim, 

except  a  £Burm  of  57  acres,  called  the  Quarter  of  AnMbf^ 

in  the  parish  of  Kilmaykm,     That  petitioner,  Caveniijkt 

neyer  paid  imy  money  for  tithe  of  the  parish  of  Kilm^ba^ 

nor  was  any  claim  made  on  account  thereof,  until  after 

the  applotment,  under  which  the  Rey.  Marcus  Amutmif 

demanded  tithe  or  rent-charge,  except  that  once  in  1819 
some  cattle  of  CoMuagh  had  been  distrained  for  veilTj 

cess  of  Kilmoylanj  which  petitioner,  at  the  time,  paid,  and 

afterwards  recovered  by  civil  bill  process,  afterwards  affiimed 

at  assizes.     That  Mr.  Armstrong  had  commenced  an  a^ 

tion  against  Mr.  Knox  for  the  rent-charge  in  the  Commoi 

Pleas^  and  had  filed  a  declaration  as  of  Michaelmas  Teni 

last.     That  for  three  years,  or  thereabouts,  a  sum  of  £64 

had  been  paid  in  error  to  the  Rev.  Marcus  Armstrong^  ani 

also  that  the  Rev.  Mr.  Marleg  had  been  paid  the  rent 

chaise  thereout  for  the  parish  of  Annadaum. 

The  petition  prayed  an  order  of  reference  to  the  Chid 
or  Second,  Remembrancer ;  and  that  in  proceediB: 
under  such  order,  the  petitioner  might  be  at  liberty  t 
serve  a  copy,  or  copies,  of  the  same,  and  of  the  fin 
and  subsequent  summonses  to  be  served  thereunder,  a 
the  church-wardens  of  Annadoumj  and  on  twelve  of  ik 
tithe-payers  thereof,  and  that  copies  thereof  might  k 
posted  on  the  several  places  for  posting  notices  of  roa 
sessions,  with  liberty  for  the  church-wardens  and  tith« 
payers  to  appear  on  such  reference,  such  services  an 


V, 

Abmstbono. 
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postings  to  be  had  and  made  ten  clear  days  previous  to        1841. 
proceeding  before  the  Second  Remembrancer  under  the       Knox 

V, 

mi  cuAer ;  or  such  other  proceeding  as  the  Court  should     Marlat, 

dtink  proper,  for  the  purpose  of  ascertaining  for  which  of 

tk  said  parishes  of  AwHodoum^   or  Kilmoylan,  the  said 

iiDds  of  KUcahiU  had  been  rightfully  charged  with  the  tithe 

OBoqxnition ;  and  that  this  Honorable  Court  should  declare 

that  the  said  lands  of  KilcahUl  had  not  been  rightfully 

dwged  with  the  said  composition  for  such    parish  of 

Bhoyfan,  and  should  make  such  order  for  the  amendment 

rfAe  certificate  and  applotment  of  such  composition,  and 

rftk*  entry  of  such    certificate  in  the  registry  of  the 

fiom^  as  to  this  Honorable  Court  should  seem  meet,  and 

dut  the  said  lands  of  KUcahiU  might  be  exonerated  there- 

fioB,  and  from  all  rent-charge  substituted  in  lieu  thereof 

Vjrthe  statute  1  &  2  Victoria,  c.  109,  s.  16;  and  that  in 

Ae  mean  time,  and  until  the  obtaining  of  the  Second  Re- 

Honbranoer's  report,  and  the  final  order  of  this  Honorable 

Court  thereon,  the  said  Marcus  Armstrong^  and  his  agent, 

md  his  attorney,  might  be  restrained  by  the  injunction, 

or  order,  of  this  Court  firom  proceeding  in  the  suit  at  law, 

instituted  in  the  Common  Pleas,  for  the  recovery  of  the  said 

i^t-chai^e  alleged  to  be  due  out  of  the  said  lands,  for  the 

»id  parish  of  Kilmoylan.     The  petition  was  verified  by 

sfidavit.     On  the  4th  of  December,  1840,  an  order  was 

^e  in  this  matter,  that  the  cause  should  be  set  down  for 

Scaring  the  next  Term,  serving  this  order  on  all  parties 

^terested,  a  month  previously. 

Mr.  J.  H,  Blake,  Q.  C,  and  Mr.  Ruttledge  for  the  peti- 
^ioaers, — This  is  exactly  similar  to  Armstrong  v.  Pepperla), 

(a)  2  If.  Eq.  Rep.  89. 

M 
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1841.  We  have  here  served  the  order  on  the  Rector  of  Kilmoyhmj 
Knox       and  the  Rev.  Mr.  CyBorke,  who  is  the  land  agent  and 

Marlat,  collector  of  the  rent-charge  of  that  parish,  and  on  nine 
^  tithe-payers  of  that  parish.     It  is  sworn,  that  we  cannot 

BXBTBONo.  ^jig^ygj.  iijg  church-wardens  of  that  parish,  and  that  the 

respondent,  Mr.  Armstrong,  has  refused  to  discover  them. 
The  Rector  of  Aimadaum  has  also  been  served ;  but  it  is 
sworn,  that  we  are  unable  to  discover  the  tithe-payers  of 
Annadawn  and  Kilmoyhmj  so  as  to  effect  service  on  twelve 
tithe-payers  in  each  parish — but  we  have  served  twelve 
ratepayers.  We  wiU  make  further  service  if  the  respon- 
dent will  furnish  us  with  a  Ust  of  tithe-payers,  or  specify 
whom  they  wish  to  have  served.  Mr.  Armstrong  should 
be  restrained  from  proceeding  in  the  action  he  has 
brought. 

Mr.  Smithy  Q.  C.  for  the  Rector  of  Kilmoylan. — ^Tbe 
petitioner  has  paid  renfr^harge  down  to  the  present  time ; 
and  if  there  be  any  mistake,  he,  as  proprietor  of  the  lands, 
ought  to  have  looked  to  the  applotment,   when  it  was 
made.     My  client  ought  not  to  be  put  to  the  costs  of  this 
reference ;  until  the  order  shall  be  made  for  a  new  applot- 
ment, we  have  a  right  to  receive  the  rent-charge  from 
somebody ;  the  petitioner  ought  to  pay  it  up  to  the  time  of 
the  new  applotment,  for  the  sum  to  be  paid  has  been  fixed 
by  agreement,  and  comes  under  the  17  th  section  of  the 
Act,  which  provides  for  compositions  so  fixed.     He  mus^ 
pay   this,   no    matter    what  may  be    the   result  of   the 
reference,  as  the  applotment  can  only  be  altered  prospec- 
tively. 

Mr.  Bessonetf  Q.  C.  for  the  Rector  of  Annadoum, — These 
lands  have  been  from  time  immemorial,  considered  as  part 
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of  the  parish  of  Aimadown  ;  it  is  therefore  hard,  that  we        1841. 
should  be  obliged  to  go  into  the  office  to  sustain  a  point,        Knox 

V, 

about  which  there  is  no  controversy.      [Richards,  B. —     Mablat, 
The  petitioners  case  is  not,  that  the  lands  are  not  liable  ^, 

to  rent-charge ;  therefore,  as   you  are  only  brought  into  ^*"«™®no. 
tbe  office  pro  formd^  you  can  be  at  no  expense.      The 
proper  course  will  be,   to  consider  the  costs  hereafter ; 
tlus  is  not  the  time  to  settle  that  question.] 

Brady,  C.  B. — We  will  make  the  order  of  reference 
» pnyed,  but  we  cannot  make  an  order  in  invitum  on 
&e  Bector  to  compel  him  to  stop  his  proceedings  at  law : 
tlot  on  only  be  done  by  agreement  among  the  parties 
tkmselves. 

Richards,  B. — We  should  embarrass  ourselves  very 
nkQch,  if  we  made  any  order  as  to  the  arrears :  if  we  were 
to  stop  the  proceedings,  we  should  throw  those  arrears 
npon  other  parties  not  liable  to  them.  I  recollect  we  made 
no  order  with  respect  to  the  arrears  in  the  case  similar  to 
this,  which  already  came  before  this  Court. 
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184L  JAMIESON  17.  FARRAN. 

EXCHXQUEB 

or  Plbas.     y^ 

Saturday,     Jjy  articles  of  agreement  dated  10th  February,  179- 

February  6, 

executed  previously  to  the  marriage  of  Thomas  Leiand,  D<r 

When  A.  ex- 
ecuted mar-     deceased,  with  Catherine  Franks,  it  was  recited  that  Cailu 
riage  articles 

imder  seal,  and  f^ne  Franks  was  then  entitled  to  a  sum  of  £833  6^.  8df.  lat 

it  ivaa  tliereliv 

coT6nMited'*by  currency,  charged  upon  certain  estates  in  the  County  < 
^e  piuS^^**  Limerick,  and  that  Thomas  Leland  had  agreed  to  secu] 
th^eto  that    ^  jointure  for  Catherine,  and  to  provide  for  the  issue  < 

certain  sums         ^  '  r 

should  be  ves-  the  marriafifc,  and  had  executed  his  bond  to  John  LeUo 

ted  in  trustees, 

upon  trust  to  and  Thomas  CuiHbert,   as  trustees  for  the  like  sum 

pay  the  inter- 
est to  A  for     £833  6^.  8  J. ;  and  the  articles  proceeded  in  those  word 

life,  and  after  ,^  _  _         ,  ,  ,  .  i   .     •     i        , 

his  death  to  -Now  these  articles  witness  and  it  is  hereby  covenant 
dpal  to^his'  "  *"^^  agreed  upon  by  and  between  the  parties  hereun 
dren  ^d  A  *  "  *^*  ^'^  ^^  charge  SO  due  and  owing  to  the  sa 
gotpartoftiie  cc  Catherine  as  aforesaid,  shall  become  vested  in  the  sa 

money  mto  his  ' 

own  hands,      «  John  Leland  and  Thomas  Cuthbert  and  the  survivor 
and  apphed  it 

to  his  own  use,  «  them  and  the  executors  and  administrators  of  such  si 

the  trustees 

may  claim,  in  "  vivor  for  ever,  subject  however  to  the  following  usi 

a  creditor's  .  . 

cause,  the  a-  ^^  trusts,  mtents,  and  purposes,  that  is  to  say  ; — that  th< 
the  assete*of  "  ^^^  ^fud  John  Leland  and  Thomas  Cuthbert  and  the  si 
A^^pecialty  «  ^,„  „f  them  and  the  executors  and  administrators 
"  such  survivor  shall  receive  the  interest  of  both  the  88 
^^  sums,  amounting  together  to  the  sum  of  £100  sterling! 
^^  the  year,  and  pay  the  same  over  to  the  said  ThomcLs  Lela 
^^  during  the  joint  lives  of  them  the  said  Thomas  Lela 
"  and  Catherine  Franks;  and  from  and  after  the  death  of  t 
<^  said  Tliomas  Leland  pay  over  the  said  annual  sum  of  £l 
"  to  the  said  Catherine  in  case  she  should  survive  bin 
It  was  then  provided  that  the  two  sums  of  £833  6«.  i 
each  should  be  to  the  use  of  the  children  of  the  marria 
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uThonuu  Leland  should  appoint;  in  de&ult  of  Appoint-        1841. 

imt,  to  the  children  in  equal  shares ;  and,  in  defsiult  of    Jamieson 

duldren,  to  be  in  trust  for  Thomas  Leland  his  executors,     Fakban. 

tdoinistrators  and  assigns.     The  articles  then  contained 

t&e following  covenant: — ^^And  the  said  Thomas  Leland 

"  doth  hereby  for  himself,  his  executors  and  administrators, 

'^oorenant,  promise  and  agree  to  and  with  the  said  John 

**Ldand  and  Thomas  Cuthbert  in  manner  and  form  folio w- 

'^ing,  that  is  to  say  : — That  he  the  said  Thomas  Leland 

"will  before  the  end  of  five  years,  firom  the  date  hereof, 

"weQ  and  truly  pay  to  the  said  John  Leland  and  Thomas 

*'  OAbert  the  amountof  the  aforesaid  bond  for  £833  6s.  Sd, 

^tokeby  them  laid  out  upon  good  and  sufficient  security 

^lirthe  purposes  herein  mentioned  and  expressed  of  and 

"eonceming  the  same ;  the  interest  thereof  to  be  applied 

''and  disposed  of  in  like  manner  as  the  interest  of  the  said 

'^  kmd  is  hereby  directed  to  be  applied."     The  marriage 

took  place  in  1794.     This  bill  was  filed  by  the  plaintiff's 

on  behalf  of  themselves  and  the  other  creditors  of  Thomas 

Jjdandj  for    the   purpose  of  administering  his    real    and 

personal  estates.     On  the  20th  January,  1837,  a  decree  to 

tocount  was  pronounced,  and  the  second  remembrancer  by 

lu8  report  found  that  John  Leland  and  Thomas  Cuthbertj 

in  the  year  1839,  had  in  their  hands  as  such  trustees  a  sum 

of£833  6s.  8cf.  Irish,  partof  the  sumof  £1666  13«.4(f.  settled 

^  the  articles ;  and  that  Thomas  Leland  having  applied 

^aloanof  thesumof  £833  6s.  8cf.  upon  an  assignment  of 

certain  mortgages  and  judgments  then  vested  in  him,  and 

Meeting  the  lands  of  Shanagolden  in  the  city  of  Limerick^ 

•ccordingly  by  indenture  of  the  1st  of  July,  1809,  Thomas 

^^land  assigned  the  same  mortgages  and  judgments  to  John 

I^imd  and  Cuthbert.  The  report  further  found  that  in  1 83 1 , 

^  the  death  of  John  Leland^  the  sum  of  £833  6s.  8d.  was 
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18*1.       paid  off  in  cUsdiarge  of  the  mor^^ages  by  the  mortgagor 
jAMiEsoif    to  Tliomas  Lelandj  and  that  the  mortgaged  premises  kad 

v» 

Fabban.     been  thereupon  by  indenture  of  the  1st  of  March,  1830,  re* 
conveyed  to  the  mortgagor  by  Thomaa  Ldand  and  CuMert 
who  joined  in  the  usual  receipt  for  the  money,  but  the 
report  found  that  this  sum  had  been  received  by  Tkomm 
Leland  alone,  and  had  been  applied  by  him  to  his  own  use 
without  giving  the  trustees  any  new  security ;  and  the 
report  further  found  that  a  sum  of  £997  4«.  2d  was  due  on 
foot  thereof  for  principal,  interest  and  costs;  and  that  Jokk 
Cuthbert  Kearney^  the  representative  of  John  Cuthbert  wha 
was  the  surviving  trustee,  was  entitled  in  respect  thereof  to 
rank  as  a  specialty  creditor  in  the  administration  of  the 
assets  of  Thomas  lAjand,  To  this  report  several  exceptions 
were  taken ;  the  first  of  which  was  that  J.  Cuthbert  Keanuy 
was  entitled  to  rank  only  as  a  simple  contract  creditor ; — 
the  case  now  came  before  the  court  on  these  exceptions. 

The  Solicitor-General  for  the  general  creditors. 

Mr.  T.  B.  C.  Smith,  Q.  C,  for  the  personal  representa- 
tive  of  the  surviving  trustee. 

The  covenant  by  Thomas  Leland  that  this  sum  should  be 
for  the  benefit  of  his  wife  and  children  constitutes  a  specialty 
debt ;  Gifford  v.  Manly  (a).  When  a  husband  covenants 
by  marriage  articles  that  money  should  be  laid  out  for  the 
purposes  of  the  settlement  and  then  receives  it,  contrary 
to  his  agreement  under  seal,  those  entitled  to  it  are  specialty 
creditors  ;  Benson  v.  Benson{b)>  [Richards,  B. — This  is 
a  covenant  that  money  shall  remain  in  the  hands  of  certain 
trustees  for  certain  purposes ;  and  the  question  is,  whether 

(aj  Ca.  Tomp.  Talb.  108.  (6)  1  P.  Wms.  159. 
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Mr.  Leland  having  received  this  money  himself,  did  not 
tliereby  break  his  covenant].  But  the  document  of  1st 
March,  1830,  makes  my  client  a  specialty  creditor.  The 
iieceiptfor  the  mortgage  money  is  a  distinct  acknowledgment 
Qoder  seal  of  Thomas  Leland  and  John  Cuthbert  Kearney^ 
tbt  they  had  received  this  very  sum ;  and  this,  taken  in 
CQojnnction  with  the  finding  that  Mr.  Kearney  did  not  receive 
any  part  of  the  money,  comes  within  the  authority  that  an 
tdmowledgment  under  hand  and  seal  makes  the  party  to 
wiiGiQ  the  debt  is  acknowledged  a  specialty  creditor. 
Hie  money  is  ear-marked,  and  was  distinctly  clothed 
lilk  a    trust ;     Mavar    v.    Davenport  {a)  ;     Turner    v. 

Mi.  J.  Raddiff  on  the  other  side.  There  is  no  case  in 
tiiich  a  cestui  qui  trust  getting  the  trust  money  for  a  time 
into  his  possession  has  been  held  a  specialty  creditor ;  an 
acdon  of  covenant  could  not  be  brought  on  these 
irdcles. 

Pennbfather,  B. — As  a  general  principle,  equity  fol- 
lows the  law,  and  inquires  whether  an  action  could  have 
been  brought ;  but  in  many  cases  where  persons  are  bene- 
ficially interested  they  have  a  right  to  come  in  and  enforce 
an  agreement.  Thomas  Leland  agreed  under  seal  with  his 
wife  aad  unborn  children,  that  this  money  should  be  for 
theb  use,  and  afterwards  in  direct  contravention  of  these 
articles,  got  the  money  into  his  own  hands  and  applied  it 
to  his  own  use. 

Exception  overruled. 

(a)  2  Sim  227.  W  7  Sim.  80. 
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,34,  GARSTON  V.  WILLIAMS. 

Exchequer 
OF  Pleas,      t 

Mon.  April  19,  1n  Hilary  Term,  1838,  a  Judgment  was  obtained  by  the 
sequestrations  plaintiff  against  the  defendant,  the  Rev.  H.  Williams^  for 
wiiwes^had  ^^  *^^""^  ^^  ^^  '  ^^^  which  a  sequestration  had  issued 
been  obtained  ^qjj^q  prior  sequestrations  had  been  obtained  asfainst  the 

against  a  de-  *^  *  ^ 

fendant.  and    defendant,  by  other  creditors,  which  had  been  since  paid  by 

an  order  ob- 
tained in  one  of  the  sequestrator,  in  this  and  the  other  causes,  Mr.  Erskine. 
the  causes  that 

the  sequestra-  An  order  of  this  Court  had  been  obtained  that  the  seques- 

tor  should  ac-  ,    -^y 

count;  these-trator  should  account;    and  on  28th  November,  1840,  a 

whcfhad^ac-     notice  was  served  on  Mr.  Erskine^  pursuant  to  that  order, 

Seofficerofthe  requiring  him  to  lodge  his  account,  as  sequestrator,  within 

Bishop's  court 

of  K.,  at  first  declined  to  account  before  the  officer  of  this  court ;  but  afterwards 
proposed  to  take  the  opinion  of  the  officer  of  this  court,  whether  he  could  pass  his 
account  in  this  cause  separately,  and  offered  to  pass  a  consolidated  account  in  all  the 
causes.  Ordered  that  the  officer  should  take  the  account,  haying  regard  to  the  accounts 
in  the  other  causes,  which  should  be  taken  as  proper  accounts,  with  liberty  to  the 
defendant  to  surcharge  and  falsify. 

Although  a  sequestrator  has  accounted  before  the  Bishop's  Surrogate,  he  may  be 
ordered  to  account  before  the  officer  of  this  court. 
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iweek.    A  nodce  was  served  by  him  in  reply ,  declining        1841. 

to  locoont  before  the  officer  of  the  Court  of  Exchequer,     Oaestoii 

kt  statmg  that  his  account  had  been  passed  and  filed  in   Williams. 

t&e  Consistorial  Court  of  the  diocese  of  Kilmarej  and  offer* 

io^  to  attend  before  the  Surrogate  of  that  diocese,  to  discuss 

tk  account.      On  the   16th  December,    1840,    another 

Qodoe  was  served  on  Mr.  Erskine^  apprising  him  that  pro- 

eeediiigs  would  be  taken  by  attachment,  to  compel  him  to 

aecoont;  and  on  the  2nd  of  January,   1841,  a  notice,  in 

reply  to  the  last,  was  served  by  Mr.  Erskine^  offering  to 

told  before  the  officer  of  the  Court  of  Exchequer  to  take 

boginion  whether  he  could  pass  his  accounts  in  this  cause 

bdne  die  officer,  separately  from  those  in  the  other  causes ; 

iBdoffering  to  pass,  at  the  plaintiff's  expense,  a  consolidated 

aoeoont  of  the  sums  received  in  all  the  several  causes.     On 

the  13th  of  January  last  a  conditional  order  for  an  attach- 

isent,  entitled  in  the  cause,  had  been  obtained  against  Mr. 

Enkme,  the  sequestrator,  for  not  accounting;  which  Bennett 

Q.C.  now  moved  to  make  absolute. 

Bennett — Several  accounts  were  passed  in  respect  of  the 
several  sequestrations  against  the  defendant  in  the  court  of 
the  Bishop  of  Kilmore.  The  sequestrator  now  says  this 
cause  is  out  of  court,  because  that  he  paid  the  plaintiff  in 
tlus  cause  his  demand  and  had  satisfaction  entered  on  the 
judgment-roll.  But  a  party  cannot  get  rid  of  his  liability 
hy  getting  satisfaction  thus  entered.  This  case  depends 
upon  the  question  whether  the  order  to  account  was  a  right 
order,  which  we  contend  it  was  ;  Waldron  v.  Garrett^  (a) 
Baker  v.  Swaynejijk). 


(a)  1  Jones  &  C&r.  69.  W  lb.  231. 

N  2 
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^0^1      ^       T.  B.  C.  Smithy  Q.C.  and  Gayer  for  the  sequestrator.  The 
Garston     surrogate  is  the  proper  officer  to  take  these  accounts ;  as 
Williams,    being  the  officer  of  the  Bishop.     The  Bishop  b  the  person 
responsible  to  the  creditor,  as  appears  by  the  case  of  Darby 
V.  L'Estrange^  in  the  Queen's  Bench^  (a)     The  sequestratcnr 
enters  into  the  usual  bond  to  the  Bishop  to  account  in  the 
Bishop's  court ;    and  the  surrogate  is  the  person  before 
whom  to  pass  the  account.     The  ordinary  course  would  be 
that  the  sequestrator  should  account  in  the  five  consolidated 
causes.      [Brady,   C.B. — I  do  not  see   that  we  have 
authority  to  make  that  order :  the  causes  are  possibly  in 
different  courts.]     The  Court  will  not  exercise  its  jurisdicv 
tion  over  a  sequestrator  who  has  passed  his  account  before 
the  person  to  whom  he  was  responsible.     This  is  an  order 
calling  on  him  to  account  ab  initio.     [Foster,  B. — Seques- 
trators have   constantly  been  in  the  habit  of  accounting 
before  this  court :  have  you  any  instance  of  a  sequestrator 
refusing  to  do  so  ?]     No ;  but  there  is  no  instance  where 
a  sequestrator  has  been  forced  to  account  where  he  has 
already  done  so.     3  Burns  EccL  Law,     "  Sequestrator," 
341.     Sequestration  refers  not  to  arrears,  but  to   future 
profits  only,  Egan  v.  Heenan  (J). 

Bennett,  Q.C.  in  reply.  The  only  difficulty  is  with 
respect  to  the  accounts  of  the  other  sequestrations. 

Brady,  C.B. — The  order  the  court  feel  disposed  to 
make  is,  that  the  officer  should  take  the  account  as  directed 
by  the  order  of  the  24th  November,  1840;  and  that  in 
doing  so  he  shall  have  regard  to  the  other  accounts  in  the 


(a)  Batty,  472.  (^)  I  Flanagan  &  Kelly,  39. 


FOURTH  VICTORIA.  171 

other  causes,  in  which  this  gentleman  has  been  sequestrator,        1841. 
and  that  these  shall  all  be  taken  as  proper  accounts,  with     Oabston 

V. 

fiberty  to  the  defendant  to  surcharge  and  falsify  as  he  may    Williams. 
be  advised.  The  sequestrator  here  has  by  his  notice  placed 
himself  in  a  condition  to  account  before  the  officer  of  this 
Court. 

Richards  B. — Though  it  is  rather  out  of  the  ordinary 
eoone,  the  court  has  been  in  the  habit  of  making  orders 
jbectly  against  the  sequestrator  for  the  ease  of  the  Bishop. 

f  06TER,  B. — The  court  on  this  occasion  is  only  abiding 
bj  a  practice  from  which  they  have  never  departed. 

Order  absolute  accordingly. 


CASH  and  Another  v.  TREVOR.  1841. 


1 

Exchequer 

OF  Pleas. 

Mon,  April  19. 


A,,  Mon,  April  Iv, 

8SUMPSIT    on   a  promissory  note: — verdict   for   the  ^.n  application 

iil«:.«^ir«  under  the  43 

P"^™"-  Geo.  III.C.140, 

for  over-mark- 
ing a  writ, 

Brewster.  Q.  C.  applied  on  behalf  of  the  defendant  that  cannot  be  sus- 
tained, unless 

tie  plaintiffs  might  be  disallowed  their  costs  in  this  cause,  an  actual  ar- 
rest has  taken 
pursuant  to  the  statute  43  Geo.  III.  c.  140,  they  having  place,  a  mere 

11111        tri  iM«         holding  to  bail 

overmarked  the  writ,  and  held  the  defendant  to  bail  m  a  is  not  of  itself 
larger  amount  than  was  recovered  by  the  plaintiffs  by  the 
verdict  in  this  action ;  and  that  the  defendant  be  allowed 
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^^^'  ,  his  costs  of  defending  this  action(a).  It  appeared  that  (m 
the  13th  December,  1839,  the  defendant  gave  to  the 
plaintiffs  his  promissory  note  for  £82  ISs.  9cf.,  which  £bI1 
due  on  the  23rd  of  April  last.  On  the  6th  April,  the 
defendant  wrote  to  the  plaintiffs  a  letter,  enclosing,  as  a 
provision  for  this  note,  and  also  for  the  sum  of  £l  I7s.  Sd. 
previously  due,  two  promissory  notes,  each  for  one-half 
the  amount,  the  one  payable  at  two  months,  and  the  other 


(a)  As  the  form  of  the  notice  may  be  useful  to  practitioiien,  it  ii 
here  subjoined : — 

William  Cash  &  H.  J.  Ledgan,    \       In  the  Exchequer  of  Pleas. 

Plaintiffs.  

James  Trevor,  -     Sir— Counsel  on  behalf  of  the  da. 

Defendant.  fendant  will  on  Tuesday  next,  or  ^ 

^  first  opportunity  after,  more  the  Court 
that  the  plaintiffs  be  disallowed  their  costs  in  this  cause,  they  haTiii^ 
oyer-marked  the  writ,  and  held  the  defendant  to  bail  in  a  larger  amooat 
than  was  recovered  by  the  plaintiffs  by  the  verdict  in  this  action,  or  thaa 
they  had  a  right  to  do.  And  that  the  defendant  be  allowed  his  costs  of 
defending  this  action,  when  the  same  shall  have  been  taxed  and  ascer- 
tained, (undertaking  to  do  so  in  ten  days,)  and  that  the  same  shall  bo 
a  set-off  against  the  plaintiffs*  verdict  for  so  much  thereof  as  the  same 
will  amount  to.  And  in  case  the  defendant's  costs  exceed  said  verdict, 
that  the  defendant  may  have  the  surplus  against  the  plaintiffs,  and  be  tt 
liberty  to  enter  judgment  and  issue  execution  for  the  same ;  which 
motion  will  be  grounded  on  the  statute  in  that  case  made  and  provided; 
the  plaintiffs'  affidavit  to  hold  the  defendant  to  bail ;  the  attested  copy  of 
the  marked  writ,  which  issued  in  this  cause,  with  the  return  thereon ;  the 
bail  bond  to  the  sheriffs  ;  the  attested  copy  of  the  special  bail-piece ;  the 
defendant's  promissory  note  for  £41  17s.  Id.  due  the  9th  of  June  last, 
and  the  promissory  note  the  subject  matter  of  the  action ;  the  affidavits 
of  the  defendant's  attorney,  and  the  joint-affidavit  of  the  defendant  and 
F.  G.  (with  the  documents  in  the  said  several  affidavits  referred  to,) 
this  day  filed  in  the  proper  office;  the  verdict  had  for  the  sum  of 
jC43  3s.  10^</. ;  with  the  pleadings.  And  you  are  hereby  required  to 
bring  with  you  and  produce,  on  the  said  motion,  the  defendant's  letter  to 
the  plaintiffs  of  the  29th  May  last,  which  was  given  in  evidence  on  the 
trial  in  this  cause  ;  together  with  the  promissory  note  in  the  dedaradoD 
in  this  cause  mentioned,  and  Counsel  will  also  apply  for  the  costs  of  this 
motion. — Dated  this  16th  day  of  February,  1841. 

G.  Wtbrants,  Defendant's  Attorney. 


{ 


To  Mr.  W.  P. 

Plaintiffs  Attorney. 
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it  three  months  after  date.  On  the  20th  April  the  18-*1« 
pbdnti£&  wrote  a  letter  to  the  defendant,  rejecting  the  two 
promissory  notes  as  payment,  and  returning  the  note  at 
three  months ;  but  stating  that  they  would  take  the  note 
at  two  months  as  part  payment,  and  requiring  cash  for  the 
btlance ;  to  which  letter  was  subjoined  an  account,  whereby 
It  appeared  that  there  was  a  balance  of  £42  12^.  6df.  then 
due  to  the  plaintiffs  on  the  note  for  £82  18^.  9^.  On  the 
25tfa  of  April  the  defendant  wrote  to  the  plaintiffs  that  he 
voddsend  indorsements  for  the  balance  at  foot  of  their  letter; 
tD  which  on  the  27th  April  the  plaintiffs  replied,  that  they 
were  at  a  loss  to  understand  the  defendant's  meaning  ;  that 
Ae  note  for  £82  \Ss.  9d.  was  the  only  over-due  note  of 
Ae  defendant  in  the  plaintiffs'  hands,  and  that  they  had 
pit  the  case  into  their  attorney's  hands.  On  the  13th 
Iby,  1840,  before  the  note  at  two  months  had  become 
doe,  the  plaintiffs  lodged  with  the  sheriffs  of  the  city  of 
DMhtj  a  writ  against  the  defendant,  marked  for  the  sum 
of  £82  ISs.  9df.,  to  which  writ  the  defendant  gave  bail 
(without  being  actually  arrested,)  on  the  13th  May,  to  the 
sheriff;  the  defendant  subsequently  was  obliged  to  put  in 
bail  at  bar.  On  the  29th  of  May  the  defendant  wrote  to 
the  plaintiffs  to  know  whether  the  note  for  £41  17^.  7d. 
had  been  negociated.  To  this  inquiry  no  answer  was 
returned ;  but  that  note  was  afterwards  presented  for 
payment  by  the  plaintiffs'  agent,  but  not  on  the  day  when 
it  became  due ;  in  consequence  of  which  the  defendant 
referred  the  plaintiffs'  agent  to  his  attorney.  On  the  2nd 
November  the  amount  of  that  note,  with  interest,  was  ten- 
dered by  the  defendants  agent,  and  refused.  On  the  28th 
November,  1840,  the  cause  came  on  to  be  tried  before  the 
Lord  Chief  Baron,  who  left  it  to  the  jury  to  say  whether, 
onder  the  circumstances  of  the  case,  the  note  at  two  months 
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had  been  taken  by  the  plaintiffs  as  part  payment  of  the 
£82  ISs.  9d.  The  jury  found  for  the  plaintiffs  for  £43 
odd,  being  the  balance  of  £82  IBs.  9d.  after  deducting  the 
amount  of  the  note  .at  two  months;  and  on  the  1st  De- 
cember, the  plaintiffs'  attorney  was  paid  all  demands  which 
the  plaintiffs  had  against  the  defendant,  including  the 
promissory  note  for  £41  17^.  7rf.,  except  the  amount  of  the 
verdict. 

I 

Brewster,  Q.  C.  and  Whiteside.  The  plaintiffs  obviously 
overmarked  the  writ,  as  the  original  note  for  £82  \Ss.  9d. 
was  partly  discharged  by  the  amount  of  the  subsequent  note 
at  two  months,  which  the  plaintiffs  had  by  their  letter  of  the 
20th  April  agreed  to  accept.  The  fact  of  the  defendant 
having  been  held  to  bail,  is  sufficient  to  entitle  him  to  suc- 
ceed on  this  motion  under  the  statute,  the  plaintiffs  having 
held  him  to  bail  for  an  amount  which,  from  their  own  state- 
ment of  the  account,  appears  to  be  more  than  was  actually  due. 
This  point  was  before  the  court  in  Dai/  v.  Picton(a),  Malice 
is  not  a  necessary  ingredient  in  a  case,  to  bring  it  within  the 
statute,  CuUenv.  0'Brien{b).  The  attested  and  compared 
copy  of  the  sheriff's  return  states  that  an  arrest  has  been 
made :  the  defendant's  affidavit  states  the  issuing  of  the 
warrant,  and  that  he  was  forced  to  give  bail  at  bar.  That, 
coupled  with  the  sheriffs  return,  is  sufficient  evidence  of 
an  arrest ;  and  the  fact  of  his  being  arrested  is  not  denied 
on  the  affidavit.  [Pennefather,  B. — The  act  does  not 
require  that  the  party  shall  swear  that  he  was  arrested; 
that  he  may  verify  to  the  court.  One  of  the  documents 
on  which  he  relies  is  the  sheriff's  return,  and  that  is  prima 
fade  evidence   of   an   arrest.]       Even  if  there  were  no 

(a)  10  B.  &  C.  120.  (6)  3  Ir.  Law  Rep.  235. 
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1841. 


wtoal  arrest,    there  might  have  been  an  arrest  in  law,       Cjlbu 
Wikm  V.  BroughUm{cL)  ;  Edwards  v.  J<mes{b)  ;  Reynolds  v.     trbvob. 
MatAews(c). 

Hobnesj  with  whom  was  Sheil^  contra, — It  is  admitted, 
duKt  in  order  to  bring  a  case  within  the  statute,  it  is  not 
[    necessary  there  should  have  been  an  over-marking,  from 
nlicious  motives ;  but  the  note  for  £82  was  not  paid  when 
the  writ  was  marked :    the  plaintiffs  have  sworn  they  had 
tiken  another  note  for  £41  17^.  7d.  on  the  terms  of  the  de- 
feidant  remitting  the  balance  in  cash ;  he  has  not  done 
»;iad  the  plaintifii»  therefore  looked  upon  it  that  the 
nngement  they  proposed  was  at  an  end,  though  they 
Umi  return  the  note.     [Pbnnefather,  B. — The  taking 
iB^gocdable  security  suspends  the  right  of  action.]     Yes ; 
lot  diat  note  was  never  accepted  as  a  security,  but  only 
conditionally.      [Pbnnefather,   B. — There  is,    in    the 
letter,  an   unequivocal  acceptance  of  one  bill,  and  a  claim 
to  be  paid  the  balance  in  cash  on  the  security  of   the 
original  bill,  after  allowing  for  the  bill  which  the   plain- 
tilb  kept.]     Then  the  question  is,  whether  a  debt  they 
lieing  &irly  due,  when  the  defendant  did  not  send  cash, 
had  not  legal  and  probable  cause  to   mark   a   writ   for 
the  original  debt.      On  these  grounds,  this  would  not  be  a 
case  within  the  statute.      But  again,  there  was  no  actual 
arrest,  and  in  order  to  come  within  the  statute,  there  must 
be  an  actual  arrest  as  well  as  a  holding  to  bail.     Silver- 
ndes  V.  Rowley{d)  ;  Donlan  v.  Brett{e)  ;  Day  v.  Picton^f) ; 
Berry  v.    Adamson{y) ;    Amor  v.    Blqfield(h) ;    Bates  v. 

(a)  2  Dow.  Pr.  Cas.  641.  (6)  2  Mee  &  W.  414. 

(c)  WUmore,Wallaston&Hod.425.((/)  1  Moore,  92. 
(e)  10  B.  &C.  117.  (/)  lb.  120. 

ig)  6  B.  &  C.  528.  9  D.  «e  Ry.     (/i)  2  Moo.  &  Sc.  156;    9  Bing. 
558.  S.C.  91.  S.  C. 
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1841.        PiUinff(a).      [Pbnnbfather,    B. — It  has  been   held  in 
Cash        gome  cases,  that  it  is  enough  if  a  party  be  arrested,  and  is 

Vm 

Treyob.  unable  to  put  in  bail,  so  that  in  these  cases  the  statute  has 
been  read  in  the  disjunctive.]  The  authorities  are  all 
considered  in  James  v.  Askew(b)y  in  which  the  necessity  ot 
an  actual  arrest  is  held.  The  sheriff's  return  is  a  matter 
of  course;  it  is  always  cepi  when  a  man  is  holden  to 
bail,  and  being  a  mere  formality,  is  no  evidence  of  actual 
arrest,  in  the  absence  of  any  allegation  of  that  &ct. 


Brady,  C.  B. — The  Court  are  all  of  opinion  that 
motion  must  be  refused.  Had  it  rested  on  its  merits  only, 
their  opinion  might  have  been  different ;  but  it  is  plain  on 
all  the  cases  that  an  actual  arrest  must  take  place.  It  lay 
upon  the  defendant  to  show  that  he  was  arrested;  he 
ought  to  have  brought  himself  within  the  words  of  the 
act ;  but  he  has  not  stated  any  facts  to  show  to  the  Comt 
that  he  actually  was  arrested ;  he  has  relied  on  a  fonnal 
return  of  the  sheriff,  which  cannot  be  evidence  sufficiently 
satisfactory  of  that  fact.  The  motion  therefore  must  be 
refused ;  but  the  case  is  not  one  in  which  the  costs  of  this 
motion  will  be  given  (c). 

Motion  refused,  without  costs. 


1 


(a)  2  Cr.  &  Mee.  374.  (fr)  8  Ad.  &  E.  351. 

(c)  Vid.    Tuthill  y.   BridgmaUy  ante  p.  132,  and  Bennett  v.  Burton, 
1  Gale  &  Day.  57. 
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PUJOLAS  V.  HOLLAND.  ,     XMi. 

EXCHSQUBR 
OF  PUBAS. 

1 RBSPASS  by  an  apprentioe  against  his  master,  for  an  ^*'    ^^' 
HBanlt  and  battery,  plea;  creneral  issue.     At  the  trial  of»"*PPr^.^ce 

"  against  his 

dus  case  at  the  last  sprimr  assizes  for  the  Co.  of  Timerary^  master  for  as- 

^^  ^^        ^    saultandbat- 

kCbie  Mr.  Justice  Perrin^  a  Mr.  TTitoaites  was  produced  tery.  Plea  not 

ai  a  witness  for  the  plaintiff,  who  was  asked  on  his  cross-  defendant  can- 

aamination,  whether  the  plaintiffs  had  stated  to  him,  that  ^ye,^n  ndtiga- 

Aelefiendant  had  beaten  him  (the  plaintiff)  for  having  had  es^^'^evMen^f 

connexion  with  a  young  girl  M.  A.  C,  his  fellow  ^  ^^j^nUff 

?     It  was  objected  by  the  plaintiff's  counsel  that  that  his  master 

*'  "^  *  had  beaten 

eridence  could  not  be  offered  in  mitigation  of  damages  him  for  mis- 

condnct. 

ipon  the  issue  joined  between  the  parties ;  and  the  learned     A  witness 

who  had  sworn 

judge  rejected  the  evidence.     It  also  appeared,  from  the  written  deposi- 
lesdmony  of  the  same  witness,  that  he  had  already  given  mer  occasion, 
efidenoe  on  a  criminal  trial  of  the  defendant;  and  had^p^g^d3„^J 
fwom   depositions   relative   to   the   defendant   which   the  J?JJ^  ^J^^^ 
mtnefls  had  afterwards  requested  the  clerk  of  the  peace  for  ^®.  cross-exa- 

*  *^  mmed  as  to 

the  City  of  Limerick  to  alter ;  and  on  the  witness  being  those  altera- 

^  ^  tions  without 

isked,   with  a  view  to  impeach  his   credit,    what   such  producing  the 

depositions. 

alterations  were,  it  was  objected  that  the  depositions 
themselves  ought  to  be  produced  before  the  witness  could 
be  cross-examined  as  to  the  contents  of  them.  The  judge 
ruled  accordingly.  The  jury  found  a  verdict  for  the 
plaintiff  for  £400,  and  Dwyer  now  moved  for  a  new  trial 
<m  the  ground  of  the  erroneous  ruling  of  the  judge  on 
these  two  points. 


HatehelU  Q.  C.  and  Brewster^  Q.  C.  contra.  What 
might  have  been  pleaded  in  justification,  cannot,  on  the 
the  sole  plea  of  not  guilty,  be  offered  in  evidence,  even  in 
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^     ^Q^^'        mitigation  of  damages.     It  may  be  said  that  what  takes 
PuJOLAs     place   at  the  coimnission   of  an  assault  may  be  given  in 
Holland,    evidence  as  part  of  the  res  ffestce,  but  this  is  not  the  cross- 
examination  of  a  person  who  saw  the  blows  inflicted;  for 
the  object  is  to  extract  from  his  evidence  an  admission  of 
the  plaintiff,  that  his  own  conduct  had  been  such  as  to 
render  the   beating  given   him  justifiable  as  correction. 
[Pbnnbfather,    B. — Suppose    the    plaintiff   had    been 
caught  in  the  act  of  impropriety,  would  that  be  admissible 
in  evidence  ?]    It  would  not.  If  the  defendant  had  pleaded 
that  he  had  corrected  the  plaintiff  for  misconduct,  then  it 
would  be  a  question  whether  the  correction  was  excesave; 
but  evidence  of  the  misconduct  of  the  plaintiff  at  the  time 
when  the  beating  was  inflicted  cannot  be  given,  unless 
such  a  defence  is  put  upon  the  record.  Watson  v.  Chrigtie{a)f 
is  precisely  in  point,    and  the  ruling  of  Lord  EUdon  at 
the  trial  was  confirmed  by  the  court. 

As  to  the  second  objection,  an  attempt  has  been  made 
here  to  discredit  the  witness  by  showing  that  he  had  before 
made  a  statement  inconsistent  with  what  he  swore  on 
the  table ;  but  evidence  cannot  be  given  of  the  contents  of 
a  written  docimient  without  producing  it ;  and  the  witness 
should  have  an  opportunity  of  showing  all  that  he  had  said 
before.  The  QueerCs  Case  (6),  raised  the  very  point* 
[Pennefather,  B. — It  appears  to  me  that  the  answer  of 
the  judges  and  the  decision  of  the  House  of  Lords  as  to  this 
point  in  the  Queen's  case  is  quite  general,  and  independent 
of  the  particular  case  then  in  discussion.  Bradt,  C.B. — 
That  decision  is  that  the  witness  may  be  asked  if  he  wrote 
a  particular  line,  but  if  you  go  on  to  examine  him  as  to 

(a)  2  B.  and  F.  224.  (b)  2  B.  &  B.  286. 
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the  contents  of  a  letter,  the  letter  must  be  produced  and        1841. 
put  into  the  witnesses  hand.]  Pujolab 


V, 

Holland. 


Benneity  Q.C. — If  the  defence  attempted  to  be  given  in 
evidence  was  such  as  might  be  pleaded  in  justification,  it 
eumot  be  made  on  the  trial ;  but  here  the  defendant  could 
■ot  have  pleaded  in  justification  that  he  had  beaten  the 
[Ja^riff  for  his  impropriety :  such  a  plea  would  have  been 
demurrable.  [Pbnnbfather,  B. — K  the  master  had 
l^ven  him  a  few  blows  and  pleaded  that  he  gave  him 
chastisement,  that  would  have  left  open  the 
of  excess,  and  the  plaintiff  might  reply  an  excess.] 

Matter  of  provocation  which  cannot  be  pleaded  in  bar  may 

begifen  in  evidence,  Cooke  v.  Bertie  (a) ;  2  Star,  Ev.  254. 

Ai  to  the  other  point  the  rules  of  evidence  have  not  been 

iifiinged,  for  the  depositions  were  not  in  the  possession  of 

ihe  defendant,  and  could  not  be  produced.    [Pbnnefather, 

B. — Suppose  a  witness  to  be  produced  who  had  been  guilty 

of  perjury ;  you  must  produce  a  copy  of  the  record  of  his 

conviction  before  you  can  exclude  his  testimony.     There 

is  but  one  exception  to  this  rule,  that  is  the  case  of  an 

examination  on  the  voir  dire :  there  if  the  witness  mentions 

tbat  he  has  an  interest,  you  may  examine  him  as  to  what 

it  is.  Brady,  C.B. — Are  we  not  concluded  by  the  Queen* s 

Que  from  examining  into  this  point  ?]     It  is  laid  down  in 

Starkie  on  Evidence  that  the  question  is  still  open.     [Pen- 

HSFATHBR,  B. — That  is  manifestly  a  mistake.     Bradt, 

CB. — We  have  looked  at  the  determination  in  the  Queen's 

Cau  and  think  the  answer  g^iven  by  the  judges  is  quite 

general  as  to  a  former  written  representation  on  the  same 

matter.      The  invariable  practice  in  criminal  cases  is  to 

(a)  12  Mod.  232. 
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^     ^^^'    ^  give  the  depositions  into  the  hands  of  the  witness].     That 
PujoLAs     jg  because  the  depositions  are  in  court. 


V. 

Holland. 


Brady,  C.B. — We  are  all  of  opinion,  that  this  motion 
should,  on  both  grounds,  be  refused.  The  first  question  m 
order  of  time,  though  the  last  argued  was,  whether  Mr. 
Thwaites  could  be  asked  as  to  the  alteration  of  depoaitions 
he  had  sworn,  which  were  not  put  into  his  hands ; — nowi 
according  to  the  settled  law,  a  witness  cannot  be  cross*  ; 
examined  as  to  the  contents  of  a  written  document  without 
producing  it.  Whatever  difficulty  there  may  be  in  d<»i^  ' 
so,  such  documents  must  always  be  produced ;  unless  hf 
any  fisttality  a  document  is  lost  or  destroyed  or  is  in  the 
possession  of  the  opposite  party ;  in  such  case  the  partf 
may  interrogate  about  it,  but  otherwise  the  attempt  is 
never  made.  Supposing  the  witness  to  answer  ^ 
question,  how  is  he  to  be  contradicted?  Unless  the  docu- 
ment be  produced  it  must  be  by  a  witness  giving  evidence 
of  its  contents,  which  would  be  inadmissible  as  long  as  the 
document  itself  was  in  existence  or  could  be  produced :  I 
am  therefore  of  opinion  that  this  question  was  properly 
rejected.  )^th  regard  to  the  second  question,  namely, 
whether  the  plaintiff  had  not  by  his  misconduct  given 
authority  to  the  defendant  to  correct  him  : — the  ordinary 
way  is  to  plead  in  justification,  and  leave  the  plaintiff  to 
reply  an  excess; — the  case  then  comes  thus  before  the 
jury.  But  here  that  question  is  not  raised  upon  the  record, 
and  I  do  not  think  evidence  can  be  given  of  it.  My  mind 
is  very  clear  upon  this  point  of  the  case. 

Pbnnbfather,  B.  concurred  with  the  Lord  Chief  Baron. 
One  question  depends  on  this,  that  as  the  party  impeaching 
the  witnesses  testimony,  could  not  have  intended  to  rely  on 
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what  the  witness  had  before  stated  in  writing,  he  should 

be  allowed  at  the  trial,  to  give  parol  evidence  of  the  former 

statement,  to  contradict  that  which  the  witness  then  made. 

It  appears  that  proposition  was  not  maintainable ;  that  the 

grounds  of  the  decision  of  the  House  of  Lords  are  general, 

and  that  their  decision  accords  with  what  is  the  general  law 

of  the  land,  and  had  been  so  for  years  before.     Then  as  to 

the  other  question  first  argued,  I  take  the  rule  to  be  that 

if  the  matter  relied  on,  may  be  a  justification  of  a  trespass^ 

dKMigh  DOt  of  this  particular  trespass ;  (because  this  parti- 

cdbr  trespass  may  have  exceeded  the  amount  which  would 

bqpBtifiable) ;  the  party  must  reply  excess,  and  that  defence 

■OBthe  made  on  the  pleadings.     It  has  not  been  so  made 

\aty  and  I  think  therefore,  the  testimony  was  properly 

ezefaided. 


1841. 


PUJOLAS 

V. 
HOLLAITD. 


Foster  B.,  and  Richards,  B.,  concurred. 


Rule  refused. 


1841. 


GILLESPIE  V.  GUMMING. 


^ 


Exchequer 
OF  Pleas. 

1 RSSSPASS  quare  claugumfiregit :  Plea,  liberum  tenementum.  Where  a  de- 

,  ,  fendant  in  an 

Replication,  a  demise  for  two  years,  from  the  defendant  to  action  of  tres- 
the  plaintiff ;  on  which  issue  was  joined.  has  bronght  a' 

cross-action  of 
the  same  na- 

At  the  trial  of  this  case  at  the  assizes  for  the  county  of  ^^  transac- 
Monoffhan,  before  Mr.  Justice  Torrens,  the  plamtiff  pro-  ^^^l^tiff 

and  his  ser- 
vants, who 
were  witnesses 
of  the  fact,   snch  senrants  are  not  thereby  rendered  incompetent  witnesses  for  the 
pl#intiiy  in  the  first  action. 

A  rerdict  in  a  ciril  action  cannot  be  given  in  evidence  by  the  mere  production  of  the 
postea ;  but  the  judgment  must  be  produced. 
Semb,  Otherwise  in  a  criminal  case. 
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1841.       duced  two  of  his  sons  as  witnesses  to  prove  the  trespass 
Gillespie    alleged,  and  an  objection  was  made  to  their  competency  on 
CuMKiNo.    the  ground  that  the  defendant  had  brought  another  action 
of  trespass  against  the  plaintiff  and  his  said  sons,  in  which 
the  same  question  was  raised  as  in  the  principal  case.     Id 
that  action   the  sons   had  justified  under   their  JEither's 
possession.      Both  actions  were  on  the  list  of  records  to  be 
tried  at  the  same  assizes ;   but  the  second  action  was  never 
tried.     The  evidence  of  the  sons  was  admitted.     The  juiy 
found  a   verdict  for  the  plaintiff;  and  the  learned  judge 
having  reserved  leave  to  move  to  set  it  aside,  if  the  court 
should  be  of  opinion  that  the  evidence  should  not  have 
been  admitted,  a  conditional  order  had  been  obtained  on  a 
former  day  to  set  aside  the  verdict,  against  which 

Holmes  and  7bm£,  for  the  plaintiff,  now  showed  cause. 
The  cross-action  has  been  a  mere  device  to  deprive  the 
plaintiff  here  of  the  benefit  of  his  witnesses  testimony  by 
making  them  co-defendants.  Were  this  objection  allowed 
to  prevail,  it  would  establish  the  possibility  of  any  person 
depriving  an  opposite  party  of  the  testimony  of  his  wit- 
nesses, by  bringing  an  action  which  it  was  never  meant  to 
try.  No  judgment  had  ever  been  given  in  the  othff 
action,  and  there  is  no  case  establishing  that  so  remote  a 
possibility  as  the  mere  bringing  of  a  cross-action  is  such 
an  interest  as  to  exclude  the  testimony  of  a  witness.  A 
mere  possibility  of  interest  does  not  exclude  testimony, 
Simpson  v.  Pickering{a),  As  the  law  now  stands,  the 
names  of  the  witnesses,  even  if  incompetent,  might  be 
indorsed  on  the  record,  and  the  case  would  then  be  tried(i). 
[Pennefathbr,   B. — At  the  time  the  alleged  trespasses 

(«)  5  Tyr,  143.  (6)  See  3  &  4  Vict,  c  105,  88.  51,  52. 
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n&e  committed,  those  two  witnesses  had  no  interest  at  all,  J841. 

but  it  is  urged  that  they  are  made  incompetent  by  the  Gu-i-bspib 

lobseqaent  act  of  the  person  against  whom  their  testimony  Cukming. 
was  to  be  used — ^namely,  the  bringing  of  an  action.] 


K  Andrews  and  Whiteside  contra.     Both  these  actions 
were  ready  for  trial  at  the  same  time,  and  our's  was  the 
fast  case  entered  on  the  list ;  but  Mr.  Holmes  applied  to 
the  judge  to  try  his  case  first.      Nothing  turns  on  the  fact 
tf  judgment,  not  having  been  given  or  made  up ;   for  even 
mt  criminal  case,  the  verdict  in  another  case  would  have 
been  admitted  in  evidence  at  the  same  assizes,  though  the 
fen&t  had  not  been  made  up.     [Pennefather,  B. — It 
was  so  decided  in  Hordes  case,  and  Tooke's  case,  in  the 
fl^h  Treason  Trials  in  1792;  but  I  do  not  know  that  it 
Mlows  from  the  cases  of  High  Treason  that  the  verdict 
in  a  civil  case,   at  nisi  prius,  could  have  been   given  in 
eYidence  until  the  judgment  was  made  up.     Foster,  B. — 
Nam  constat  that  it  will  be  a  judgment  at  all.     Pennefa- 
ther, B. — There  is    this   distinction,    namely,  that  the 
judgment  in  a  criminal  case  may  be  entered  immediately 
after  verdict,  but  it  cannot  be  so  in  a  civil  case.]     The 
getting  a  writ  first  out  of  the  office  is  not  to  defeat  a  just 
cause ;  here  we  have  brought  an  independent  action,  and 
the  lands  are  confessedly  the  property  of  the  defendant. 
[Pennefather,  B. — I  think  this  question  must  be  argued 
tt  if  you   had   brought  no  action  at  all ;    the  point  is, 
whether  a  mere  liability  to  action  is  such  an  incompetency 
w  disqualifies  a  witness.]     The  authorities  are  quite  clear 
^  such    testimony   must   be   excluded.      Kinnersley   v. 
0»j»e(fl) ;    Strtitt  v.  Bovingdon(h) ;    Hancock  v.  Walsh{c). 

(a)  2  Doug.  517.  (Jb)  5  Esp.  56.  (c)  1  Star.  Rep.  347. 

O 
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1841.  In  Doe  V.  Tyler  (a),  Lord  Chief  Justice  Tindal  has. 
GiLLEBPiB  Stated  the  principles  which  exclude  a  witness  by  reason 
CinuiiNa.  of  interest,  which  are  quite  applicable  here.  A  verdict 
against  one  under  whom  a  defendant  claims,  is  evidence 
against  that  defendant.  12  Fin.  136.  4  Com.  Dig.  "Evi- 
dence," A.  5.  [Pennefather,  B. — The  sons  justify  as 
the  father's  servants,  but  without  claiming  any  interesi 
under  him.  No  man  could  ever  prove  his  case,  if  all  his 
servants  who  justify  under  him  may  be  made  defendants  ii 
an  action,  and  that  that  liability  is  to  exclude  them.]  The 
verdict  would  have  been  given  in  evidence  against  us,  for  a 
verdict  may  be  given  in  evidence,  though  the  judgment 
has  not  been  made  up.  [Pennefather,  B. — I  think  yoo 
will  find  the  contrary  has  been  decided.]  The  record,  in 
a  criminal  case,  when  made  up,  is  evidence.  Long  v.  Oxf- 
dington(b)j  Peake's  Evidence,  41.  The  judgment  in  die 
preceding  ejectment  is  evidence  in  an  action  of  trespass  fisr 
mesne  profits.  Doe  v.  Whitcombe{c).  It  has  been  ruled 
by  Lord  Kenyon  that  the  production  of  the  postea  was 
conclusive  evidence  of  the  extent  of  the  demand.  GoP' 
land  V.  Schoones{d).  [Pennefather,  B. — That  last  case 
is  overruled  by  a  decision  made  this  year  by  the  House  of 
Lords  in  Malone  v.  O  Connor ,  on  an  appeal  from  Lord 
Pluiiket.'] 

Brady,  C.  B. — We  are  all  of  opinion  that  the  judge 
acted  rightly  in  admitting  this  evidence ;  and  that  thore 
was  nothing  in  the  fact  of  another  case  having  been 
brought  down  for  trial  at  the  same  assizes  in  which  the 
witnesses  were  defendants,  which  precluded  their  testimony 
in  this  case.     They  were  not  produced  as  claiming  any 

(a)  4  Moo.  &  P.  29.  (6)  Hayes,  76. 

(c)  8  Bing.  46.  (rf)  2  Esp.  647. 
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interest  in  the  lands  in  question ;  or  as  supporting  a  verdict  ^     ^Q^^- 

which  could  be  of  any  use  to  them  on  a  future  proceeding,    Gillespie 

Imt  as  the  only  persons  who  could  be  produced  to  prove     Cummiho. 

the  plaintiff's  case  against  the  defendant.     Under  those 

drcomstances  it  would  be  a  strong  thing  to  exclude  their 

testimony ;  and  it  would  tend  to   defeat  a  great  many 

icdons,  if  a  servant  could  not  be  produced  to  prove  an 

mjury  done  to  his  master's  property,  because  he  may  be 

made  a  defendant  in  another  action.     Lord  Hardwicke^s 

judgment  in  The  King  v.  Brai/(a)j  referred  to  in  Phillipps 

m^Boidence,  p.  116,  confirms  this  principle.     It  appears 

to  me,  then,  that  the  mere  liability  to  an  action  being 

hwa^t  against   the   servant,    cannot    be  set    up  as   an 

objection  to  his  competency,  where  he  himself  claims  no 

interest  in  the  lands,  the  subject  of  the  action  in  which 

he  is  produced.     Here,  however,  it  is  said  that  an  action 

hat  actually  been  brought,  and  a  plea  put  in  by  the  servant, 

jvBtifying  under  the  possession  of  the  principal  defendant ; 

but  that  action  has  never  been  tried ;   and  the  consequence 

of  admitting  that  to  exclude  his  evidence  would  be,  that  in 

cttes  like  this,  an  action  would  be  brought  against  all  the 

lervants  for  the  mere  sake  of  having  an  action  pending 

against  them.     In  this  case  the  verdict  could  not  have  been 

given    in    evidence,    and   thus   exclude   their  testimony, 

because  no  verdict  can  be  given    in   evidence,   as   con- 

dusive   of   any  fact,    until  converted   into    the    solemn 

ji%ment  of  the  court  above.     The  authorities  referred  to 

by  Mr.  PhiUipps(b)f  are  very  clear  that  the  production  of 

the  postea  is  not  sufficient,  and  that  it  should  be  shown 

that  the  verdict  had  been  followed  by  judgment.     We, 

therefore,  all  think  that  the  rule  for  a  new  trial  must  be 

(a)  Rep.  Temp.  Hardw.  344.  (6)  Phillipps*  Ev.  389. 
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1841. 


GiLLEBPIS 

V. 
CUMMINO. 


refiised.  No  authorities  bearing  exactly  on  this  point  have 
been  cited ;  but  we  should  extend  the  rule  of  exclusion 
farther  than  is  requisite  for  the  purposes  of  convenience  or 
propriety,  if  we  were  to  hold  that  this  evidence  should  have 
been  rejected. 


The  rest  of  the  court  concurred. 


Cause  allowed,  with  costs. 


1841. 


TRISTRAM  Petitioner,  HARTE  Respondent. 


appointed  his  wife  his  executrix,  who  revived  the  judgmait 
in  1830.  In  November,  1835,  it  was  assigned  to  the 
petitioner,  Tristram^  who  revived  it  in  1836,  and  then 
filed  this  petition  for  a  receiver.     On  this  petition  a  condi- 


Equity 
Exchequer.  ^-«^ 

Sat,  April  2^.  1  HIS  was  a  petition  for  a  receiver,  under  the  4  &  5  Wm. 
affidavit  byUie  ^^'  ^'  ^^>  ^V  ^  Creditor  by  judgment  on  a  money  bond  for 
T^mTtor  th«  penal  ^^  of  ^53  19.. 

a  receiver  on  a 
judgment,  he 

denied  that  Mr.  Walter  Bourkey  for  the  petitioner,  moved  that  the 

the  snm  claim- 
ed by  the  pe-    remembrancer's  report  in  this  matter  should  be  reviewed,  he 

titioner  was 

due,  but  said  having,  in  reporting  the  sum  due  on  the  judgment,  against 

sum  due,  on  the  defendant,  vested  in  the  plaintiff,  allowed  only  six  years' 

judgjMHt/^c.  interest  on  that  judgment.  The  judgment  was  obtained  on  a 

besides  costs  ^^^^  ^^  Easter  Term,  1816;  the  conuzee  died  in  1 822,  having 

which  this 

deponent  is 

advised  he 

was  not  liable 

toi" — it  was 

held  that  he 

was  thereby 

precluded  from 

insisting  on 

the  statute  of 

limitations  as  a  bar  to  the  full  amount  of  that  sum. 

Per  Foster,  B — This  affidavit  was  a  sufficient  acknowledgment  in  writing,  withio 
the  3  &  4  Wm.  IV.  c.  27. 
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il  order  was  made,  on  the  2nd  November,  1836,  which  1841. 
resisted  on  behalf  of  the  respondent,  by  an  affidavit 
he  respondent  filed  as  cause,  in  which  he  denied  that 
entire  amount  was  due  on  the  judgment,  but  said 
Bit  the  entire  sum  due  by  deponent,  on  foot  of  said 
Igment,  is  £474  Ss,  besides  costs,  which  this  deponent 
advised  he  is  not  liable  to."  He  did  not  rely  on 
statute  of  limitations.  On  the  1 8th  of  May,  1839, 
)rder  of  reference  was  made  to  the  remembrancer, 
quire  and  report  what  sums  were  due  on  the  judgment ; 
the  remembrancer,  by  his  report,  dated  28th  January, 
I,  found  that  there  was  due  for  principal,  a  sum 
!246  19^.,  subject  to  a  deduction  of  £20  16^.  2d. ;  and 
interest  for  six  years  previous  to  the  date  of  the 
itional  order,  £88  12^.,  together  with  four  and  a  half 
i'  interest,  from  the  date  of  the  conditional  order  to  the 
of  his  report.  The  total  amount  allowed  by  the 
mbrancer,  as  due  on  the  judgment,  being  £405  9«., 
currency,  which  was  less  than  the  sum  admitted  by 
e  to  be  due  in  his  affidavit  to  resist  the  conditional 
r. 

r.  Bourke, — The  principal  contended  for  is,  that  even 
s  judgment  were  within  the  statute  of  limitations,  yet 
idmission  in  the  affidavit  of  the  respondent  (assuming 
judgments  are  within  the  42nd    section(a),)  comes 


3  &  4  Wm.  IV.  c.  27,  sect.  42.  "  And  be  it  further  enacted,  that  after 
31  st  day  of  Decomber,  1833,  no  arrears  of  rent,  or  of  interest,  in 
>ect  of  any  sum  of  money  charged  upon  or  payable  out  of  any  land  or 
,  or  in  respect  of  any  legacy,  or  any  damages  in  respect  of  such 
(ars  of  rent  or  interest  shall  be  recovered  by  any  distress,  action, 
uit,  but  within  six  years  next  after  the  same  respectively  shall  have 
>me  due,  or  next  after  an  acknowledgment  of  the  same  in  writing 
1  have  been  given  to  the  person  entitled  thereto,  or  his  agent, 
ed  by  the  person  by  whom  the  same  was  payable,  or  his  agent." 
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within  the  exception  of  the  statute,  and  takes  the  case  out 
of  its  general  operation,  as  being  a  written  acknowledge 
ment  of  the  person  bound  by  the  security.  There  is  no 
case  establishing  this  point  exactly,  but  there  are  caacy 
which  afford  a  strong  analogy.  All  contracts  relative  to  a 
sale  of  land  are  required  by  the  statute  of  frauds  to  be  in 
writing ;  but  if  a  parol  contract  be  entered  into  for  the 
disposition  of  an  estate,  which  by  the  statute  of  fiaodi 
should  be  in  writing,  yet  if  the  one  party  file  his  bill  &r  a 
specific  execution,  and  if  the  other  party,  in  his  answer, 
recognizes  the  contract,  that  is  a  sufficient  complianee 
with  the  statute  of  frauds,  Seton  v.  Slade(a) ;  Child  ▼. 
Godolphin(b) ;  Walker  v.  Walker{c) ;  Lacon  v.  MerHns{di. 
If  a  party,  by  his  answer,  admits  the  contract  without 
reljring  on  the  statute  of  frauds,  relief  would  be  afforcM, 
Rawcm  v.  Teed{e).  In  that  case,  indeed,  the  defendant 
did  rely  on  the  statute,  and  consequently  no  relief  was 
given ;  but  this  affords  a  strong  analogy  to  the  present 
case ;  the  defendant  here  (the  conuzor)  admits  the  sum  to 
be  due  on  the  security,  and  abandons  the  protection  of  the 
statute  of  limitations,  of  which  he  might  have  availed  him- 
self as  effectually  as  the  defendant  in  Rowan  v.  Teed. 

Mr.  Napier  for  the  respondent. — 

It  would  be  very  hard  to  decide  that  an  acknowledgment, 
which  a  party  is  bound  to  make  upon  his  oath,  should 
bind  him  against  a  positive  statute.  The  object  of  the 
statute  was  to  protect  lands,  and  it  enacts  that  no  more  than 
a  certain  arrear  of  interest,  in  respect  of  any  sum  of  money 

(a)  1  Ves.  J.  265.  (6)  1  Dickens.  39. 

Cc)  2  Atk.  100.  id)  3  Atk.  7. 

(e)  15  Ves.  375. 
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chargeable  upon  or  payable  out  of  lands,  shall  be  recovered.        1841. 
Yet  the  statute  goes  on  the  presumption  that  the  debt  is 
<iae ;  and  it  is  now  held,  that  if  a  party  rely  upon  the 
statute,  he  will  be  allowed  the  protection  of  it,  indepen- 
imtij  of  the  debt  being  due.     The  old  statute  8  Geo.  I. 
was  founded  on  the  presumption  of  payment  of  the  debt, 
but  the  present  statute  is  quite  independent  of  that  ques- 
tion.     The    party    was    bound    to    answer   upon    oath. 
[Pennefather,  B. — He  was  not  bound  to  say  one  word 
about  it ;  he  was  not  under  any  obligation  to  make  such 
m  affidavit.]    A  party  may  be  allowed  to  contradict  his  own 
aidavit,  as  he  is  not  estopped  by  it,  Thames  v.  Whtte(a). 
But  this  acknowledgment  is  not  within  the  terms  of  the 
statute ;  for  it  is  not  given  to  the  person  entitled  to  receive 
die  debt.     A  very  strong  case  occurred  in  the  Queen's 
Bench,  in  an  action  upon  a  judgment,  in  which  it  appeared 
that,   in  an  equity  suit  in  which  the  conuzor  had  been 
defendant,  it  had  been  referred,  by  consent,  to  a  Master  in 
Chancery,    to    take    an    account    of  debts    and   incum- 
brances affecting  certain  freehold  premises  of  the  defendant, 
and  to  report  thereon ;  and  a  report  was  made  upon  the 
reference,  in  which  the  Master  found  that  the  judgment 
was  a  charge  upon  the  same  freehold  premises ;  the  Court 
held  that  the  Master  was  not  the  agent  of  the  parties 
interested  in  the  report,  nor  was  his  report  an  "  acknow- 
ledgment in  writing,"  within  the  40th  section  of  the  statute 
of  limitations ;  Hill  v.  StoweU{b).  This  is  an  affidavit  made 
to  the  Court,  not  an  acknowledgment  to  the  party  to  whom 
the  debt  is  due.     Besides  this,  the  petition  was  filed  before 
any  such  acknowledgment  of  the  debt  was  given,  and  the 
acknowledgment  should  be  given  before  the  institution  of 

(a)  1  Tyr.  k  Gr.  110.  (6)  2  Jcbb.  &  S.  389. 
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the  suit.  [Bradt,  C.  B. — This  affidavit  was  made  before 
the  conditional  order  was  made  absolute.]  The  statute 
was  binding  upon  the  officer  in  making  his  report,  and  he 
could  not  have  allowed  a  greater  amount  of  interest  thai^ 
for  six  years.  I  submit  then  that  in  the  first  place  this 
affidavit  was  not  conclusive ;  and  in  the  second  place  it 
was  not  an  acknowledgment  given  to  the  person  to  whom 
the  sum  was  due. 

Bradt,  C.  B. — I  cannot  distinguish  this  case  from  that 
of  a  bill  filed  to  raise  the  amount  of  a  judgment,  and  an 
answer  sworn  to  it.  Would  the  party  swearing  that 
answer  be  allowed  to  contradict  it  in  the  office  ?  There  is 
a  strong  case,  the  Eeutt  India  Company  v.  Keighly{a). 
In  that  case  the  Vice  Chancellor,  on  the  rehearing  of  the 
exceptions,  was  of  opinion  that  the  Master  should  not  have 
permitted  Mr.  Keighly  to  enter  into  evidence  for  the  pm^ 
pose  of  establishing,  not  only  that  he  had  not  made  greater 
profits  on  the  transactions  in  question  in  that  case,  than 
the  sum  admitted  by  his  answer,  but  that  he  had,  in  truth, 
not  made  any  profits  at  all,  but  had  been  a  loser ;  he  says, 
''  it  is  said  that  although  the  Ea^t  India  Company  might, 
^^  if  they  pleased,  in  the  Master's  office,  have  inunediately 
'^  charged  Mr.  Keighly  with  this  admitted  sum,  and  gone 
*^  no  farther,  yet  because  they  required  an  account,  they 
"  opened  the  account  altogether,  and  that  Mr.  Keighly 
*'  was  therefore  at  liberty  to  contradict  his  own  answer,  and 
^^  to  prove  that  he  had  made  no  profit,  but  had  sustained  a 
'*  loss.  I  am  not  of  that  opinion."  That  case  then 
decides  that  an  answer  is  conclusive :  We  cannot  travel 
out  of  it,  and  we  must  presume  that  there  was  a  sufficient 


(o)  4  Mad.  16. 
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acbowledgment  in  writmg  of  the  existence  of  the  debt  to        IS^I' 
the  amount  stated  by  the  respondent.  Tbistbam 


V. 

Harte. 


Penkefathbr,  B. — In  this  case  the  plaintiff  says  there 
is  a  sum  of  £553  19^.  due ;  the  respondent,  in  his  affidavit, 
says  that  a  sum  of  only  £474  is  due,  and  that  it  is  to  be  paid 
out  of  a  portion  of  his  estate,  and  that  that  portion  of  the 
estate  is  sufficient  to  pay  it.  After  such  an  admission 
there  was  nothing  in  controversy.  That  affidavit  is  con- 
clusive on  the  Court,  and  ought  to  have  been  conclusive  on 
die  officer,  as  showing  him  that  nothing  was  in  controversy 
at  the  time,  at  least  to  the  extent  of  the  sum  of  £474. 

Foster,  B. — I  concur  with  the  opinions  already  ex- 
pressed, and  have  come  to  the  same  conclusion  as  the  rest  of 
the  Court,  without  conflicting  with  the  opinion  I  have  ex- 
pressed in  KeUy  v.  Bodkin.  The  defendant  has  not  only 
acknowledged,  in  writing,  the  sum  to  be  due,  but  has 
sworn  that  it  is  due.  I  think  the  case  comes  within  the 
exception  of  the  statute. 

Richards,  B. — I  do  not  think  it  necessary  to  put  this 
case  on  the  42nd  section  of  the  statute  of  limitations  at 
all.  I  look  on  it  that  the  respondent,  by  his  admission  in 
this  particular  suit,  has  precluded  himself  firom  now  alleg- 
ing a  lesser  sum  to  be  due.  He  admitted  the  sum  of 
£474  to  be  due,  and  upon  every  principal  of  law  and 
equity,  as  well  as  upon  the  authority  cited  by  the  Lord 
Chief  Baron,  we  are  to  hold  that  this  is  the  proper  sum 
which  the  officer  was  bound  to  report  unpaid. 

Report  amended,  by  consent,  by  inserting  the  sum  ad- 
mitted by  the  respondent  to  be  due. 
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1841.  ROBINSON  V.  CAMPBELL. 


— > — 

Law 


Exchequer. 

Tues.  Ap.  27.  JJavid  Lynch  applied  for  liberty  to  enter  judgment  oi 

A.  W&lTftll^  of 

attorney  to  the  a  joint  and  several  bond  of  two  obligors  with  warranto/ 
bond  totter  attorney  for  confessing  judgment  thereon,  dated  1st  No?. 
theSJrdoes  1817,  for  the  sum  of  £500  sterling,  payable  1st.  No?. 
^eent^y^\  1821.  The  obUgee  of  the  bond  was  dead  and  Mr.  G. 
judgment  at     Hobinson  was  his  executor.     One  of  the  obliffors  was  dead; 

the  suit  of  his  ° 

executor.  and  the  principal  sum  was  due.  The  bond  was  payabk 
to  the  obligee,  his  executors,  &c.  but  the  warrant  was 
restricted  to  entering  judgment  at  the  suit  of  the  obligee. 

Court. — This  does  not  authorize  you  to  enter  judgment 
at  the  suit  of  the  executor : — you  must  proceed  upon  the 
bond. 


^^r^ — '  WISE  V.  M^MAHON. 

Exchequer 
OF  Pleab. 

Tues.  Ap.  27.    A 

A ,  agent  for  xxssuMPSiT  for  money  paid ;  plea,  general  issue.  The 
Tralee*  sold"^  plaintiffs  were  Messrs.  Thonias  and  Francis  Wise  of  Cori, 
^fb^  ?"To  w  *^^  ^^®  action  was  brought  to  recover  a  sum  of  £800 
residing  in       alleged  to  have  been  wrongfully  obtained  as  the  price  o 

V/OrKy   TO    D6 

deUvered  •  free  barley  sold  to  them  by  the  defendant.     On  the  29th  Od 

on  board  the 

D.,  then  in       1839,  a  person  named  James  Chambers  went  to  the  office  o 

Tralee,  pay- 
ment to  be 

made  on  receipt  of  bill  of  lading  and  invoice.*  On  the  9th  November  the  barley  wa 
delivered  on  board  the  D.,  and  a  bill  of  lading  made  out  to  shipper's  order,  whi(&  wa 
not  forwarded.  The  vessel  and  barley  were  lost,  on  the  voyage  to  Cork,  on  the  12tl 
and  before  W.  knew  of  the  loss,  B.  produced  the  bill  of  lading  to  W.  on  the  16t 
November,  and  obtained  ^800  on  account,  without  informing  him  of  the  loss  c 
the  barley. 

Held,  that  the  property  vested  in  the  vendee  hy  the  delivery  on  board ;  and  that  tb 
jC800  could  not  be  recovered  in  an  action  for  money  had,  &c. 
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tie  plaintiffij  in  Ccrk^  and  in  an  interview  with  Thomas        iQ^'» 

Ww  stated,  that  the  defendant,  who  resided  in  TVa&e, 

vas  shipping  barley  there  for   Glasgow  ;  but  that  he 

(Chambers^)  as  the  agent  of  the  defendant,  had  the  option 

of  procuring   a  purchaser  for  it  in   Cork.      Hie  price 

demanded  was  22s.  per  barrel ;  or  (in  case  the  insimince 

was  not  to  be  paid  by  the  vendor,)  18««  per  barrel.     A  sale 

Bote  was  made  out  as  follows : — *^  I  have  sold  to  Messrs. 

^  Wi$e^  for  account  of  Charles  M^Mahon^  of  TValee^  about 

"  1200  barrels  of  barley,  equal  to  sample,  free  on  board 

**tlie  Darling  J  now  in  the  port  of  Tralee,  at  18«.  8cf.  per 

^Inrrel  of  16  stone,  payment  cash,  on  receipt  of  bill  of 

<<  lading  and  invoice.    James  Chambers^  for  C  M^Mahan, 

''  29th  Oct.  1839."     J.  Wise  met  Chambers  on  the  1st  Nov. 

following,  and  got  him  to  write  on  the  sale  note — ^*  The 

*' freight  agreed  on  is  15s.  per  ton." 

On  the  9th  Nov.  1839,  die  barley  was  all  shipped  by 
the  defendant  on  board  the  Darlrng^  at  Tralee;  and  on 
the  night  of  the  12th  Nov.  the  Darling^  with  her  cargo,  was 
lost  in  Tralee  Bay.  On  the  16th  Nov.,  before  Messrs. 
Wise  had  any  knowledge  of  the  loss  of  the  vessel, 
Chambers  went  to  Cork,  and  brought  with  him  a  bill  of 
ladmg,  dated  9th  Nov.  1839,  in  the  following  terms: — 
''  Shipped,  in  good  order  and  well  conditioned,  by  Charles 
*'  M^Mahon,  in  and  upon  the  good  ship  called  the  Darling 
'*  of  Man/party  whereof  is  master  for  this  present  voyage 
^^John  Atchesonj  and  now  in  the  Port  of  Tralee,  and  bound 
*'for  Cork,  a  full  cargo  of  screened  and  kiln-dried  barley, 
*'  131  tons ;  being  marked  and  numbered  as  in  the  margin ; 
''and  to  be  delivered  in  the  like  good  order  and  well- 
**  conditioned  at  the  aforesaid  Port  of  Cork,  (the  act  of 
**  God,  the  king's  enemies,  fire,  and  all  and  every  other 


cc 

it 
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*' dangers  and   accidents  of  the  seas^  rivers,  and  navi- 
^'  gation  of  whatever  nature  or  kind  soever,  save  risk  of 

Vm 

M'Mahon.    «  boats,  so  fiur  as  ships  are  liable  thereto,  excepted,)  unto 

shipper's  order,  he  or  they  paying  freight,  after  due 
delivery  of  said  goods,  I5s.  per  ton.  with  primage  and 
^^  average  accustomed.  In  witness  whereof,  the  master  or 
*^  person  of  said  ship  hath  affirmed  to  three  bills  of  lading, 
^^  all  of  this  tenor  and  date,  one  of  which  being  accom- 
^*  plished,  the  other  to  stand  void :  Dated  at  Blennerville, 
^*  Nov.  9th  1839.     Quantity  unknown.    John  Atcheson.** 

Chambers  brought  this  bill  of  lading  to  Wises  office, on 
the  15th  Nov.,  and  produced  it  to  Mr.  Thomas  Wise^  who 
was  the  only  one  of  the  Messrs.  Wise  present ;  and  having 
indorsed  it,  told  7*.  Wise  that  he  might  insure  the  cargo; 
and  demanded  the  amount,  or  some  money  on  account 
Thomas  Wise  refused  to  pay  anything  on  account,  without  a 
written  order  from  M^Mahon  ;  Chambers  then  left  the  bill 
of  lading  with  T.  Wise  in  the  office.  T  Wise  left  Cork  the 
following  day,  Sunday,  17th  Nov.  On  the  18th  (Monday) 
Chambers  applied  to  Mr.  Fronds  Wise,  who  gave  him  a 
cheque  for  £800,  to  recover  back  the  amount  of  which, 
the  present  action  was  brought.  The  case  was  tried  at  the 
Cork  assizes,  before  Mr.  Justice  Perrin,  who  directed  the 
jury  to  find  for  the  plaintiffs,  the  bill  of  lading  having 
been  made  to  the  shipper's  order,  and  not  indorsed  or  for- 
warded to  the  plaintiffs.  The  jury  accordingly  found  a 
verdict  for  the  plaintiffs,  saying,  at  the  same  time,  that 
but  for  the  direction  of  the  learned  judge  they  would 
have  found  the  other  way.  A  conditional  order  had  been 
obtained  on  a  former  day  to  set  aside  the  verdict,  against 
which  Bennetty  Q.  C.  now  appeared  to  show  cause.  The 
defendant's  counsel    claimed   a  right  to  begin. 
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[Pbnnbfathbr,  B. — We  had  better  hear  the  plaintiff.]        1841. 
Collins^  Q.C.  for  the  defendant,  observed,  that  the  plaintiff       '^^^^ 
being  in  possession  of  the  verdict,  the  other  side  should    M'Mahon. 
more  properly  begin.     [Pbnnbfathbr,  B. — There  is  no 
oonise  certain,   but  we  always  endeavour  to  take  that 
which  will  be   the  most  conducive  to  inform  the  court. 
We  have   found  it  more  convenient  that  the  plaintiffs' 
eoonsel  should  go  on ;  Mr.  Bennett  is  to  show  us  that  he  is 
entitled  to  the  verdict.      Richards,  B. — The  rule  was 
fennerly  the  same  in  this  court  as  in  the  other  courts ;  but 
I  rule  has  since  been  made,  that  a  person  obtaining  a 
oonfitional  order  should  move  to  make  it  absolute.     That 
rale,  however,  does  not  relate  to  motions  for  new  trials.] 

Bennetty  Q.C. — The  bill  of  lading  was  made  out  to  the 

shipper's  order,  and  the  cargo  might  all  have  been  sold  to 

another  person  before  the  indorsement  and  delivery  to  the 

plaintiffs;  but  the  contract  was  not  complete  until  the 

delivery  of  the  bill  of  lading,  and  no  property  passed  in 

the  goods,  as  the  indorsement  was  not  made  by  Chambers 

until  after  the  cargo  was  lost.     Morrison  v.  Gray  (a) ; 

Rudiy.  Hatfield {b);   Wackerbarth  v.  Ma^on{c)\  Dunbp 

r.  Lambert{d) ;  Mitchell  v.  Ede  (e).     The  custom  is,  that 

one  bill  of  lading  is  kept  by  the  shipper,   one  is  kept 

by  the  cs^tain  of   the  ship,  and  another  is  sent  to  the 

purchaser;  and  when  the  purchaser  receives  the  bill  of 

lading  the  contract  is  complete.     If  the  bill  of  lading  had 

been  sent  to  Wise^  before  the  cargo  was  lost,  and  he  had 

accepted  it,   then  indeed  the  contract  would  have  been 

complete. 

(a)  9  Moo.  484.  (6)  5  B.  and  A.  632. 

(c)  3  Camp.  270.  \d)  M'Clean  and  Rob.  66a 

(e)  1  Per.  and  D.  513. 
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^     *^^'    ,      Iftmn,  Q.C.  and  Collins^  Q.C.  contra. — The  property 
^'®*        passed  by  the  bill  of  sale  and  delivery  on  board  the  ship. 
M'Mahok.    Property,   in  goods  sold,  will  rest    in    the    vendee    by 
delivery  to  a  carrier,  ChUty  on  Contracts  p.  374,  and  the 
authorities  there  collected.  In  Dixon  v.  Yeates{a)j  Parkej  J. 
lays  down,  that  where  there  is  a  sale  of  goods  generally, 
no  property  in  them  passes  until  delivery ;  because,  until 
then,  the  very  goods  sold  are  not  ascertained ;  but  where,  by 
the  contract  itself,  the  vendor  appropriates  to  the  vendee  a 
specific  chattel,  and  the  latter  agrees  to  take  the  chadd 
and  pay  the  stipulated  price,  the  parties  are  in  the  same 
situation  as  they  would  be  after  a  delivery  of  goods  in 
pursuance  of  a  general  contract.    In  Fragano  v.  LongQ)^ 
it  was  held,   that  the   property  of  goods  vested  in  die 
consignee,  though  the  terms  of  sale  were  three  months* 
credit  from  the  lime  of  arrival.     It  is  not  necessary,  in 
order  to  vest  the  property  of  goods  in  a  consignee,  that  the 
consignor  should  divest  himself  of  all  control  over  them. 
He  may  still  have  the  right  of  stoppage  in  transitu,  whidi 
does  not  depend  upon  a  supposition  that  the  property  bai 
not  passed  from  the  consignor,  but,  on  the  contrary,  k 
founded  on  an  admission  that  the  property  is  transferred  to 
some  other  person,  Abbott  on  Shipping  (c).     The  indorse- 
ment of  the  bill  of  lading  is  not  absolutely  necessary  to 
vest  the  property  of  goods  in  a  consignee.  Cross  on  Lien{i)\ 
a  bill  of  lading  is  not  a  necessary  instrument  in  the  transfo 
of  the  property  in  goods.     Meyer  v.  Sharpe  (e) .     In  Oj^ 
V.  Atkinson{f),  it  was  held,  that  the  property  in  goods  was 
changed  by  delivery  on  board  the  plaintiff's  ship,  and  that 


{a)  5  B.  and  Ad.  314.  (b)  4  B.  and  C.  219. 

(c)  p.  459,  Gth  edition.  (</)  p.  390. 

(e)  5  Taunt.  74.  (/)  Ibid,  759. 


f. 
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the  subsequent  indorsement  of  the  bill  of  lading  was 
inoperatiye.     This  is  a  strong  case  in  support  of  our 
position.     [Richards,  B.^ — Is  there  any  thing  to  identify    M'Mahon. 
these  as   the  precise  goods  sold  ?]      The  bill  of   sale 
safidently  identifies  the  goods  as  being  **on  board  the 
Darting  ;**  the  evidence  ascertains  that  there  were  90  tons 
of  bariey  on  board  when  the  contract  was  made,  and  the 
rest  was  afterwards  put  on  board.      The  delivery  which 
the  defendant  undertook  was  performed,  Wackerbarth  v. 
Muiem(a).     Bryans  v.  Nix{b)  establishes  that  there  has 
been  quite  a  sufficient  indentification  of  the  property.     By 
tlie  shipment  on  account,  and  at  the  risk  of  the  consignee, 
the  property  vested  in  him,    Coxe  v.  Harden  {c).     The 
only  effect  of  the  bill  of  lading  being,  in  the  form  in  which 
it  was  her6  made,  was,  as  in  Coxe  v.  Harden,  to  leave  a 
right  of  stoppage  in  transitu  in  the  consignor.      If  the 
matter  had  rested  on  the  bill  of  sale  and  shipment  alone, 
there  would  have  been  enough  to  have  vested  the  property 
of  the  goods  in  the  plaintiff;  such  was  the  opinion  of  a 
jury  of  merchants;   and  the  bill  of  lading  was  in  the 
common  form  used  in  the  Port  of  Cork :  the  jury  expressed 
thdr  opinion  that  the  bill  of  lading  being  to  the  shipper's 
order,  made  no  sort  of  difference.     Unless  there  is  some- 
thing special  in  the  bill  of  lading,  every  consignor  is  entitled 
to  retain  it  for  his  own  security,  Mitchell  v.  Ede{d).  There 
is  a  distinction  between  the  right  of  possession  and  the 
ri^ht  of  property,  Wtlmshurst  v.  Bowher{e),  and  here  the 
property  passed  by  delivery  on  board  the  Darling,  though 
the  right  of  possession  did  not  accrue  until  payment  of  the 
price. 


(a)  3  Camp.  270.  (6)  4  Mee  and  W.  775. 

(c)  4  East,  211.  ((/)  3  Per.  and  D.  513. 
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1841 .  Ill  Boulter  v.  Amott(a),  it  was  held  by  Lord  Lyndhurst  that 

Wi8s       where  goods  were  sold  and  packed  in  the  defendant's  boxes, 
M'Mahon,    on  the  plaintiff's  premises,  theproperty  had  passed,  so  that  an 
action  for  goods  sold  and  delivered  would  be  maintainable;  so 
in  PhiUimore  v.  Barry{b\  the  property  in  goods  sold,  vested 
absolutely  in  the  purchasers  before  delivery,  Kymery.  5utM^ 
crofii^.  In  'Soy^  p.  88.  it  is  said,  that  if  a  horse  be  sold,  and 
die  before  he  is  delivered  to  the  purchaser,  the  purchasor 
shall  bear  the  loss.   Delivery  to  a  carrier  is  sufficient  delivery 
to  vest  the  property  in  goods  in  the  consignee,    Oppenheim 
V.  Rus8el(d)  ;   Dawes  v.  Peck(e)  ;  Dunlop  v.  LaTnbert{f). 
[Brady,  C.B. — The  question  we  are  called  on  to  decide  is, 
whether  a  party  precludes  himself  from  suing  for  the  price 
of  goods,  when  he  takes  a  bill  of  lading  of  them  in  hb 
own  name ;  whether  taking  it  in  this  form  shows  that  he 
has  not  parted  with  the  property  in  the  goods.]     In  Ckarh 
V.  Spence{g)i  it  is  laid  down,  that  the  general  property  in 
goods  under  contracts  of  sale,  vests  by  the  contract ;  and  the 
payment  of  the  price  is  quite  immaterial  for  that  purpose. 
Mr.  Chambers  was  not  bound  to  say  anything  about  the 
loss.     There  is  no  case  or  dictum  showing  that  the  bill  d 
lading  should  be  sent  off  immediately  after  the  shipment  of 
the  goods ;  it  should  properly  arrive  at  the  time  when  the 
goods  arrive ;  as  it  is  merely  the  receipt  of  the  captain  for 
the  goods,  and  is  only  useful  as  a  warrant  for  the  consignee 
to  demand  the  goods  from  the  carrier.       The  only  case 
against  us  is  Barber  v.  Taylor{h)^  upon  this  point ;  but  the 
judgment  in  that  case  has  reference  to  the  pleadings,  upon 


(a)  3  Tyr.  267.  {h)  1  Camb.  513. 

(c)  I  Camp.  109.  (</)  3  B.  and  P.  42. 

(e)  8  T.  R.  330.  (/)  Maclean  and  Rob.  675. 

{g)  4  Ad.  and  Ell.  448.  (A)  5  Mee  and  W.  527. 
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which  the  issue  was  raised  whether  the  bill  of  lading  was        WiaiT^ 
delivered  within  a  "  reasonable  time."  M*Mahon 


T.  B.  C.  Smith,  Q.C.  in  reply. — It  was  the  essential 

duty  of  the  consignor,  when  the  goods  were  put  on  board, 

to  have  put  the  bill  of  lading  immediately.      Brant  v, 

Bifwlby(a)j  was  a  case  in  which  the  facts  were  somewhat 

similar  to  those  in  the  present ;  it  was  there  held  that  the 

property  did  not  vest  absolutely  by  the  shipment  without 

performance  of  the  other  terms  of  the  contract.     In  Craven 

T.  Ryder(J>),  the  shipper,  by  having  taken  a  receipt  for  the 

goods  in  his  own  name,  was  held  entitled  to  bring  trover  for 

them.     If  a  bill  of  lading   be  made  to  the  order  of  the 

shipper,  or  his  assigns,  and  indorsed  in  blank  and  transmitted 

by  the  shipper  to  a  third  person,  it  vests  the  property  of 

the  goods  in  the  person  to  whom  it  is  transmitted.     It  may 

be  deduced  from  what  is  laid  down  by  Justice  Buller,  in 

Uekbarrow  v.  Mas(m{c),    that  the  bill  of  lading  should 

be  sent  off  as  soon  as  possible.    That  the  purchaser  should 

be  his  own  insurer,  is  a  fact  which  cannot  alter  this  principle. 

The  delivery  of  the  bill  of  lading  is  such  a  symbolical 

delivery  of  the  goods,  as  to  divest  the  right  of  stoppage  in 

franntu,  when   made  to  a   third   party;  for   he  who  has 

lecdved  the  bill  of  lading  has  as  much  right  to  insure  or 

sell  the  commodities,  as  if  he  had  them  in  his  possession. 

It  is  not  suflBcient,  where  there  is  a  contract  for  the  sale  of 

goods,  that  they  should  be  merely  put  on  board  a  general 

^p :  there  must  be  a  bill  of  lading,    indorsed  either  in 

olank,  or  specially.     In  Fragano  v.  Long,  the   goods  were 

^^ked  with   the   initials  of  the  purchaser.     In  Noble  v. 


^«j  2  B.  &  Ad.  932.  fbj  2  Marsh.  127  ;  6  Taunt.  433. 

/0«  )  <{  V.ttAf   91       ft nf if 
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I84I. 

Wise        Atkinion{a)f  they  were  delivered  on  board  the  puidtaaer^s 

M'BfLoN.     ^^'^  »^P»  ^^^^  ^^  equivalent  to  a  deUvery  to  hmuelC 

The  transfer  of  goods  at  sea  is  subject  to  different  rules  fron 

■I 
the  conveyance  of  them  by  a  common  carrier  by  land.  j 


Richards,  B. — This  case  comes  before  the  Court  on  a 
motion  for  a  new  trial.  It  appears  that  on  the  29th  October, 
1839,  a  person  named  James  Chambersj  assuming  to  aetas 
the  agent  of  the  defendant,  entered  into  a  contract  with     i 


Messrs.  Wise  of  Cork,  in  the  following  words,  (heie 
Lordship  read  the  sale  note).     That  barley,  it  appears,  wai 
afterwards  put  on  board  a  vessel  called  the  DarUngy  and  a 
bill  of  lading  was  executed  by  the  captain,  on  the  9th  No?. 
1839,  which  bill  of  lading  was  of  a  peculiar  form.    Sub- 
sequently to  the  sale,  it  appears  that  the  goods  were  lost; 
of  which  Messrs.  Wise,  do  not  appear  to  have  been  aware 
till  afterwards ;  no  communication  was  made  to  them  by 
M^MahoUj  intimating  that  he  had  put  the  barley  <m  boaid 
the  vessel,  or  that  he  had  any  knowledge  of  the  oHitratt 
entered  into  by  his  agent ;  nor  does  it  appear  that  he  hal 
ratified,  or  approved  of  it  in  any  way.     Under  these  cn^ 
cumstances    it  appears  that  after   the  goods   were  lost) 
jSf^itfaAon  concealing  the  loss  from  ff^,  and  fFue  conceiving 
the  goods  to  be  safe,  ChamberSy  on  the  18th  November, 
procured  £800  from  Messrs.   FTise,  and  this  action  is  nov 
brought  by  Messrs.  Wiscy  to  recover  back  that  sum.   Thtfe 
are  the  facts  of  the  case.     A  great  many  authorities  have 
been  referred  to  in  the  argument  of  this  case  by  counsel  at 
both  sides,  many  of  which,  (not  controverting  the  principles 
therein  laid  down)  I  think  it  unnecessary  to  notice ;  odien 
I  shall  refer  to  presently. 

(a)  12  Mod.  156. 


1 

J 
i 
1 

■i 
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As  a  general  propoeition  it  may  be  admitted  that  upon  a        Wisr 

Dtract  for  the  sale  of  goods,  to  be  sent  by  the  vendor  to    m'Mahon. 

?  ?endee,  the  delivery  of  such  goods  to  a  carrier,  in  order 

I  they   may  be  delivered  to  the  vendee,   is   in  law  a 

ivery  to  the  vendee.     On  the  other  hand  it  may  be  also 

nitted  as  a  general  proposition,   (subject  no  doubt  to 

eptions)  that  a  vendor  making  a  bill  of  lading,  which  in 

«e8s  terms  makes  the  goods  deliverable  to  himself,  or  to 

order  or  assigns,  is  thereby  enabled  to  pass  the  property  in 

k  goods  to  a  band  fide  purchaser  for  valuable  consider- 

m  without  notice  of  any  prior  sale.     Three  questions 

le,  in  my  opinion,   upon  this  case.     1st.   Whether  the 

ivery  of  the  goods  agreed  to  be  purchased  by  the  plain- 

I,  from  the  defendant,   on  board  the   ship  called  the 

flxng^  was  an   absolute   delivery  to  the  plaintiffs,  the 

ssrs.  Wise^  so  as  to  pass  the  property  in  the  goods,    and 

MISS,  in  contemplation  of  law,  the  possession  of  the  goods 

hem ;  and  thus  make  the  plaintiffs  liable  for  the  risk  of 

voyage,  notwithstanding  the  form  of  the  bill  of  lading. 

ly.  Whether  the  delay  in  transmitting  the  bill  of  lading, 

er  the  circimistances  in  this  case,   coupled  with  the  form 

that  bill  of  lading,   are  not  sufficient  to  exonerate  the 

ntiffs  from  the  risk  of  the  voyage  ;  and  sufficient  on  the 

Is  being  lost  before  the  delivery  of  the  bill  of  lading 

!ie  plaintiffs,  to  justify  them  in  repudiating  the  contract 

Dto.     3rdly.  Whether,  the  goods  in  this  case  having 

I  sold  by  sample,  it  was  not  necessary  that  there  should 

ome  distinct  act  of  appropriation  upon  putting  them  on 

•d,  or  subsequently,    in  order  to  pass  the  property  in 

Q  to  the  plaintiffs ;  and  whether  there  was,   under  the 

imstances  of  this  case,  any  distinct  act  of  appropriation 

cient  to  bind  the  plaintiffs  and  to  make  them  responsible 

he  risk  of  the  voyage. 

p  2 


V, 

M'Mahon. 
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I  shall  first  consider  the  case  without  adverting  to  t 

distinction  between  the  sale  of  a  specified  and  distinct  chatt 

and  of  goods  sold  per  sample.     Now,  the  counsel  for  t 

defendant  have  insisted  that  the  delivery  in  this  case  was 

delivery,  in  effect,  into  the  store  of  the  plaintiffs  ;  insisti 

that  the  vessel,  the  Darling^  should  upon  the  evidence,  a 

regard  being  had  to  the  terms  of  the  bill  of  sale,  be  cc 

sidered  as  the  plaintiff's  vessel  and  store;  and  the  captain, 

whom  the  goods  were  delivered,  as  the  servant,  or  spec 

agent  of  the  plaintiffs.     If  I  could  take  that  view  of  t 
case,  I  would  at  once  admit  the  force  of  the  arguments, 

strongly  pressed  by  the  defendant's  counsel :  but  let  us  8 

how  that  is. 

That  the  vessel  was  not  originally,  in  any  sense,  t 
property  of  the  plaintiffs  is  very  plain,  upon  the  undisput 
facts  in  the  case.  She  not  only  was  not  originally  hired 
chartered  by  the  plaintiffs  ;  but  it  appears  by  the  evidei 
that  a  part  of  the  cargo  had  been  actually  shipped  on  bos 
of  her  by  the  defendant,  before  the  person  assuming  to  ] 
as  his  agent  had  entered  into  any  negociation  whatsoe^ 
with  the  Messrs.  Wise^  on  the  subject;  and  it  fiirtl 
appeared,  that  the  original  destination  of  the  vessel  v 
Glasffow ;  but,  on  the  contract  being  entered  into  w 
Messrs.  Wisey  it  was  agreed  that  the  defendant,  who  had  1 
power  of  so  doing,  should  alter  the  destination  of  the  ves 
and  send  her  to  the  port  of  Corh^  instead  of  to  GUisgo 
it  is  thus  very  clear,  in  my  opinion,  that  the  original  contr 
for  the  carriage  of  the  goods,  (if  the  vessel  was  not, 
point  of  fact,  the  property  of  the  defendant)  was  mi 
between  the  defendant  and  the  master  or  owners  of  1 
vessel,  whoever  they  were  ;  and  was  so  made  without  a 
kind  of  participation  therein  by  the  plaintiffs,  who  at  tl 
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time  were  total  strangers  to  the  transaction  ;  and  indeed  in        1B41. 
no  part  of  the  transaction  do  the  Messrs.  TVise,  appear  to        ^'®^ 
have  had  any  kind  of  communication  with  the  master  of  the    M'Mahon. 
vessel ;  nor  is  there  a   particle  of  evidence  to  show  that, 
even  after  the  contract,  the  master  of  the  vessel  knew  any 
tlungof  the  dealings  between  the  plaintiffs  and  the  defendant, 
much  less  that   he  could  have  understood  that  he  was  to 
leceive  the  barley  for  account  of  the  plaintiffs,  and  as  their 
property;  or  that  he  was  in  any  privity  with  them.     I 
cannot  therefore  yield  to  the  argument,  that  the  vessel  was 
in  that  case  to  be  considered   as  the  private   store  of  the 
plaintiffs ;  and  upon  this  point  I  would  refer  to  the  case  of 
Mitchell  V.  Ede^  which  I  shall  have  occasion  to  state  more 
ftlly  presently. 

But  let  us  next  see  whether  the  defendant  himself,  upon 
patting  the  barley  on  board,  affected  to  deliver  it  as  into 
tlie  store  of  the  plaintiffs ;  and  I  think  it  will  be  found  very 
cleariy  that  he  did  not.  The  bill  of  sale  is  in  this  form, 
^Here  his  Lordship  read  it)  and  the  bill  of  lading,  acting 
Upon   tliat  bill  of  sale  is  in  this  form,   (here  his  Lordship 

vead  it).     Now  I  take  it  that  the  defendant  framed  the  bill 
of  lading  in  the  form  that  I  have  read  for  the  express  pur- 
pose of  preventing  the  barley  getting  into  the  defendant's 
lumds  before  payment ;  and  I  know  of  no  better  mode  of 
Meeting  that  object,  than  by  making  the  captain  sign  a 
hill  of  lading,  binding  him  to  deliver  the  goods  ^'  to  his 
**(the  shipper's)  order  or  his  assigns";  and  I  confess  I  cannot 
fodany  thing  in  the  character  of  the  vessel,  or  in  the  relation 
®f  the  plaintiffs  thereto,  or  to  the  master  thereof,  that  should 
*^ve  prevented  the  defendant  from  reserving  the  power  of 
*o  directing  the  disposition  and  delivery  of  the  goods.     The 
P^cular  terms  of  the  bill  of  sale  making  the  payment  for 
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the  cargo  by  the  plaintiff  dependant  upon  the  delivery  ot 
of  the  bill  of  lading  to  them,  instead  of  making  in  &yo 
M*Mahon.  of  the  argument  relied  on  by  the  defendant,  makes  in  n 
opinion  the  other  way.  I  think  it  shows  that  it  was  nei 
intended  that  the  defendant  should  part  with  the  power 
disposition  over  the  goods,  or  with  the  symbol  of  possesoc 
till  paid  the  sum  for  which  he  agreed  to  sell  them.  At 
events  I  think  it  plainly  opened  to  the  defendant  a  ipom 
of  taking  such  a  bill  of  lading  from  the  captain,  as  wot 
prevent  the  goods  from  passing  at  once  to  the  plaintifis 
their  shipment.  The  case  of  Mitchell  v.  Ede  bears,  I  thii 
very  strongly  upon  this  point — First,  in  that  case  the  forei| 
merchant  had  put  the  goods  on  board  the  vessel  of  t 
defendant  for  the  defendant's  account.  Secondly,  hewro 
to  the  defendant  that  he  had  done  so,  and  direct 
him  to  insure  for  the  same  ;  which  the  defendant  did,  in  1 
own  name.  Thirdly,  he  drew  at  the  same  time  on  t 
defendant  for  £1200,  on  account  of  the  shipment,  wbi 
draft  the  defendant  accepted  and  paid.  Fourthly,  the  I 
of  lading,  when  signed  by  the  captain,  was  to  the  eff 
that  he  should  deliver  the  goods  to  the  defendant,  or 
assigns.  Yet  the  Court,  held  that  the  goods  did  not  pasi 
the  defendant,  upon  their  being  put  on  board  his  vessel; « 
that  the  shipper  had  nevertheless  a  controul  over  the  goo 
and  he  having  put  a  special  indorsement,  or  memorandum 
the  bill  of  lading,  the  Court  held  that  he  had  a  right  so 
do,  and  to  pass  the  property  to  another  person  ;  holdii 
1st,  that  the  vessel,  though  the  property  of  the  defenda 
was  not  to  be  considered,  even  under  the  circumstances 
that  case,  (which  were  in  that  respect  much  stronger  tl 
any  which  exist  in  the  present)  as  the  store  of  the  defenda 
so  as  to  make  a  delivery  of  the  goods  on  board  an  absol 
delivery  to  the  defendant.     2ndly,  that  notwithstanding 
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letter  of  advice,  the  insurance,  the  draft  for  £1200,  and  the  1841. 
payment  of  that  draft  by  the  defendant,  the  shipper  still  ^^sb 
hA  a  oontroul  over  the  goods  and  a  power  of  directing  M'Mahon. 
their  disposition.  In  the  judgment  of  Lord  Denman^  in  that 
CMe  most  of  the  authorities  relied  on  have  been  so  fully 
diflCQBsed  and  distinguished,  that  I  feel  it  would  be  super- 
liMNis  to  go  through  them  in  detail,  at  any  g^at  length. 
BfWKt  y.  BowJby^  is  another  case,  however,  to  which  I 
would  refer.  That  case  shows  that  the  delivery  of  the  goods 
into  the  vessel  of  one  of  the  contracting  parties,  will  not 
necessarily  pass  the  goods  to  him,  and  that  such  delivery 
may  be  qualified  and  controuled  by  the  bill  of  lading ;  and 
that  the  right  of  possession  does  not  necessarily  pass  by  the 
putting  the  goods  on  board.  The  case  of  Wilmshurst  v. 
Bmker{a)^  to  which  we  have  been  referred  by  my  Lord 
Qiief  Baron,  appears  also  to  bear  upon  this  point. 

Against  the  principle  to  be  extracted  from  these  cases, 
the  counsel  for  the  defendant  have  relied  on  Ogle  v.  Atkinson, 
Now  in  that  case  the  goods  were  originally  purchased  by  the 
shippers  for  the  plaintiff  in  the  action,  and  were  so  pur- 
Aased  by  the  express  orders  of  the  plaintiff,  and  were 
put  on  board  the  plaintiff's  own  vessel,  and  expressly 
put  on  board  as  the  goods  of  the  plaintiff;  the  shipper 
stating  to  the  captain,  that  they  were  the  plaintiff's 
goods. 

Besides  which,  the  shipper  wrote  a  letter  of  advice  to  the 
plaintiff,  apprizing  him  of  the  shipment,  and  inclosing  the 
''^Voices  and  bills  of  lading  ;  the  invoices  expressing  that  the 

(a)l  Scott,  561. 
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flax  was  shipped  for  account,  and  at  the  risk,  of  the  piaintiflf. 
The  shippers,  also,  after\i'ards  write  to  the  plaintiff  anoth^ 
M*Mahon.  letter  showing  that  they  treated  the  goods  as  the  plaintiff^s, 
and  so  shipped  them.  The  case  then  goes  on  to  state,  that 
after  the  captain  had  received  the  goods,  as  he  was  requested 
by  Scmidth  and  Co,  (the  shippers)  to  sign  a  bill  of  lading 

for  them,  deliverable  to or  order,  for  which  he  was  to 

receive  freight  at  the  rate  therein  specified,  the  captain 
objected  to  sign  the  bill  of  lading  with  a  blank  for  the  name 
of  the  consignee,  until  Scmidth  and  Co.  assured  him  that  was 
of  no  consequence,  as  the  goods  were  to  be  delivered  to  his 
owner ;  upon  which  he  signed  it.  Chief  Justice  Gibbs^  in 
giving  his  judgment  in  that  case  says,  "  no  doubt  a  delivery 
on  board  the  ship  was  an  absolute  delivery  to  Offle^  unless 
qualified ;"  does  the  case  therefore  state  any  such  qualifica- 
cation?  The  case  states  that  the  captain  received  the 
goods  as  the  plaintifi^s  own  goods  ; — which  means  his  own 
goods  absolutely.  In  truth,  in  O^le  v.  Atkinson^  the  attempt 
to  get  from  the  captain  of  the  plaintiff's  vessel,  a  bill  of 
lading  in  blank,  after  the  goods  had  been  actually  put  on 
board  the  plaintiff's  vessel,  as  the  plaintiffs  goods,  and  after 

the  property  had  so  vested  in  the  plaintiff,  was  a  most 
extraordinary  attempt  on  the  part  of  the  shipper ;  and  the 
obtaining  of  such  bill  of  lading  under  the  circumstances  of 
that  case  was  held,  I  think  rightly,  not  to  divest  the  pro- 
perty in  the  goods  before  vested  in  the  plaintiff,  by  an 
unequivocal  delivery  of  them  as  his  goods,  into  his,  the 
plaintiffs,  own  vessel,  and  to  his  own  captain  ;  and  it  is  in 
that  way  Lord  Denman  understands  the  decision  in  Ogle  v. 
Atkinson;  see  his  conmients  on  it  in  Mitchell  v.  Ede.  Bat 
surely  nothing  can  be  more  unlike  the  facts  in  Ogle  v. 
Atkinson^  than  this  ease.  Fragano  v.  Long  has  been  also 
relied  on.     In  respect  to  that  case,  it  may  be  sufficient  to 
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say  that  the  goods  were  initialed  for  the  buyer,  and  directed  1841 

to  him  before  they  were  put  on  board  the  canal-boat ;  they  'Wjbk 

were  also  insured  by  his  order,  and  the  interest  declared  to  M'Mahon 
be  in  him,  and  all  this  was  done  by  the  shipper  himself. 

I  shall  have  occasion,  in  considering  the  third  question 
that  I  have  mentioned,  to  allude  to  other  cases ;  and  there- 
fore I  forbear  to  do  so  now,  though  they  also  bear  upon  the 
point  which  I  am  at  present  upon.     These  cases,  and  others 
to  which  I  shall  presently  advert,  very  clearly  show,  in  my 
opinion,  that  it  was  in  the  power  of  the  defendant  to  qualify 
and  controul  the  effect  of  the  delivery  of  the  goods  into  the 
Darling  ;  and  I  think  he  did  so, — and  having  so  done,  and 
baring  taken  the  bill  of  lading,  making  the  goods  deliverable 
to  himself  and  his  assigns,  I  am  of  opinion  upon  the  second 
<)ue8tion  that  I  have  proposed,  that  he  ought,  and  in  order 
to  make  the  Messrs.  Wise  responsible  for  the  risk  of  the 
voyage,  was  bound,  in  a  due  and  reasonable  time  to  have 
«|f rised  the  Messrs.   Wise  of  the  shipment ;  and  should 
cither  have  transmitted  to  the  plaintiff,  or  to  his  (the  defen- 
dant's) own  agents  in  Cork — the  bill  of  lading  properly 
indorsed  to  the  Messrs.  Wise^  in  order  that  the  same  should 
be  forthwith  delivered  to  them,    on  their  paying  for  the 
goods ;  or,  at  all  events,  should  have  notified  to  them  that 
the  goods  in   question  had  been  shipped  for  their  account. 
And  this,  I  think,  was  the  more  necessary,  when  we  consider 
that  M^Mahon  had  never  himself,  in  any  distinct  or  binding 
Planner,  up  to  the  time  when  the  cargo  was  lost,    ratified 
the  contract  entered  into  by  his  agent.  Clarke  v.  Hutchins{a)  ; 
Sarbery.  Taylor  {b).     But  the  defendant,  instead  of  doing 


(a;  14  East.  475.  (bj  5  Mee.  &  W.  525. 
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1841.  ^  this,  which  was  the  plain  and  obvious  course  for  him  to 
pursue,  not  only  does  not  transmit  the  bill  of  hiding  to  the 
Messrs.  Wise^  but  he  does  not  even  intimate  to  them  diat 
the  com  had  been  put  on  board  or  shipped  for  them ;  nor 
in  any  way  affirm  the  contract  of  his  agent,  until  the  vessd 
had  been  wrecked  and  the  property  lost ;  then,  and  not 
till  then,  on  the  16th  November,  the  bill  of  lading  is  i»o- 
duced  to  Mr.  Thomas  Wise  ;  and  upon  his  expressing  <Ua- 
satis&ction  at  so  very  unmercantile  a  mode  of  acting,  (as  no 
doubt  he  well  might,)  the  defendant's  agent  leads  him  to 
believe,  most  untruly,  that  the  cargo  was  then  all  safe*  Any 
act  of  the  Messrs.  Wise^  or  either  of  them,  after  this  fiJse 
representation  by  M^MahorCs  agent,  respecting  the  state  odT 
the  cargo,  I  put  out  of  the  case. 

A  great  deal  of  discussion  has  taken  place  in  respect  to 
the  legal  effect  of  a  contract  for  a  sale  of  personal  chattels. 
And  it  is  insisted  that  such  a  contract  as  the  present, 
passed  not  only  the  property  in  the  goods  but  the  posses- 
sion of  them  to  the  Messrs.  Wise  the  moment  they  were 
removed  from  the  vendor's  store  ;  or,  at  all  events,  as  soon 
as  they  were  put  on  board  the  vessel  that  was  destined  to 
convey  them  to  Cork.  No  doubt,  had  the  Messrs.  ffitf 
been  willing  to  pass  over  the  neglect  of  M^Mahon  to 
notify  that  the  goods  had  been  so  shipped,  and  to  dispense 
with  the  transmission  to  them  of  any  bill  of  lading  in  doe 
and  regular  course,  the  goods  contracted  for,  (subject, 
however,  to  what  I  shall  presently  observe  when  consider- 
ing the  third  question  raised  in  the  case,)  as  between  ^ 
and  M^Mahon,  and  any  one  claiming  under  him,  even  as  a 
purchaser,  with  notice  of  the  contract,  might  be  deemed  to 
have  passed  to  the  plaintiffs.  So  would  the  possession  of 
the  goods  in  Clarke  v,  Hutchins  ;  and  in  Barber  v.  Tayl^ 
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luve  passed  to  the  buyers  in  both  cases;  had  they  been        1841. 
willing  to  overlook  the  plaintiff's  default  and  neglect.   But       Wise 
does  it  follow  that  the  Messrs.  Wise,  either  from  having    M'Mahon. 
lort  their  market  by  the  delay  in  transmitting  the  bill  of 
lading;  or  the  power  of  insuring ;  or  for  any  other  cause, 
lefased  to  overlook  these  acts  which,  in  reason  and  justice 
they  were  entitled  to  expect  and  require,  and,  therefore, 
refused  to  accept  the  barley  or  to  ratify  their  contract ; 
does  it  follow,  I  adc,  that  M'Mahon  could,  in  invitum  hold 
the  Messrs.  Wise  to  the  contract,  and  make  them  liable  to 
the  risk  of  the  voyage?     The  propositions  are,  in  my 
opinion,  very  different.     The  defendant  could  not  by  any 
omission  or  default  upon  his  part,  as  long  as  the  Messrs. 
Wue  were  willing  to  excuse  such  default  and  to  fulfil  their 
contract,  absolve  himself  from  the  engagement  he  had 
entered  into ;  though  by  means  of  such  default  he  might 
lelease  the  Messrs.  Wise^  or  enable  them  to  release  them- 
selves altogether  from   the   contract.     But  it   has   been 
aijrued  that  the  intention  of  the  defendant,  in  shipping  the 
goods  on  board  the  Darlijig^  must  be  collected,  not  from 
Ae  bill  of  lading,  coupled  with  his  detention  of  that  docu- 
ment, and  with  his  omission  to  notify  to  Messrs.  Wise  that 
he  had  shipped  the  barley  for  their  account,  but  from  some- 
thing else,  for  instance,  from  the  bill  of  sale.     And  it  has 
been  said  that  the  defendant  was  bound,  according  to  the 
terms  of  that  document,  to  have  shipped  the  goods  for 
account  of  the  plaintiffs,  and  at  their  risk;  and  that,  there- 
fore, in  point  of  law,  he  could  not  have  done  otherwise. 
And  it  has  been  further  said,  that  possibly  on  a  new  trial, 
the  intention  of  the  defendant,  in  respect  to  the  shipment 
which  he  so  made,  may  be  more  fully  explained  and  deve- 
loped.  Now  I  have  already  stated  that,  in  my  opinion,  the 
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1841.        defendant  was  not  bound  to  ship  the  goods,  so  as  to  part 
WiBB       with  all  controul  and  power  of  disposition  over  them,  or  to 
M<Mahon.    pass  the  possession  of  them  absolutely  to  the  plaintifi; 
but  if  he  were,  I  do  not  think  it  lies  in  him  to  say,  that 
because  he  ought  to  have  so  acted,  it  shall  be  taken  in 
opposition  to  the  written  evidence  coming  out  of  his  own 
hands  to  the  contrary,  (I  mean  the  bill  of  lading,)  that  he 
did  so  act.     I  deny  that  we  have  any  right  to  go  into 
an  investigation  (for  the  purpose  of  affecting  the  plaintifi,) 
in  respect  to  what  might  have  been  passing  in  the  mind  of 
the  defendant,  when  he  put  his  barley  on  board  the  Air- 
liTig.     What  signifies  it  to  the  Messrs.    Wise^  what  the 
defendant  meant  to  do,  so  long  as  he  did  that  which  must 
necessarily  have  prevented  their  insuring,  selling,  or  other- 
wise dealing  with  the  goods  as  they  were  entitled,  and 
would  have  been  enabled  to  do,  had  the  bill  of  lading  be^ 
forwarded  to  them  ?     The  effect  of  the  bill  of  sale,  and  of 
the  bill  of  lading,  coupled  with  the  detention  of  it  for  the 
period  I  have  mentioned  by  the  defendant,  must,  in  my 
opinion,  be  considered  more  as  matter  of  law  than  as  matter  for 
a  jury,  upon  the  written  evidence  and  conceded  facts  in  tUs 
case.     I  do  not  mean  to  say  that  the  question,  '^  what  was 
reasonable  time  for  the  transmission  of  the  bill  of  lading 
to  the  plaintiff,"  may  not  be  a  jury  question ;  but  it  waft 
matter  of  law,  that  the  bill  of  lading  should  be  transmitted 
in  a  reasonable  time,  to  the  plaintiffs ;  and  if  that  be  con- 
ceded, or  if  I  be  well  founded  in  that  position,  I  think  i^ 
impossible  to  argue  for  a  moment  that  the  bill  of  ladings 
upon  the  facts  in  this  case,  was  transmitted  to  the  plaintiflE 
in  a  reasonable  time.      In  principle,  therefore,   the  meT" 
transmission  of  the  bill  of  lading,  coupled  with  the  writt^ 
evidence  in  this  case,  was  as  much  matter  of  law  as  tl3 
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([oestion  upon  which  the  plaintiff  was  nonsuited,  in  Clarke       184K 
y.  Huichinsj   or   that  upon  which  the  Court  decided,  in        Wise 
Barber  v.  Taylor.     It  appears  to  me,  therefore,  to  be  sa-    m*Mahon. 
erifidng  substance   to   form,   to    set    aside    this  verdict, 
because  the  question  of  reasonable  time,  as  to  the  trans- 
mission of  the  bill  of  lading,  was  not  submitted  to  the 
jury.    The  learned  judge  told  the  jury,  according  to  the 
certificate  of  the  plaintiff^s  counsel,  that,  *'  in  point  of  law, 
tbe  bill   of  lading,  coupled  with  the  fact  of   the   delay 
which  had  occurred  in  its  transmission  to  the    plaintiffs, 
rendered  the  defendant  liable  to  the  loss  which  had  arisen 
of  the  cargo ;  and  stated  that,  in  his  judgment,  the  parol 
eridence  did  not  affect  the  case."     And  in  the  opinion,  so 
stated  to  have  been  expressed,  by  the  learned  judge,  I  fully 
cmicnr.   But,  hitherto,  I  have  discussed  and  considered  the 
case  as  if  the  contract  had  been  for  the  sale,  on  one  hand, 
and  purchase  on  the  other,  of  some  specific  chattel ;  some 
particular  thing  that  had  been  identified  at  the  time  of  the 
contract,  but  that  is,  in  truth,  not  the  case  here ;  the  con- 
tract was  not  for  the  sale  of  any  particular  chattel ;  it  was 
for  a  quantity  of  barley,  that  should  resemble  a  certain 
other  smaller  quantity  then  produced  by  way  of  sample, 
and  the  contract  would  have   been   fulfilled  by   the   de- 
fendant's shipping  ant/  barley,  no  matter  where  procured, 
that  would  have  been  equal  to  the  sample.     There  was 
00  engagement  on  the    defendant's  part  to   deliver  any 
9^c  grain  or  grains  of  barley ;  and,  therefore,  without 
^mething  more  than  the  mere  sale  note,  it  is  manifest  that 
^^  property,  in  any  particular  thing  or  chattel,  could  have 
?^9eeA  to  the  plaintiffs,  or  that  the  plaintiffs    could,   in 
^y  way,  have  been  made  liable  for  the  loss.    To  make  the 
>Iaintiffs  liable  for  the  risk  and  loss  that  had  taken  place,  it 
^^t  be  first  shown  that  the  property  in  this  particular 
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1841.       barley  passed  to  them ;  for  if  this  particular  grain  was  not 
WisB       theirs,  they  cannot  be  affected  by  its  loss  or  destmcdoOi 
M'Mahon.    The  contract,  on  the  part  of  the  defendant,  to  ship  a  cer- 
tain quantity  of  barley  for  account  of  the  plaintiifB  was 
executory  ;  so  was  the  contract  on  the  part  of  the  plaintiib 
to  pay. 

Now,  that  being  the  nature  of  the  contract,  I  think  it  the 
more  important  and  necessary,  that  some  subsequent,  dis- 
tinct, and  unequivocal  act  of  appropriation  should  hare 
been  done  by  the  defendant,  in  order  to  pass  the  pn^>erty 
in  the  particular  grain  in  question  to  the  plaintiffs ;   and 
until  such  unequivocal  appropriation  was  made,  the  pro- 
perty in  the  grain,  much  less  the  possession  of  it,   never 
did,   in  law,   vest  in  the  plaintiffs ;   nor  could  they  have 
brought  trover  for  it;  their  right  of  action  against  the  de- 
fendant for  breach  of  contract,  if  he  fisdled  to  fulfil  his  con- 
tract, is  quite  another  thing.     But  suppose  the  defendant^ 
after  he  had  put  the  barley  on  board,  had  taken  it  out  of  the 
vessel  again  and  sold  it   to  another;  and  again  shipped 
other  barley  for  the  plaintiffs,  equal  to  the  sample,  would 
he  not  have  fulfilled  his  contract  ?     I  think  he  would ;  at 
all  events,  I  do  not  think  the  plaintiffs  could  have  main- 
tained an  action  of  trover  for  the  first  cargo.     There  are  a 
great  many  cases  upon  this  subject,  and  I  think  it  will  be 
sufficient  authority  to  refer  to  them,  observing  merely  tbat 
were  the  property  in  goods,  whether  grain,  sugar,  or  any  otiier 
commodity  contracted  to  be  bought  per  sample,  was  heU 
to  pass  to  the  purchaser  some  specific  and  imequivocal  act 
of  appropriation  of  the  articles,  in  pursuance  of  the  testtiA 
of  the  contract,  was  clearly  shown. — Rhode  v.  JT^waUeSf 
6  B.  &  C.  388,  Alexander  v.  Gardner,   1  Bing.  N.  C.  671, 
Sparke  v.  Marshall,  3  Scott.  172,  Bryans  v.  Nixj  4  Mee  4 
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1841. 

ffel.  775.     Now,  was  there  any  such  unequivocal  act  of  ""    ^^J^^ 

appropriation  in  this  case  ?     In  my  opinion  there  clearly    m'Mahon. 

was  not.    On  the  contrary,  I  am  of  opinion,  and  especially 

having  r^ard  to  the  bill  of  sale,   that  the   defendant  in 

taking  the  bill  of  lading  in  the  form  in  which  he   did, 

intended  diat  the  property  in  the  barley  should  not  pass  to 

tlie  plaintiffs   by   the  mere  delivery  of  it  on  board   the 

Darlinff  ;  and  by  withholding  the  bill  of  lading  till  after 

tlie  goods  were  lost,  prevented  the  property  therein  from 

e?er  passing  to  the  plaintiffs.     I  ask,  can  that  be  held  to  be 

an  unequivocal  act  of  appropriation  which  reserved  to  the 

shipper  a  power  of  holding  himself  out  to  the  world  as  the 

owner  of  the  property,  and  enabled  him,  if  so  minded,  to 

sell  it  and  pass  the  property  in  it  to  whomsoever  he  pleased 

for  value,  by  a  mere  indorsement  of  the  bill  of  lading,  and 

if  that  act  be  equivocal,  can  his  withholding  the  bill  of 

lading  for  five  days  after  its  execution  be  held  to  render  it 

less  80? 

Upon  this  ground  also,  independently  of  the  two  other 
grounds  that  I  have  first  alluded  to,  I  think  the  plaintiffs 
were  entitled  to  recover  in  this  action.      But  then  it  has 
been  said  that  the  defendant  may  be  able  hereafter,  at  a  fti- 
tore  trial,  to  produce  other  evidence.  I  do  not  know  how  that 
niay  be,  but  I  think  it  sufficient  to  say,  that  there  is  no  ap* 
pBcation  to   the  Court  to  set   aside   the   verdict  on  that 
ground  ;    nor  is  there  a  suggestion  at  the  bar  of  any  evi- 
dence that  according  to  my  view  of  the  case,  could  controul 
^e  effect  of  the  documentary  evidence,  coupled  with   the 
^disputed  facts  of  the  case.      For  these  reasons  I  think 
4ie  verdict  ought  not  to  be  disturbed. 
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^    1841.  Pennefather,  B. — I  think  we  all  must  feel  obliged  to 

Wise        Baron  Richards  for  the  pains  he  has  taken  with  this  case^  and 
M*Mahon.    the  manner  in  which  he  has  expressed  his  opinion  about 
it ;  but  though  he  has  argued  very  ably  upon  it,  I  am  not 
convinced  by  the  view  he  has  taken.     It  appears  to  me 
that  the  argument  of  my  Brother  Richards  proceeds  on  the 
assumption,  that  the  matters  given  in  evidence  were  such 
as  to  take  away  all  consideration  from  the  jury  as  to  thdr 
effect.     Many  principles   have   been   laid   down   by  him 
which  I  do  not  controvert ;  but  the  objection  I  feel  is  to  the 
ruling  of  the  judge.     In  the  opinion  of  Baron  Richards, 
that  there  was  no  question  on  which  the  jury  should  pro- 
nounce their  opinion,  nor  any  thing  to  be  submitted  to 
them.     The  circumstances  of  this  transaction  arose  on  the 
communication  made  by  John  Chambers,  the  agent  of  Mr. 
M^Mahon  to  Wise,  on  the  29th  October.     That  Chamben 
was  the  authorized  agent  of  M^Mahon,  does  not  appear  to 
be  disputed ;  and  therefore  the  case  appears  to  me  to  be 
the  same  as  if  this  contract  had  been  made  by  M^MaJm 
himself.      At   all   events,    if  Chambers's   authority  were 
disputed,  that  was  not  the  question  on  which  the  jury  were 
called  on  to  exercise  their  judgment ;  and  in  the  absence  of 
any  such  question,  I  am  bound  to  assume  that  Chamben 
was  the  authorized  agent  of  M^Mahon,  and  that,  in  that 
sense,  the  contract  should  be  considered  as  the  contract  of 
M^Mahon  himself.     I  think  it  may  be  admitted  that  the 
contract   was  not  for   any   specific    distinct   barley;  the 
barley  not  having  been  weighed  out  and  measured,  some- 
thing more  was  necessary  to  enable  Wise  to  maintain  trover 
for  it ;  and  that  other  matter  necessary  to  complete  the 
contract  was,  delivery  on  board  the  Darling  ;  not  merely 
delivery,  but  delivery  in  pursuance  of  this  contract;  and  as 
soon  as  that  was  completed,  it  appears  to  me,  on  all  the 
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circumstances  of  the  case,  and  on  the  authorities,  that  a  ^ L^H^. 

T  - 

light  to  maintain  trover  for  the  goods  accrued  to  IVise^        ^"* 
and  a  right  of  suing  for  their  price  accrued  to  M^Mahon  ;    M'Mahon. 
tbe  latter  subject  to  the  terms  of  producing  and  handing 
oyer  the  bill  of  lading  to  Wise  ;  for  I  agree  with  my  Bro- 
ther Richards^  that  whether   Wise  could  maintain  trover 
(wthe  goods  or  not,  M^Makon  could  not  previously  main- 
tjun  an  action  for  their  price ;  but  the  right  of  either  party, 
I  think,  accrued  on  the  delivery  of  the  goods  on  board  the 
Arr/m^,  in  pursuance  of  the  contract.     Then  the  question 
here  ia,  whether  there  is  any  evidence  that  the  goods  were 
delivered  on  board  the  Darling,  in  pursuance  of  the  con- 
tract ;  or  are  there  facts  in  the  case  which  exclude  the  consi- 
deration of  that  matter  ?     The  price  agreed  on  was  I85.  a 
harrel.     If  M^Mahon  were  to  have  insured  the  barley,  the 
price  would  have  been  21^.;  but  the  lesser  price,  as  it 
appears  from  the  evidence,  was  agreed  to,  because  it  was 
Understood  that  M^Mahon  was  not  to  insure  it,  and  that 
fRie  would  either  insure  or  take  the  risk  of  not  insuring. 
It  appears,  from  the  dealings  of  the  parties,  that  the  latter 
proposition  was  that  acceded  to  by  Wise.  Then,  no  doubt, 
•  the  goods  were  put  on  board  this  vessel,  the  original  desti- 
nation of  which  had  been  Glasgow,  but  which  was  altered 
for  Cork,  the  residence  of  Wise.    Is  that  matter  to  be  with- 
^wn  firom  consideration,  when  we  endeavour  to  ascertain 
whether  the  goods  were  put  on  board,  in  pursuance  of  the 
contract?       I  agree    that    what   passed   in  the   mind  of 
^^Mahan  is  not  matter  on  which  the  Court  or  the  jury 
^  be  called  to  act,  for  we  cannot  know,  except  from  his 
^^  what  it  was  that  passed  in  his  mind.     But  if  his  acts 
^  appear  to  show  an  affirmance  of  that  contract,  can  these 
'^  be  said  not  to  show  that  it#ras  his  intention  to  con- 
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18^1'  firm  it  ?  The  goods  are  put  on  board,  and  suppoong  it 
Wise  demonstrated  that  they  were  put  on  board  in  pursuance  of 
M*Mahon.  that  contract,  is  such  a  case  to  be  met  by  his  having  taken 
a  bill  of  lading  in  his  own  name,  and  his  having  n^lectod 
to  forward  it  to  Wise  forthwith  ?  I  am  not  aware  of  any 
case  which  requires  a  vendor  to  notify  to  the  vendee  that 
he  has  done  an  act  in  pursuance  of  a  contract,  or  that  a 
vendor  must  give  notice  the  following  day  when  goods 
have  been  put  on  board.  I  admit  that  delay  for  an  unrea" 
sonable  time  may  be  evidence  that  the  goods  were  not  pot 
on  board  in  pursuance  of  the  contract ;  but  I  refer  to  the 
case  mentioned  by  Baron  Richards  for  another  purpoee^ 
Clarke  v.  Hutchins,  as  demonstrating  that  it  was  unne- 
cessary for  the  vendor  to  give  notice  that  he  had  put  the 
goods  on  board.  In  that  case  the  goods  were  sent  by  a 
general  carrier,  and  their  value  exceeded  £5.  The  seller 
did  not  pay  extra  price  for  the  carriage,  or  notify  that  the 
value  was  over  £5.  It  was  therefore  contended  that  there 
had  not  been  a  complete  delivery  to  the  carrier  of  the 
vendee ;  for  if  he  had  put  the  goods  into  the  carrier's  pos- 
session, in  such  a  way  as  that  the  carrier  was  bound  to 
deliver  them  safely,  I  think  there  would  have  been  a  suffi- 
cient delivery  to  have  vested  the  property  in  the  defen- 
dant. I  do  not  rely  on  that  case  alone ;  but  I  think  there 
is  nothing  in  it  which  shows  that  it  is  necessary  for  a  vendor 
to  intimate  by  the  next  post  to  the  vendee  that  his  goods 
have  been  sent ;  the  right  of  stoppage  in  transitu  is  * 
right  which  every  consignor  is  entitled  to  have ;  and  that 
right,  which  is  only  to  be  exercised  in  case  of  the  insol- 
vency of  the  vendee,  would  be  put  an  end  to  if  the  vendor 
were  obliged  to  transmit  immediately  the  bill  of  lading 
to  the  vendee.     It  is  ma^er  of  evidence  whether  the  ^ 
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of  lading  is  held  back  for  a  legitimate  purpose  or  not :  the        1041. 

tiae  also  is  matter  for  the  jury  to  consider  ;  they  are  to  say,        ^'^^ 

vketker  it  is  a  reasonable  time  or  not.     I  take  that  to  be    M<Mahon. 

the  current  of  all  the  authorities,  and  it  is  recognized  by 

4e  Court  of  Exchequer  in  Barber  v.  Taylor{a).     It  is 

kere  assumed  by  the  Court,  that  the  question  of  time 

nost  have  been  submitted  to  the  jury.     The  authority  of 

(^amhrs  being  undisputed,  and  the  case  being  considered 

« if  the  contract  were  made  by  M^Mahon  himself,  it  has 

been  found  by  the  jury  that  the  bill  of  lading  was  taken  in 

tke  usual  way ;  for  the  judge  has  reported  that  the  jury 

woold  have  found  the  other  way  but  for  his  direction  ;  the 

jury,  therefore,  must  have  thought  that  there  was  nothing 

of  a  conclusive  character  in  the  form  of  the  bill  of  lading. 

Neither  did  the  judge  think  that  the  taking  of  the  bill  of 

lading,  in  the  form  in  which  it  was  made,  was  sufficient  to 

oontroul  the  question ;  but  he  took  upon  himself  to  judge 

of  tke  unreasonableness  of  the  delay  in  sending  it. 

But  is  there  any  case  which  says,  that  a  bill  of  lading 
nuist  be  sent  by  the  next  post  ?  There  is  no  case  which 
pats  a  bill  of  lading  on  the  same  footing  as  a  bill  of 
exdiange ;  in  respect  of  bills,  there  is  an  usage,  which, 
by  its  universality,  is  matter  of  law ;  but  where  a  bill  of 
exdiange  is  drawn,  payable  so  many  days  after  date,  the 
bolder  is  only  bound  to  present  it  within  a  reasonable  time. 
Wiat  is  a  reasonable  time  is  matter  for  the  jury.  Then  if 
tbere  is  no  case  that  determines  that  a  bill  of  lading  should 
^  sent  by  the  next  post,  how  is  the  line  to  be  drawn  ?  Is 
^^ere  any  ease  deciding  that  it  must  be  sent  by  the  second, 
^kird,  or  fourth  post  subsequent  ? — I  am  not  aware  of  any 
^ch  authority.     It  was  a  matter  for  the  jury ;  and  here 

(a)  5  M.  &  W.  525. 

q2 
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1841.  they  should  have  had  to  consider  from  the  circum- 
WisE  stances  of  the  case,  and  especially  that  of  it  being 
M*Mahon.  expressly  declared  that  fVise  did  not  intend  to  insure, 
whether  the  vendor  was  not  suflBciently  discharged  from 
sending  forward  the  bill  of  lading  by  the  next  post.  On 
these  grounds  it  occurs  to  me  that  the  judge  was  wrong 
in  saying  that  the  bill  of  lading,  though  in  the  form  in 
which  it  was  taken,  and  though  it  was  delayed  for  five  days, 
concluded  this  question.  These  were  circumstances,  no 
doubt,  to  be  seriously  considered ;  and  if  the  jury  had  come 
to  the  conclusion  that  the  goods  were  not  put  on  board  in 
pursuance  of  the  contract,  and  that  M^Mahon  intended  to 
reserve  to  himself  a  power  to  dispose  ultimately  of  them,  I 
should  not  dissent  irom  the  verdict.  But  I  cannot  feel 
justified  in  withdrawing  from  the  jury  the  other  circum- 
stances of  the  case.  To  vest  the  property  of  the  goods  in 
Wise^  it  was  necessary  they  should  have  been  put  on  boaid, 
and  put  on  board  in  pursuance  of  the  contract.  K  tkey 
were  so,  I  think  the  property  passed  to  Wise,  and  if  so, 
M^Mahon  was  entitled  to  the  price.  But  the  contract 
being  complete,  that  was  only  necessary  for  him  in  order 
to  complete  his  title  to  the  price ;  it  does  not  appear  that 
the  reference  to  the  bill  of  lading  was  otherwise  made  as 
any  essential  part  of  the  contract.  There  may  be  incon- 
venience, under  such  circumstances,  in  some  ordinary 
cases  ;  but  if  Wise  neither  wanted  to  insure  or  to  dispose  of 
the  goods,  there  was  no  great  inconvenience  in  his  not 
getting  the  bill  of  lading.  The  conclusion  I  come  to  is, 
that  the  learned  judge  was  mistaken  ;  and,  on  the  whole. 
I  think  the  case  was  not  properly  discussed  before  the  jury- 
and  that  there  should  be  a  new  trial.  Baron  Foster^  wh^ 
has  been  prevented  by  a  private  calamity  from  giving  vl 
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is  assistance  on  this  occasion,  has  come  to  the  same  con-        1841. 


dosion  as  the  Chief  Baron  and  myself.  ^^^^ 

V. 

M'Mahom. 

Bradt,  C.  B. — In  this  case  I  concur  in  the  opinion 
entertained  by  Barons  Pennefather  and  Foster :  but  although 
the  case  has  occupied  a  considerable  time,  I  feel  that  it  is 
due  to  Baron  Richards^  and  to  the  parties  in  the  case,  that 
I  should  state  my  reasons  for  agreeing  with  them.  The 
question  was,  whether  on  the  12th  November,  when  the 
goods  were  lost,  they  were  at  the  risk  of  the  plaintiffs  or  of 
the  defendant.  No  question  has  been  raised  here  as  to 
the  rights  of  third  parties ;  no  question  has  been  raised  as 
to  the  statute  of  frauds ;  but  the  case  is  simply  one 
between  vendor  and  vendee.  The  law  of  England  has  long 
established  that  the  completion  of  a  contract  transfers  the 
property  in  the  subject  of  it  to  the  buyer,  although  there 
has  been  no  actual  delivery  of  the  subject  matter  of  it  into 
the  purchaser's  own  hands.  This  is  recognized  in  Hinde 
T.  Whitehoust{a).  To  make  a  contract  complete  within  this 
nile,  the  goods  must  be  ascertained  and  the  price  fixed, 
Garke  v.  Spenceiji).  In  this  case  there  is  no  question 
hut  that  a  valid  contract  was  made  by  the  sale  note  and 
delivery.  No  controversy  was  raised  at  the  trial  as  to 
Chambers  being  the  agent  of  M^Mahon^  and  the  contract 
Diust  be  considered  as  if  made  by  M'Mahon  himself.  The 
contract  points  out  how  the  sale  was  to  be  effected; 
namely,  by  delivery  on  board  the  Darling ;  and  it  is 
■^Inutted  that  there  is  no  question  as  to  the  quantity  and 
quality  of  the  barley.  Under  these  circumstances,  it  is 
^'^  that,  when  the  defendant  shipped  the  goods,  he  then 

(a)  7  East  558.  (6)  4  Ad.  &  El.  460. 


V. 
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i)ofore  their  arrival  at  their  place  of 

.'  the  bankruptcy  or  insolvency  of  the 

'  of  lading  here  was  in  the  usual  form  ;    M'Mahom. 

■  ends  that  by  delaying  to  forward  the 

defendant  has  failed  to  complete  his 

'?t.     The  delivery  of  the  bill  of  lading  is 

>f  sale,  a  condition  precedent  to  payment  * 

(^ase  establishing  that  the  bill  of  lading 

'  *d  by  the  first  or  second  post  after  it  is 

rioall  T.  Taylor  was  a  case  which  proceeded 

Minds,  and  the  judgment   of  Baron  Parke 

these  special  grounds.      The  case  alluded 

.    AIarshan(a\  is   one   in  which   the  plain- 

a  cargo    without   any  bill    of  lading,   and 

party    had  sold   the  goods    before    any  bill 

was  signed ;    so  that,   so  far  as  regards  the 

«>f  insuring,  the  possession  of  a  bill  of  lading 

'  sufficient.      I    apprehend  that   insurances   are 

every  day  without  the  insurers  seeing  the  bill 

n    and   I   know  of  nothing   rendering  it    essen- 

lie  contemplation  of  these  parties,  that  a  bill  of 

should  be  immediately  sent.     However  it  is  said, 

.jii  delivery  of  the  goods  on  board,  the  vendor  was 

^  to  transmit  information  to  Messrs.  IVisey  in  order  that 

loight  assent  to  the  delivery ;  but,  if  shipped  in  pursu- 

^  of  the  contract,  could  the  plaintiffs  have  refused  to 

.u  them  ?     No  doubt  something  more    than  the    mere 

.|Uiient  would  be  necessary,  as  was  held  in  Mitchell  v. 

Igm     In  Alexander  v.  Gardner {b)^  no  vessel  was  named 

tlie  dealing  between  the  parties,  as  that  on  board  of 

dch  the  goods  were  to  be  shipped,  and  from  thence  it 

;«)  S  Scott,  172.      (6)  1  Ding,  N.  C.  G71 ;  1  Scott,  281,  630,  S.  C. 
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ascertained  the  barley  which  was  to  be  the  subject  of  the 
sale,  and  the  liability  of  the  vendee  then  accrued,  DuUonr, 
M*Mahon.    Solomonson{a)  ;     B.  N.  P.  30,  where  a  case  of  Twining  v. 
Freeman  is  cited,  in  the   note  to  p.   36,  to  this  effect: 
that  where  a  defendant  ordered  goods  of  the  plaintiff,  tc 
be  sent  by  the  first  ship  to  Falmouth^  and  they  were  delif 
vered  at  a  wharf  and  entered  accordingly,  though  the] 
were  not  in  fact  sent  by  the  first  ship,  yet  that  was  a  soffi 
cient  delivery  to   the   vendee.     Fragano  v.  Long  is  ai 
equally  strong   case  on  this   point.      Another  authority, 
bearing  more  directly  on  the  subject,  is  what  is  said  bj 
Justice  Parke  in  Swain  v.  Shep?ierd{b).    In  Bryans  v.  Mtj 
the  same  judge  (then  a  Baron  of  the  Exchequer)  says  in 
p.  793,  that  if  the  goods,  the  subject  of  that  case,  had 
been  put  on  board  for  the  purpose  of  fulfilling  the  contnut, 
and  had  been  received  by  the  master  as  such,  before  any  new 
title  to  these  goods  had  been  acquired  by  a  third  person,  the 
Court  would  have  held  that  the  property  in  these  goods 
passed  to  the  plaintiffs.     The  case  of  Tarling  v.  Baxter{e), 
goes  to  the  same  point. 

The  first  question  then  is,  whether  the  goods  were  pot 
on  board  the  Darling  in  pursuance  of  the  contract ;  I  will 
assume  the  fact  to  be  so ;  and  that  when  the  barley  was  pot 
into  the  ship,  it  was  shipped  by  M^Mahon  pursuant 
to  his  contract,  so  that  if  the  ship  had  taken  fire,  the  lotf 
would  have  fallen  on  Wise,  No  authority  has  been  [WO* 
duced  to  show  that  it  is  the  duty  of  the  vendor  of  goods, 
not  paid  for,  to  have  a  bill  of  lading  made  out  and  delivered 
to  the  vendee.  The  vendor  is  entitled,  in  my  opinion,  to 
retain  his  authority  over  the  goods,  and  may  countermand 

(«)  3  B.  &  P.  582,        (A)  1  Moo.  &  Rob.  224.        (c)  6  B   &  C.  360. 
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the  ddivery  of  them,  before  their  arrival  at  their  place  of 
datinatioii,  in  case  of  the  bankruptcy  or  insolvency  of  the 
consignee.     The  bill  of  lading  here  was  in  the  usual  form  ;    M'BiIahom. 
but  the  plaintiff  contends  that  by  delaying  to  forward  the 
bill  of  lading,  the  defendant   has  fsdled  to  complete  his 
part  of  the  contract.     The  delivery  of  the  bill  of  lading  is 
made,  by  the  bill  of  sale,  a  condition  precedent  to  payment  * 
bat  is  there  any  case  establishing  that  the  bill  of  lading 
aost  be  forwarded  by  the  first  or  second  post  after  it  is 
algiied  ?     Bamewall  v.  Taylor  was  a  case  which  proceeded 
on  special  grounds,  and  the  judgment   of  Baron  Parke 
places   it   on   these  special  grounds.      The  case   alluded 
to,  Sparke  v.    MarshaU(a),  is   one  in  which   the  plain- 
tiff insured   a   cargo    without   any  bill    of  lading,   and 
where  the   party    had  sold   the  goods    before    any  bill 
of  lading  was  signed ;    so   that,   so  far  as  regards  the 
purposes   of  insuring,  the  possession  of  a  bill  of  lading 
cannot  be  sufficient.      I    apprehend  that   insurances   are 
executed  every  day  without  the  insurers  seeing  the  bill 
of  lading,    and   I   know  of  nothing   rendering  it    essen- 
tial, in  the  contemplation  of  these  parties,  that  a  bill  of 
lading  should  be  immediately  sent.     However  it  is  said, 
that  on  delivery  of  the  goods  on  board,  the  vendor  was 
bound  to  transmit  information  to  Messrs.  Wise^  in  order  that 
they  might  assent  to  the  delivery ;  but,  if  shipped  in  pursu- 
ance of  the  contract,  could  the  plaintiffs  have  refused  to 
take  them  ?     No  doubt  something  more    than  the    mere 
shipment  would  be  necessary,  as  was  held  in   Mitchell  v. 
Ede.     In  Alexander  v.  Gardner{h)^  no  vessel  was  named 
in  the  dealing  between  the  parties,  as  that  on  board  of 
which  the  goods  were  to  be  shipped,  and  from  thence  it 

(o)  3  Scott,  172.       (6)  1  Bing,  N.  C.  671  ;  1  Scott,  281,  630,  S.  C. 
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1841.        appears  that  a  party  may  say,   I  had  a  right  to  know  i 


Wise  what  vessel  the  goods  should  be  sent.  There  is  a  caf 
M'Mahon.  decided  in  the  House  of  Lords,  Dunlop  v.  lMmb€rt{a)f ; 
which  the  question  was,  who  was  the  party  to  sue ;  ai 
there  it  appeared  that  the  invoice  and  bill  of  lading  weren 
sent  till  some  days  after  they  had  been  signed ;  but  th 
point  was  not  made  on  that  case.  In  Morrisson  v.  Cfra^^i 
I  would  also  infer  there  had  been  some  delay  in  tran 
mitting  the  bill  of  lading.  K  there  had  been  a  custom  < 
merchants,  that  the  bill  of  lading  should  be  sent  by  nei 
post,  that  would  alter  the  case ;  but  though  two  or  thrc 
witnesses  have  said  that  such  was  the  proper  course  < 
proceeding,  I  find  no  rule  of  law  to  that  effect.  On  thes 
grounds  I  assume  that  the  goods  were  put  on  board  ii 
pursuance  of  the  contract,  and  I  think  the  keeping  of  tlu 
bill  of  lading  was  not  adverse  to  the  right  of  Wise  to  » 
ceive  them. 

I  think,  therefore,  the  verdict  should  be  set  aside  without 
costs,  and  that  there  should  be  a  new  trial. 

Rule  absolute  for  a  new  trial. 


(aj  M*C1.  &  Rob.  673.  (6)  9  Moo.  484. 
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TUTHILL  V.  BRIDGMAN.  ^    '^''     ^ 

EXCHSQUBB 

OP  Pleas. 
Tue$.  Apr.  26. 

John  O'Hara   applied  on  behalf  of  the  plaintiff,   for  Application  by 

a  plaintiff  for 

liberty  to  issue  execution  under  the  3  &  4  Vict.  c.  105,  liberty  to  issue 

execution 

aec.  27,  upon  a  rule  of  Court,  bearing  date  30th  January,  under  3  &  4 
1841,  made  on  a  motion  under  the  43  Geo.  III.  c.  140(a),  ^pon  a'rule  of 
sec.  13,  where  the  defendant's  application  was  refused  with  mOT*  of^^u 

«^^^  taxed  and  cer- 

"*^  tified.     Order 

made  that  tbe 
defendant  pay 

John  CyHara. — Upon  this  rule  the  plaintiff  is  entitled  to  fiJdl^Mch  " 
inunediate  execution ;  the  costs  have  been  taxed  and  certi-  ^^jJLJster^ 
fied  to  £25  U.  6d.    I  am  inclined  to  adopt  this  course,  al-  ^^  execution 

*  to  issue 

though,  in  the  Courts  at  Westminster^  the  practice  under  the  thereon, 
analogous  English  act(&)  is,  that  execution  issues  without 
any  previous  application,  provided  the  costs  have  been  taxed 
and  certified,  and  a  demand  has  been  made  of  the  amount. 
These  three  requisites  have  been  complied  with  in  the  pre- 
sent case,  Wallis  v.  Sheffield{c). 


Court. — The  order  must  now  be  that  the  defendant 
pay  to  the  plaintiff  the  sum  certified ;  you  may  then  regis- 
ter this  order,  and  issue  execution  under  the  statute. 


(a)  Ante,  p.  132.  (6)  1  &  2  Vic.  c.  110.  sec.  18. 

(c)  7  Dow.  Pr.  Cases,  793. 
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1841-  appears  (bat  a  part^'  may  say,  I  bad  a  ligbt  to  know  ii 
Wi»e  what  re^(>eL  the  goods  should  be  sent.  There  is  a  cas 
H'Masox.  decided  in  the  House  of  Lords,  Dwiiop  v.  txarAer^a),  ii 
which  the  question  was,  who  was  the  party  to  sue ;  ani 
there  il  appeared  that  the  invoice  and  bill  of  lading  were  na 
sent  till  some  days  after  they  had  been  signed ;  but  tha 
point  was  not  made  on  that  case.  In  Morriston  v.  Grm/fb 
I  would  also  infer  there  had  been  some  delay  in  tiam 
milting  the  hill  of  lading.  If  there  had  been  a  custtnn  c 
merchants,  that  the  bill  of  lading  should  be  seat  by  n^ 
post,  that  would  alter  the  case  ;  but  though  two  or  thie 
witnesses  have  said  that  such  was  the  proper  course  ( 
proceeding,  I  find  no  rule  of  law  to  that  effect.  On  tbe 
grounds  1  assume  that  the  goods  were  put  on  board 
pursuance  of  the  contract,  and  I  think  the  kecfnng  at 
bill  of  lading  was  not  adverse  to  the  right  of  fFtM  If 
ceive  them. 


I  think,  therefore,  the  verdict  should 
costs,  and  that  there  shouhl  be  u  new 


(flj  M-Cl.  &  Rob.  673. 
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1841.  Jack  d.  DUG  DE  CASTRIES  v.  LAWLER. 

Exchequer 

Man,  MayS,  ^*  J*  Lanb,   on  behalf  of  the  lessor  of  the  plaintiff, 
The  attorney  moved  that  W.  E.  Hudson^  TSsq.,  one  of  the  taxing  officers 

for  the  lessor 

ofaplaiiitifffinof  the  Coort,  should  be  directed  to  review  and  amend  his 

ejectmenty  will 

be  allowed  his  taxation  of  the  bill  of  costs  in  this  cause,  by  reinstating  and 
searches  made  allowing  therein  the  sum  of  ds.  5d.f  late  currency,  part  of 
bothn^ffMtimd^^^  sum  of  IO5.  lOd.  charged  for  fees  paid  the  r^istrar, 
!^!;JZX.  on  searches  made  by  him  against  names  and  lands,  for  the. 
SiT'  k*r  ?'  purposes  of  proceeding  in  this  cause ;  and  also  by  rein — 
instructions  to  gtatinfif  and  allowinir  in  said  costs  the  sum  of  5s.  4rf.,  ]Sikmm 

the  registrar.  .  . 

currency,  being  the  charge  made  for  drawing  a  dock^^ 
and  copy  of  instructions  to  the  said  registrar,  for  makim.^ 
the  said  searches. 


The  i^davit  of  Mr.  Kifif  solicitor  for  the  lessor  of  tlte 
plaintiff,  stated  that,  having  been  employed  to  proceed  J>y 
ejectment  for  non-payment  of  rent,  out  of  the  lands  of 
ArdOf  in  the  county  of  Waterfordj  he  directed  a  search  to  be 
made  in  the  registry  office  for  acts  by  the  tenants  to  whom 
the  lands  were  demised,  and  those  deriving  under  him,  to 
affect  the  said  lands,  in  order  that  all  proper  parties  shoald 
be  served  with  copies  of  such  ejectment.      He  also  stated 
that  he  had  paid  the  registrar,  for  such  search  against  the 
name  of  the  defendant,  the  sum  of  2^.  6(f.,  and  a  like  sum  of 
25.  6(f.  for  searching  against  the  said  lands  generally ;  aod 
it  having  appeared  that  the  tenant  had  executed  a  mort- 
gage  to  a  person   named    Uniacke^    Mr.  Kift  paid  the 
registrar  two  further  sums  of  25.   6rf.,  for  like  searches, 
as  to  the  acts  of  Uniacke.     The  taxing  officer,  without  any 
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[       objection  being  offered  on  the  part  of  the  defendant,  struck        ^8^1» 
off  tiie  amount  of  one-half  the  fees  so  paid  by  Mr.  Kifi^  upon     Castmib 
the  said  searches,  stating  that  he  did  so  upon  the  gpround  that     Lai^lbb. 
a  selection  should  have  been  made  as  to  searching  either 
against  names  or  lands,  but  that  it  was  not  necessary  to 
have  searched  against  both.     The  affidavit  further  stated 
that  the  charges  were  incurred,  bondjide^  for  the  purpose  of 
proceeding  correctly  in  the  deponent's  duty. 

This  has  always  been  this  gentleman's  practice  in  the 
course  of  his  business,  and  he  would  be  guilty  of  gpreat 
neglect  if  he  did  not  make  all  the  searches  he  has  made. 
The  act  2  &  3  Wm.  IV.  c.  87,  expressly  recognizes  the 
right  to  search  both  against  lands  and  names,  and  the 
officer  has  recommended  us  to  bring  the  matter  before  the 
Court,  as  though  the  charges  are  trifling  in  themselvs,  the 
case  involves  a  very  serious  question.  The  latter  part  of 
the  motion  is  for  6$,  4td,y  for  drawing  the  docket  which 
is  required  to  be  presented  at  the  registry  office. 
[Pennbfather,  B. — If  the  attorney  is  entitled  to  charge 
for  his  attendance,  he  is  entitled  to  charge  for  his  docket.] 

Brady,  C.  B. — The  Court  are  all  of  opinion  that  this 
fee  should  be  allowed.  If  an  attorney,  for  the  lessor  of  a 
plaintiff  in  ejectment,  were  to  confine  his  searches  to  names 
only,  or  to  lands  only,  and  matter  afterwards  appeared 
which  has  escaped  his  knowledge,  he  would  be  liable  to  very 
seriouis  consequences.  A  plaintiff,  in  ejectment,  could 
never  be  sure  that  his  judgment  would  not  be  set  aside 
on  account  of  such  matter.  We  think,  therefore,  this 
application  should  be  granted. 

Mr.  Kift  has,  very  obligingly,  favoured  the  reporters  with  the  following 
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Castues 

V, 

Lawlbr. 


note  of  Uie  order  made  on  a  similar  application,  in  the  case  of  Lovdm 
y.  Cas.  Ejector, 

"  Monday,  27th  November,  1826. 

"  Upon  motion  of  Mr.  Smith,  of  counsel  on  behalf  of  the  lessor  of  tl 
plaintiff,  and  on  reading  an  affidavit : — it  is  ordered  by  the  Court  thi 
James  Clancy,  Esq.,  one  of  the  taxing  officers,  do  review  and  amend  tl 
taxation  of  the  plaintiff  *s  costs,  in  this  cause,  by  allowing  therein  tl 
several  sums  paid  ^br  searches  in  the  registry  office  respecting  that  part  < 
the  lands  of  Ballynamaght,  for  which  the  ejectment,  in  this  cauae,  wi 
brought,  and  for  the  acts  of  the  several  persons  interested  therein,  togetlu 
with  such  fair  and  reasonable  compensation  as  the  said  lessor's  attonic 
shall  appear  entitled  to,  on  the  said  several  searches ;  and  that  the  sai 
taxing  officer  do  also  allow,  in  the  said  costs,  the  two  said  several  sums  < 
2«.  Id,,  and  2«.  6d.  charged  for  copies  of  the  ejectment  in  this  oani 
annexed  respectively  to  the  affidavits  of  service  thereof,  without  furthe 
notice. 


J.  Farbak. 


J.   J.   KlFT/ 


V  ■  ^^^'  ■  ^  BOND  t;.  BELL. 

Exchequer 
OP  Pleas. 

Tues.  May  20.  ^gg^MPSiT    airainst    one    of    the    shareholders    of   tJ 

The  Court  will  ^ 

not  grant  fur-  Agricultural  Bank.     E.  Corbet^  for  the  defendant,  applic 
ther  time  to  •        -i  #•  » 

plead  a  dilate-  for  time  to  plead ;  the  declaration  had  been  filed  on  in 
'yp®»-  28th    April    last.      The  plaintiff   has   been   irregular  h 

proceeding  against  this  defendant — he  should  have  pro- 
ceeded against  the  public  officer  of  the  company,  and 
we  now  desire  further  time,  in  order  to  plead  in  abate- 
ment. 


Brady,  C.  B. — If  the  plaintiff  has  been  irregular,  yoii 
should  have  taken  advantage  of  it  in  another  way.  Bui 
the  Court  will  not  grant  you  more  time  for  pleading  » 
dilatory  plea. 

Refused. 
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WALL  V.  LIGHTMAN.  .     1841. 


Exchequer 
OF  Pleas. 


KoBiNSON  applied  for  liberty  to  take  a  warrant  of  attor-  .      *     T  i 

*  ^  •'  A  warrant  of 

ney  off  the  file,  for  the  purpose  of  entering  judgment  upon  ***^®y  ^" 
it  in  England.  taken  off  the 

file  to  enter 
judgment  on  it 
in  England : 

An  application  similar  to  this,  made  before  Mr.  Justice  ^^  plaintiff 

*  ^  yacating  the 

BwUm^  in  the  case  of  Lindsay  v.  Rawlins^  cited  in  Smythe^s  ivLdgmenthefce. 
Practice,  p.  56.  The  warrant  is  in  the  usual  printed  form, 
^hich  authorizes  entering  the  judgment  in  any  of  Her 
Majesty's  courts  of  record  in  Ireland,  Great  Britain,  or 
elsewhere.  And  the  plaintiff  swears  that  the  judgment 
'will  be  wholly  ineffectual  here. 


Court. — Is  the  plaintiff  content  to  vacate  the  judgment 

here? 


This  being  acceded  to,  the  application  was  accordingly 

Granted. 
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1841.  DOE  d.  LAWLESS  ».  WELSH. 


T 

ExcHxqvEB 
OP  Plba8. 

mwe^  ^  Ejectment — The  trial  of  the  ejectment  had  taken  plao 
attorney  of  the  in  the  summer  of  1839.     In  November,  1839,  Mr.  W.  E 

lessor  of  plain- 

tiffSs  died  after  Gregg ^  the  attorney  for  the  lessor  of  the  plaintiff  died,  am 

verdict,  and 

the  defendant,  in  Michaelmas  term,  1840,  a  judgment  of  nonsuit  was 
ing  plaintiffs  upon  argimient,  obtained  by  the  defendant.  On  30t] 
elect  an  attor-  March  last,  a  letter  was  written  by  Mr.  Jirne^,  the  de 
atuc^me^^  fendant's  attorney,  to  LawlesSy  demanding  a  sum  c 
l^*^ofth  ^^  ^*'  ^^'^  *^^  amount  of  the  judgment  of  nonsuit  an 
plaintiff  costs,  for  which  an  attachment  had  issued.      On  the  191 

for  the  costs, 

the  attachment  of  April  last,  a  conditional  order  had  been  obtained  ■ 
was  set  aside, 

with  costo.  restrain  the  defendant  from  proceeding  in  an  execution  ' 
levy  the  amount  of  this  judgment.  Bennett^  Q.C.,  no 
moved  to  make  absolute  this  conditional  order.  He  moy« 
upon  the  affidavit  of  Lawless^  which  stated  that  his  nan 
had  been  used  by  Mr.  W.  H.  Gregg  without  his  authority 
and  that  he  had  never  heard,  until  March  last,  of  tl 
ejectment  having  been  brought.  No  notice  had  bee 
served  on  Lawless^  to  elect  an  attorney  after  the  death 
Gregg.  It  is  quite  settled  that  a  person  whose  name 
used,  without  his  consent,  as  lessor  of  a  plaintiff  in  ejec 
ment,  cannot  be  made  liable  for  costs. 


Henn^  Q.  C,  and  Freeman^  contra. 

LPbnnefather,  B. — We  wish,  first,  to  know  whetb^ 
you  are  regular  in  issuing  this  attachment  after  the  attor 
ney's  death  ?  The  officer  informs  us  that  the  practice  is^ 
after  the  death  of  the  plaintiffs  attorney,  to  serve  the  nile 
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to  elect  a  new  attorney  on  all  the  plaintifis].     Freeman  1B^1» 

referred  to  2  Arch.  Prac.  766.      The  application  to  have  Lawlbss 

the  name  of  the  party  as  a  lessor  of  the  plaintiffs  struck  out,  Welsh. 
ftbould  be  made  as  speedily  as  possible. 

Pknnefathbr,  B. — We  think  this  proceeding  not  at  all 

^fananted  by  the  rules  of  the  Court.     We  shall  disallow 

tlie  cause  shown  against  the  conditional  order,  and  as  it  is 

^e  practice  of  the  Court,  in  all  cases  of  irregularity,  to 

give  costs,  we  shall  disallow  the  cause  with  costs.      The 

IMoney  levied  by  the  sheriff  must  be  handed  over  to  Mr. 

Lfttokss. 

Ride  absolute,  with  costs. 


LEWIS  t;.  HYNES.  1841. 

Exchequer 
OF  Pleas. 

An  application  had  been  made  in  this  cause,  on  30th  ^'"'-  ^""^  ^' 

.     ,  .  ,  Where  the 

^pril,  1840,  to  set  aside   the  parliamentary   appearance  affidavit  of  a 

,  !•  1  1       .       process-server 

^Dd  subsequent  proceedings;  the  process-server  having  has  been  taken 
Sworn  radseiy  to  the  service  of  the  capias.  On  9th  May,  the  purpose  of 
1S40,  an  order  was  made  that  the  affidavit  of  L.  M.,  the  him^fOTp&gu- 
P'ocess-server,  should  be  taken  off  the  file  and  handed  to  ^^^n!  ^^ 
^ie  clerk  of  the  crown  of  the  city  of  Dublin,  in  order  that  court'^f  not 
^*  M.  might  be  prosecuted  for  perjury,  and  the  application  f^^T^  ^^Ih^ 
^  Set  aside  proceedings  had  been  ordered  ^o  stand  over  in  ^^^^  ^^^^ 

.1  criminal  pro- 

^^  mean  time.      The  process-server  had  been  convicted,  ceedings. 
^ii  20th  November,  1840,  the  defendant  served  notice  of 
^  application  to  set  aside  the  proceedings,  and  for  the 
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1841.  costs,  as  well  of  the  proceedings  and  fonner  application 
Lewis  to  set  aside,  as  of  the  criminal  proceedings  on  the 
Htnes.  trial  of  L.  M.  To  this  the  plaintiff's  attorney  replied  bjr 
a  notice  of  the  2l8t  November,  1840,  undertaking  to 
vacate  the  parUamentary  appearance  and  subsequent  pro- 
ceedings,  and  to  pay  the  costs  of  the  proceedings  up  to  the 
service  of  this  notice.  The  motion  had  stood  ov^  since 
last  Michaelmas  term. 


Holmes  now  applied  pursuant  to  the  notice  of  the  20( 
November,  and  for  the  costs  of  this  motion.     We 
notice  on  the  plaintiff's  attorney,  that  there  was  anotherr^ 
person,  of  the  same  name  and  profession  as  the  defendant 
living  in  the  same  town  ;  and  called  on  the  plaintiff  to 
aside  the  parliamentary  proceedings,  offering  to  enter  a 
gular  appearance  if  the  plaintiff  required  it :  this  offer  wi 
refused,  unless  we  would  consent   that  the  costs  of 
parliamentary   proceedings  should  be  costs  in  the  caus*'^. 
The  defendant  has  had  heavy  expense  in  the  criminal  pr«:^- 
ceedings,  which  it  appears  have  been  properly  instituted. 
We  are  therefore  entitled  to  the   costs  of  them,  and 
clearly  entitled,  as  of  course,  to  have  the  civil  pro< 
set  aside,  with  costs. 

Thomas  (yHagariy  contra. — There  is  no  question  but  ths^^t 
the  defendant  is  not  entitled  to  the  costs  of  the  crimisisal 
proceedings  ;  and  it  is  a  very  serious  question  whether  lis 
is  entitled  even  to  the  costs  of  the  civil  proceedings.  It 
never  has  been  decided  that  the  mere  conviction  of  a  f»st>- 
cess-server  entitles  the  prosecutor  to  the  costs  of  the  i^^ro^ 
ceedings  requisite  to  obtain  the  conviction.  In  Egan  f. 
Doherty{a)j  this  Court  has  expressed  much   doubt  as    to 

(a)  2  It.  Eq.  Rep.  89. 


1^ 
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the  general  principle,  whether  the  costs  of  a  conviction  of        IQ4U 
a  process-server  should  be  visited  on  a  defendant,  but  con-       Lewis 
sidered  that  there  were  special  facts  connected  with  that      Htnes. 
case,  which  rendered  it  competent  for  the  Court  to  adjudi- 
cate upon   the  costs,   without  deciding   the  question  on 
general  grounds.     This  is  not  a  case  in  which  the  Court 
should  exercise  its  discretion  against  the  plaintiffs ;  for  it  is 
sworn  that  the  plaintiffs'  attorney  had  taken  pains  to  as- 
certain the  character  of  the  process-server,  and  endeavoured 
to  get  personal  information  respecting  him.    In  M^Kieman 
y*Plunket(a)y  the  same  application  was  made  as  in  the 
present  case,  and  it  was  said  that  the  Court  never  takes 
notice  of  the  costs  of  criminal  proceedings.     The  costs  of 
the  dvil  proceedings  should  not  be  given,  because  it  ap- 
pears that  there  were  two  persons  of  the  same  christian 
9nd  surname,  and  of  the  same  trade  as  the  defendant,  in 
the  town  of  Garty  where  he  lived ;  besides  the  plaintiffs, 
ly  their  notice  of  the  21st  of  November,  offered  to  vacate 
the  parliamentary  appearance  and  subsequent  proceedings, 
^d  pay  costs  under  the  application  of  the  9th  May,  and 
tte  costs  up  to  the  service  of  that  notice.     We  offered  to 
pay  all  costs  except  those  of  the  criminal  proceedings  ;  and 
^ven  should  the  Court  give  the  costs  of  the  civil  proceed- 
1^  against  the  plaintiffs,  the  defendant  is  not  entitled  to 
^e  costs  of  this  motion. 

Bradt,  C.  B. — This  is  substantially  a  motion  for  the 
^^^t»  of  the  criminal  prosecution,  but  the  authorities  are 
^S^t  it,  and  the  Court  sees  no  reason  to  depart  from 
^em ;  and  as  the  defendant  has  got  only  that  which  he  was 


(s)  3  L.  R.  O.  S.  114.     But  see  the  learned  reporter's  note  to  Egan 
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-  T 

Lewis 
Htnes. 


offered  by  the  plaintiffs'  notice,  he  must  pay  the  costs  of 
this  motion. 

Let  the  plaintiffs  pay  the  costs  offered  by  their  notice  of 
November,  1840,  and  let  the  defendant  pay  the  costs  of 
this  motion. 


1841. 


Lessee  SHARPE  v.  BERGIN. 


Exchequer 
OF  Pleas. 
Fri,Mmf7,     -j-, 

A.  made  a  Hi  JBCTMBNT  on  a  forfeiture  of  a  lease,  tried  at  the 
turTcontadn!"'  Spring  assizes  for  the  Queen's  County,  by  the  Lord  Chief 
SfuTwT"*'  J^tice.  The  lease,  dated  1st  March,  1832,  was  fiom 
^es^e  ^'r^ents  '^^««'^  Edward  Flood  Sharpe  to  the  defendant,  demiring 
were  upon  the  paj.^  ^f  ^^e  lands  of  Roundtoood,  containing:  70a.  1r.  30?^ 

condition  that  ^  ^ 

for  two  lives  or  forty-one  years  concurrent,  and  contmncd 
the  foUowing  covenant : — "  And  it  is  hereby  fieuther  de- 
clared and  agreed  upon  by  and  between  the  parties  to 
these  presents,  and  the  same  are  upon  the  express  con- 
dition, that  the  said  James  Bergin^  his  heirs,  executors, 
or  administrators,  shall  not  and  will  not  alien,  sell,  mort- 
gage, assign,    grant,  convey,  dispose  of,  let,  underlet, 
or    part  with   the  said  demised  premises,  or  any  part 
thereof,  or  his  or  their  title  and  interest  in  and  to  the 
said  demised  premises,  or  any  part  thereof,  or  permit  Hu 
same  to  he  occupied  by  any  person  or  persons  whatsoeva, 
other  than  and  except  his  wife  and  children,  without  tiM 
previous  consent,  in  writing,  of  the  said  William  Edwan 

convey,  dis- 
pose of,  let,   underlet,  or  part  with  the  premises,  or  any  part  thereof,**  the  demisi 
should  cease,  or  the  lessee  pay  an  increased  rent. 

A.  permitted  part  of  the  lands  to  be  occupied  by  a  stranger.      In  ejectment  for  th 
forfeiture,  Held^  that  this  was  not  a  breach  of  the  condition,  such  as  to  ayoid  the  leasee 


the  lessee 
*'  should  not 
alien,  sell, 
mortgage, 
assign  grant, 
convey,  dis- 
pose of,  let, 
underlet,  or 
part  with"  the 
demised  pre- 
mises, or  per- 
mit the  same 

up 

thi 

consent  of  the 
lessor ;  and  if 
it  should  hap- 
pen that  the 
lessee  should 
in  violation  of 
the  said  cove- 
nant, "  alien, 
sell,  mortgage 
assign,  grant, 


to  be  occupied 
without  the 
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Sharpe,  his  heirs  and  assigns,  for  that  purpose  first 
md  obtained  under  his  and  their  hand  and  seal, 
f  it  shall  so  happen  that  the  said  James  Berffin, 
sirs,  executors,  or  administrators,  shall,  in  viola- 
f  the  said  covenant,  alien,  sell,  mortgage,  assign, 
»  convey,  release,  dispose  of,  let,  underlet,  or  part 
;he  said  premises,  or  any  part  thereof,  to  any  person 
sons  whatsoever,  other  than  and  except  as  herein- 
!  mentioned,  that  then  and  in  such  case  this  pre- 
emise  shall  from  thenceforth  cease  and  determine, 
bese  presents,  and  every  thing  herein  contained 
ye  absolutely  null  and  void ;  or  at  the  option  and 
m  of  the  said  William  Edward  Flood  Sharpe,  his 
and  assigns,  that  the  said  James  Berffin,  his  heirs, 
tors,  and  administrators,  shall  be  subject  and  liable 
d  shall  and  will  from  thenceforth  pay  to  the  said 
m  Edward  Hood  Sharpe,  his  heirs  and  assigns,  a 
r  and  additional  yearly  rent,  equal  to  the  amount 
rent  herein-before  reserved."  The  only  evidence 
breach  of  covenant  on  which  the  forfeiture  was 
as,  that  the  cattle  (sixteen  or  seventeen  heifers)  of 
3ride  had  been  seen  grazing  on  part  of  the  demised 
.,  and  that  M^Bride  had  been  tilling  another  small 
>f  the  lands  not  exceeding  half  an  acre.  Demand  of 
m  was  made,  and  the  ejectment  then  brought. 


1841. 

Lessee 
Sharpe 

V, 

Bebgin. 


pArnpd  nhif^f  Justice  left  the  Question  to  the  iurv. 
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Maedonoffh^   for  the  defendant,   had,  on  a  former  day, 
obtained  a  conditional  order  for  setting  aside  the  verdict  in 
this  case,  and  entering  a  nonsuit  or  verdict  for  the  defen- 
dant, which  he  now  moved  to  make  absolute ;  and  against 
which  Gilmaury  Q.  C,  and  Berwick^  Q.  C,  showed  cause. 
If  the  tenant  permitted  the  premises  to  be  occupied  by  a 
stranger,  the  lease  would  become  void,  the  words  being 
^^  these   presents   are   on   the  express   condition."      Lttf*. 
sec.  328,  330,  831.     Had  the  proviso  terminated  with  th^ 
first  clause,  and  had  the  tenant  permitted  the  land  to 
occupied,  the  landlord  would  indubitably  have  had  a  right 
re-enter.     The  second   clause   certainly  omits  the  wo 
*^  or  shall  permit  the  same  to  he  occupied'^'  but  the  effect 
that  omission  would  only  be  that  if  the  tenant  did  pe; 
the  occupation  of  the  premises  by  a  stranger,  the  landl(^ 
could  not  elect  to  make  him  pay  double  rent,  but  Yroxmli 
have  his  remedy  only  in  evicting  the  estate.      [Penn'I^ 
FATHER,  B. — No,  he  might  bring  his  action  of  covenant 
Brady,  C.  B. — Reddendo  singula   singulis^  the  first   part 
may    be     a     covenant,    the    second    part    a    condition. 
Richards,  B. — We  have   the   lessor's  own  glossary  for 
that.]    The  first  clause  certainly  vested  in  condition  merely. 
[Pennefather,    B. — No  ;    in    covenant    merely.      The 
word   "  condition"   may   amount  to   a  condition ;   but,  if 
restricted  to  a  covenant,  it  amounts  to  a  covenant  merely.] 
The  same  words  may  operate  as  a  covenant  and  as  a  condi- 
tion ;  and  can  the  parties,  by  calling  this  a  covenant,  take 
away  the  effect  the  law  annexes  to  a  condition  ?     [Pen- 
nefather,  B. — I  think  they  can.]     The  word  "  cove- 
nant"  has  been  construed  '^  condition''  in  several  cases, 
Harrington  v.  Wise{a)y  Earl  Pembroke  v.  Sir  JET.  Berkky{b)j 


(a)  Cro.  Eliz.  336. 


(6)  lb.  384. 
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Lessee 
Sharpe 

V. 

BsROiir. 


Doey.Jeps(m{a).  [Pennbfather,  B. — Your  argument  ^  i84l. 
is,  that  by  virtue  of  the  first  part  of  the  condition,  there 
was  a  right  of  re-entry  reserved  as  to  the  whole  ;  but,  in 
the  second  clause,  they  reckon  up  and  specify  certain 
diings,  in  consequence  of  which  the  lease  shall  be  void  ;  it 
would  be  nugatory  to  enumerate  those  things,  if  the  former 
part  were  t^nsidered  by  the  parties  sufficient  to  make  the 
kase  void.  The  whole  must  be  taken  together.]  In 
Doe  V.  Meuz(b)^  where  a  lease  contained  a  covenant  to 
keep  the  demised  premises  in  repair ;  and  a  further  covenant 
to  keep  in  repair  after  certain  notice  of  the  repairs  required, 
it  was  held  that  the  landlord  had  an  option  to  proceed  on 
cither  covenant,  though  in  that  particular  case  there  was  a 
waiver  of  the  forfeiture.  Where  there  are  two  covenants 
in  the  same  instrument,  relative  to  the  same  subject  mat- 
ter, on  the  breach  of  one  of  them,  the  party  injured  may  have 
his  remedy  independently  of  the  other.  Roe  v.  Paine{c). 
They  also  cited  Co.  Litt.  203,  6.  Simpson  v.  TitterweU(d)y 
Doey.  Watt{e). 


Macdonoffhf  contra. — It  has  been  argued  as  if  these 
dauses  were  two  distinct  and  independant  covenants, 
whereas  the  first  clause  is  the  covenant,  and  the  second  an 
eniUQeration  of  the  acts  which  shall  be  such  an  infraction 
^  it  as  to  make  the  lease  void  ;  thus  the  condition  is 
qualified  by  the  express  arrangement  of  the  parties  them- 
*^^^es.    A  proviso   may  be  restrained  by  a  reference  to 


(a)  3  B.  &  AcL  402. 
(c)  2  Camp.  520. 
(e)  8  B.  &  C.  308. 


(6)  4  B.  &  C.  606. 
(d)  Cro.  EUz.  242. 
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^Q^^  •        another  clause,  Doe  v.  Godwin{a).      This  is  a  coyenant. 


■ r ~^ 

Lessee       ^^^   j^  condition,  Doe  v.  Phillipps{h\  Doe  v.  S*«j«m(c)  ; 

„  "•  these  covenants  have  always  been  construed  by  courts  of 

Beroin.  '' 

law,  with  jealousy  to  prevent  the  restrwit  going  beyond 
the   express   stipulation ;    Church  v.  Broum(d)j  Crusoe  v. 
Bughy{e).     The  setting  in  con-acre  is  merely  a  mode  of 
cultivation,  and  not  a  subletting  of  the  lands,  as  Baroz^ 
Penne father  has  expressed  his  opinion  in  Close  v.  Brady(f)  5 
and   that  opinion   is   not   contraverted   by  the    Court  c^l 
Common  Pleas  in  Lord  fVestmeath  v.  Hogg{g),    If  the  wo; 
"  permit  to  be  occupied"  were  thrown  out,  this  would  ha 
been  a  proper  mode  of  cultivation ;  and  they  do  not  oc^xu 
in  the  latter  clause.     [Pennefather,   B. — The  way     in 
which  it  is  to  be  taken  for  you  is,  that  the  jury  n^^j 
have  found  their  verdict  on  those  words.] 

Richards,  B. — In  this  case  I  entertain  some  douH 
notwithstanding  the  opinions  which  have  been  formed  by 
my  learned  brethren,  as  to  the  effect  of  this  covenant  or 
condition — call  it  which  we  will — for  in  truth  it  is  both. 
If  the  covenant  had  rested  at  the  first  clause,  it  would 
have  been  an  express  condition,  and  on  doing  any  of  the 
acts  there  enumerated,  the  lease  would  have  become  voii 
But  then  it  goes  on,  leaving  out,  in  the  second  clause,  the 
words,  "or  permit  the  same  to  be  occupied,"  as  if  the  lease 
had  said,  if  the  tenant  shall  do  any  of  these  things,  ex- 
cept the  permitting  the  premises  to  be  occupied,  then  the 
lease  shall  be  void.  Now  if  the  covenant  had  stopped 
there,  I  should  also  say  that  this  indicated  the  intention  of 


(a)  4  M.  &  S.  265.  (6)  2  Bing.  13. 

(c)  3  B.  &  Ad.  299.  (</)  15  Ves.  266. 

(e)  3  WiU.  234.  (/)  Jon.  &  Car.  186, 
{g)Z  Ir.  Law  Rep.  27. 
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the  parties  to  cut  down  the  whole  condition,  and  that  it  was 
not  intended  that  the  doing  this  thing  should  avoid  the  lease; 
bat  it  goes  on  to  give  the  lessor  an  option  of  insisting  upon 
payment  of  an  additional  rent.  Now  that  would  not  be 
the  legal  consequence  of  a  breach  of  condition  per  se ;  a 
breach  of  condition  would  avoid  the  lease  altogether,  but  a 
breach  of  this  proviso  would  only  give  the  landlord  an 
option  of  avoiding  the  lease,  or  of  making  the  party  liable 
to  additional  rent.  I  entertain  great  doubt,  therefore, 
whether  this  latter  clause  is  more  than  an  enumeration  of 
the  acts  which  give  the  landlord  that  option. 


1841. 

Lessee 
Sharpe 

u, 
Beboin. 


Bradt,  C.  B. — I  cannot  come  to  any  conclusion,  but 
that  this  condition  does  not  extend  to  any  thing  but  what 
is  stated  in  the  latter  part  of  the  proviso.     I  think  indeed 
the  first  words  amount  to  an  express  condition ;  but  we 
i&ust  look  upon  the  whole  as  one  instrument.     That  words 
of  covenant  may  be  used  as  words  of  condition,  and  vice 
^soj  there  is  no  doubt ;  and  the  only  question  here  is, 
what  was  the  intention  of  the  parties  in  this  clause.     It 
appears  to  me  that  they  never  intended  that  a  violation  of 
this  clause  should  amount  to  a  forfeiture,  and  I  would  not 
hold  this  to  be  a  forfeiture  unless  I  could  be  certain  that 
aach  was  the  intention.     The  parties  set  out  by  declaring 
that  they  are  about  to  enter  into  a  covenant  or  condition ; 
immediately  after  this  commencement  come  words  of  ex- 
press condition — as  no  one  can  deny ;  but  looking  on  this 
instrument,  and  seeing  the  connexion  between  the  clauses 
of  this  sentence,  I  cannot  form  any  other  opinion  than  that 
the  first  part  should  be  considered  a  covenant,  and  cannot 
suppose  that  the  lessee  should  be  held  to  have  entered  into 
a  stipulation,  making  him  liable  to  forfeiture  by  intend- 
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1841. 


Lessee 
Sharpe 

V. 

Beboin. 


ment  of  law,  when  he  has  excluded  from  the  second  claw 
these  words,  when  enumerating  the  acts  which  shall  make  hi 
so  liable.  And  as  the  intention  of  the  parties  may  hai 
been  that  this  agreement  should  vest  in  covenant  mereb 
I  will  not  run  the  risk  of  violating  that  intention,  and  o 
the  whole,  I  think  there  must  be  a  new  trial. 


Pennefather,  B. — I  adhere  to  the  opinion  I  hav 
already  expressed,  during  the  course  of  the  argument,  ar 
although  the  doubt  entertained  by  my  brother  Richani 
seems  worthy  of  much  consideration,  I,  nevertheless,  thii] 
that  the  whole  covenant  must  be  construed  in  the  manne 
already  expressed  by  the  Lord  Chief  Baron. 

Foster,  B. —  We  have  here  a  covenant  consisting  of 
two  parts,  and  for  the  breach  of  any  members  of  the  coye- 
nant  contained  in  the  second  part,  a  power  of  re-entry  is 
reserved  to  the  landlord,  but  no  such  power  is  expressly 
reserved  for  breach  of  any  of  those  contained  in  the  first 
part.  The  first  part  contains  words  which  are  not  in  the 
second  part.  I  think  the  landlord  has  fallen  into  some 
mistake  in  the  wording  of  this  deed,  but  as  it  now  stands, 
I  do  not  think  the  landlord  can  re-enter. 


Rule  absolute  for  a  new  trial. 
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MCDONNELL  v.  GRAY.  ExcaiQUEB 

OF  Pleas. 

\T  .  .  May  7. 

JNapier  moved  that  the  defendant  might  be  discharged  A  country  wit- 
ness summon- 
fiom  the  custody  of  the  sheriffs  of  the  city  of  Dyblin^  ed  to  attend 

the  Preroga- 

onder  execution  at  the  plaintiff's  suit,  and  any  subsequent  tiye  Court, 
detainers.     The  defendant  stated  in  his  aflBdavit  that  on  £„  chief,  and 
the  20th  of  April  last,  he  had  left  his  residence  in  the  J^^Jagainfor 
County  of  MeaUij  for  the  purpose  of  attending,  and  being  ^J^^""^ 
examined  as  a  witness  in  a  certain  cause  of  Bradford  v.  examine^  is 

•^  privileged 

Stewart,  pendine:  in  the  preroirative  court.     That  on  the  ^o™  arrest 
'   *^  ^      ^  re  ^j^j^  attend- 

30th  of  April,  he  attended  at  the  Prerogative  Court,  and  ing  in  town 

for  the  pur- 
was  there  examined  as  a  witness  ;  and  on  the  1st  and  3rd  pose  of  giving 

of  May  he  was  also  further  examined  as  a  witness  in  the 
same  cause,  and  was  sworn  to  attend  to  answer  any  cross 
ioterrogatories   that  might   be   submitted   to   him.     The 
(lefendant  attended   the   court  on  the   4th   of  May,   and 
acknowledged  his  name  and  signature  to  the  depositions 
given  by  him  on  the  previous  days;    and   the   affidavit 
Airther  stated,  that  on  the  5th  May,  the  defendant  was 
proceeding   as  such    witness   to    his   proctor's    residence, 
situated  in  Henrietta-Street^  for  the  purpose  of  receiving 
from  them  further  instructions,  and  to  ascertain  on  what 
<lay  he  should  again  attend  for  the  purpose  of  being  cross- 
examined,  when,  on  his  direct  way  to  the  residence  of  the 
proctor,    he    was  arrested  by  the  sheriffs  of  the  City  of 
-^^liuj   under   a  capias  ad  respondendum^  which   issued 
^^ith  of  this  Court  at  the  plaintiff's  suit,  marked  for  £32 
^'-    7irf. 

4rmstrong^  contra* — The  defendant  does  not  state  where 
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1841.       his  residence  was.     His  direct  examination  was  condnded. 


M*DoNNELL  and  he  does  not  say  that  any  cross-interrogatories  were 
Gray.  lodged.  He  must  show  that  he  was  privileged  to  stay 
in  town.  [Richards,  B. — It  used  to  be  the  rule  ii^ 
Chancery,  that  a  witness  who  had  been  examined  wa^ 
not  considered  to  be  discharged  until  four  days  after.  H^ 
ought  to  be  bound,  at  all  events,  to  attend  during  wha% 
ever  period  the  Prerogative  Court  allows  for  cross-inte^ 
rogatories.] 

Napier, — In  Selby  v.  HilU{(i)^  C.  J.  Tindal  says,  that  it 
lies  upon  the  plaintiff  to  show  that  the  defendant  was  unduly 
availing  himself  of  his  privilege,  and  was  out  of  his  proper 
course,  which  it  is  here  sworn  was  not  the  case.     Even 
if  this  person  had  attended  voluntarily  as  a  witness  he  was 
protected,  and  might  go  where  he  liked,   Burke  v.  flij^ 
gins{h\    Childerston  v.  Barrett{c)^    Arding   v.   Flower[S)* 
The  same  rules  holds  in  the  case  of  a  witness  attendiog 
before  an  arbitrator,  Rishton  v.  Nisbett{e)y  Ex  parte  TiM- 
son{f).     The  cases  have  all  been  reviewed  in  Babinfftcny' 
Mahony{g)^  in  this  Court.     Kelly  v.  BamewaUQi). 

Brady,  C.  B — In  Gihhs  v.  Phillipson{t)y  Lord  lA/nd- 
hurst  lays  it  down,  that  if  a  witness  had  come  from  the 
country,  for  the  purpose  of  being  examined,  he  would  1)« 
protected  during  the  whole  time  of  his  remaining  here,  for 
the  purpose  of  giving  his  testimony.  We  think  this  defen- 
dant must  be  discharged. 


(a)  1  Moo.  &  Sc.  253.  (6)  2  Hog.  110. 

(c)  II  East.  439.  (</)  8  T.  R.  534. 

(e)  1  Moo.  &  Rob.  347.  (/)  1  Star.  Rep.  470. 

Cg)  5  L.  R.  N.  S.  232.  (A)  Cooke  &  AI  94. 
(0  1  Russ.  &  Myl.  21. 
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MULEY  and  Others,  Petitioners,  1841.     ^ 

SMITH   and    Others,    Respondent.  ^  Equity 

'  ^  Exchequer. 

Mon,  May  10. 

ras  a  petition  under  the  1  Will.  IV.  c.  60.     The  S.  being  a 

trustee  of 

Stated  that,  by  a  certain  lease  dated  the  20th  of  leasehold  and 
•,  1817,  one  Henry  Manning  demised  to  one  Patrick  "^^^  v^^m 
2  certain  pieces  of  ground,  in  and  adjoining  to  exe^toV8."Ld 
bme  Street,  in  the  County  of  Dublin,  for  a  term  of  ^{f^^^^^p^^- 
re,  at  the  yearly  rent  of  £15  sterling,  payable  half  ^**®  ^^^'1a^^ 
and  that  the  interest  of  Patrick  Campbell  in  the  i°  relation  to 

the  trusts.   On 

},  which  then  produced  a  profit  rent  of  £105  a  their  refusal 

to  do  so,  the 

eul  become  vested  in  Isaac  Bomford*     That  Isaac  Court  appoint- 
i  had,   by  his  bond,  bearing  date  the   said   10th  tees  under 

1  Will.  IV. 

J20,  with  warrant  of  attorney  for  confessing  judg-  ^^  go,  s.  22. 
ereon,  secured  to  Philip  Smith,  the  principal  sum  ^f  g.^u^der-'* 
)  Irish,  with  interest  at  £5  per  cent.     That  by  ^^j|^S^^^ '^ 
re,  dated   10th  June,  1820,  reciting  as  aforesaid,  »™<>'^^  ^^ » 

'  .  breach  of  trust 

1  Isaac  Bomford,  for  the  purpose  of  making  a  pro-  committed  by 
for   the  children   of  Sophia   Murphy,  one   of  the  trust  fund, 
ere,  and  for  the  other  considerations  therein  men- 
assigpied  the  said  premises  to  the  said  Philip  Smith, 
residue  of  the  said  term,  granted  by  the  said  lease, 
bject  to  the  rents  and  covenants  therein  reserved 
ntained.     And  that   it   was  thereby  declared   that 
d  Philip  Smith  should  (after  payment  of  the  head 
md  other  outgoings  payable  out  of  the  said  pre- 
pay the  yearly  profit  rent  arising  out  of  the  same, 
I  interest,  dividends,  and  annual  produce  of  the  said 
\o  the  petitionere,  Hasina  Muley  and  Sophia  Murphy, 
al  shares   during  their  joint  lives ;   and   after   the 
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death  of  the  said  Rosina^  in  the  lifetime  of  the  said  Saphu 
should  then  pay  the  entire  of  the  head  rents  and  profit 
interest  and  dividends  to  Sophia^  during  her  life ;  and,  aftU 
her  decease,  then  (subject  to  the  life  interest  of  Rosina,  i 
the  one  moiety  of  the  said  rents,  profits,  and  dividends] 
that  the  said  Philip  Smith  should  stand  possessed  of  tb( 
said  trust  premises,  for  the  benefit  of  the  children  of  Sophioj 
as  therein  mentioned. 

The  petition  further  stated,  that  by  a  certain  settlement, 
dated  the  18th  June,  1828,  and  executed  upon  the  ma^ 
riage  of  the  petitioner,  Sophia,  with  Arthur  Murphy, 
since  deceased ;  Isaac  Bomford,  and  the  petitioner,  Sophiih 
according  to  their  estates  and  interests  therein,  assigned  to 
the  said  Philip  Smith,  one  undivided  moiety  of  the  said 
premises,  subject  to  head  rents  and  covenants  as  aforesaid; 
and  that  it  was  thereby  declared  that  the  said  Philip  SvM 
should,  during  the  joint  lives  of  the  petitioners,  SopUa 
and  Rosina,  pay  one  moiety  of  the  clear  yearly  profit 
rents,  and  of  the  interest  and  dividends,  on  the  said  bond; 
and,  after  the  death  of  Rosina,  should  pay  the  entire  of  th( 
said  profit  rents,  interest,  and  dividends,  to  the  said  Sophin 
Murphy  to  her  separate  use;  and  upon  the  death  o 
Sophia  and  Arthur  Murphy,  then,  that  the  said  PhUi 
Smith  should  stand  possessed  of  the  said  trust  funds  an 
premises,  for  the  benefit  of  the  children  of  the  said  intendc 
marriage,  in  manner  therein  particularly  mentioned. 

And  that  by  a  certain  indenture  of  mortgage,  mac 
the  23rd  January,  1830,  between  the  said  Arthur  Mu, 
phy  of  the  one  part,  and  the  said  Isaac  Bomford  < 
the  other  part,  reciting  a  certain  indenture  of  the  22i 
January,    1830,    whereby   Thomas  Muley,    and  the   pet 
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tioner  Basina,  then  his  wife,  assigned  to  the  said  Arthur  Mulet 
Mwtfhy^  his  executors,  administrators,  and  assigpis,  certain  smith. 
messuages,  lands,  tenements,  and  premises  at  Kingatoumy 
b  the  County  of  Dtiblin^  for  the  residue  of  the  several 
terms  of  years  for  which  the  said  premises  were  respect- 
irely  held,  (subject  as  therein  mentioned,)  it  was  wit- 
nessed that  in  consideration  of  £500,  the  said  Arthur 
Uwrphy  assigned  to  the  said  Isaac  Bomford^  the  said 
laessuages,  lands,  tenements,  and  hereditaments,  for  the 
residue  of  the  several  terms  for  years,  for  which  the  said 
aereral  premises  were  respectively  held ;  except  the  last 
lalf  year  of  the  said  several  and  respective  terms,  dis- 
diarged  from  or  indemnified  against  the  rents  and  cove- 
nant reserved  and  contained  in  the  said  indentures  of  lease, 
imder  which  the  same  were  respectively  held ;  subject  to  a 
proviso  for  redemption  on  payment  of  £500  and  interest. 
And  that  by  indenture,  dated  the  16th  March,  1830,  Isaac 
Bomfard  assigned  over  to  the  said  Philip  Smithy  his 
executors,  administrators,  and  assigpis,  the  said  messuages, 
lands,  and  premises  at  Kingstown^  for  all  the  estate  and 
interest  therein  then  vested  in  Isaac  Bomfordy  subject 
nevertheless  to  redemption ;  and  also  the  said  principal 
sum  of  £500,  secured  by  the  said  mortgage  and  bond 
collateral  therewith,  in  trust,  to  pay  the  yearly  interest  to 
accrue  upon  the  said  sum  of  £500,  to  Sophia  Murphy^ 
during  her  life,  for  her  separate  use ;  and  after  her  decease, 

• 

^  trust,  for  her  children,  by  the  said  Arthur  Murphy^  or 
^y  after-taken  husband,  at  the  times  and  in  the  manner 
^^tm  contained. 

The  Petition  further  stated,  that  Isaac  Bomford  died 
*^ut  the  19th  July,  1837,  and  that  his  executors,  on  the 
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13th  August,  1837,  paid  off  to  the  said  Philip  Smith,  tl 
said  sum  of  £500,  late  currency;  and  that  the > said  su: 
was  invested  in  the  purchase  of  £459  2s.  2(Ly  3  per  cen 
consols;  and  that  Arthur  Murphy  since  died,  leavin 
Sophia,  his  widow  and  three  children,  (also  petitioners  i 
this  matter,)  him  surviving.  That  Sophia  Murphy  bayinj 
occasion  for  a  sum  of  £100,  applied  to  the  said  PhU^ 
Smith,  to  lend  her  the  same  sum,  out  of  the  said  tnul 
funds,  which  he  did,  on  having  the  repayment  secured  by 
the  bond  of  the  said  Sophia  Murphy,  and  by  an  insurance 
on  her  life ;  thereby  leaving  £348  I6s.  4c/.,  stock,  remain- 
ing in  his  name.  Philip  Smith  died  in  November  last, 
and  by  his  will  appointed  his  wife,  his  two  sons,  (the 
respondents  in  this  matter,)  his  executors  and  executrix; 
the  sons  alone  proved  the  will.  The  petition  alleged  that 
the  respondents  never  acted,  and  now  refused  and  declined 
to  act  in  the  execution  of  the  aforesaid  trusts,  created  by 
the  said  several  deeds;  and  in  particular  that  the  peti- 
tioner, Sophia  Murphy,  had,  on  the  9th  January  bust, 
applied  to  them  to  receive  the  dividends  then  due,  upon  tb 
said  sum  of  £348  16s.  4d.,  standing  in  the  name  of  the«d< 
Philip  Smith,  and  to  pay  the  same  to  the  petitioner ;  wit! 
which  request  the  respondents  refused  to  comply.  1 
further  stated  that  it  was  necessary  for  the  protection  an 
preservation  of  the  interest  in  the  premises  in  North  Jm 
Street,  and  in  Kingstown  aforesaid,  and  to  enable  the  pet 
tioners  to  receive  the  rents  of  the  said  premises,  and  tl 
interest  on  the  said  mortgage  debt,  as  well  as  the  div 
dends  on  the  said  stock  that  a  new  trustee  should  I 
appointed.  And  that  the  respondents  were  willing  \ 
assigpi  their  interest  in  the  trust  premises  under  the  dire* 
tion  of  the  Court,  to  any  person  who  shall  be  appoint! 
such  new  trustee,  and  were  willing,  if  directed  by  tl 


FOURTH  VICTORIA.  246 


Court,  to  replace  or  reinvest  the  said  sum  of  £110  5s.  lOef.        1B4L 

of  stock.  .  MUUST 

V. 


The  petition  prayed  that  it  might  be  referred  to  the  chief 
or  second  remembrancer,  to  inquire  and  report  whether  the 
laid  Anne  Smithy  Samuel  Smithy  and  Edward  John  Smithy 
or  any  or  either  of  them,  are,  or  is  possessed  or  entitled  to 
die  several  trust  funds,  and  premises,  herein-before  particu- 
larly mentioned,  as  a  trustee  or  trustees  within  the  intent 
and  meaning  of  the  Act,  1  Will.  IV.  c.  60,  and  if  so,  that 
the  said  chief  or  second  remembrancer  might  approve  of  a 
fit  and  proper  person,  or  fit  and  proper  persons  to  be  ap- 
pomted  a  trustee  or  trustees   in   the  place  of  the  sdd 
respondents,   to  act  in   relation    to  the  trusts   contained 
in  tbe  said  several  herein-before   in   part    recited  inden- 
tures, or  such   of  them,   as  were  subsisting  and  capable 
of  taking    effect,    and    that    the    respondents,   or  such 
of  them,  as  should  be  reported  to  be  such  trustees  as  afore- 
said, should  be  directed  to  assign  and  transfer  the  said 
several  trust  premises,  according  to  the  different  natures 
and  qualities  thereof  respectively,  to  the  person  or  persons 
that  should  be  approved  of,  as  a  new  trustee  or  trustees 
aa  aforesaid,   and  that  the  said  chief  or  second  remem- 
brancer might   approve   of    a   fit    and    proper    deed   or 
deeds  of  assignment  and  transfer  to  be  executed  by  the 
'^pondents,  or  such  of  them,  as  should  be  so  reported 
^tees  as  aforesaid. 

Mr.  J.  H.  Orpen  moved  according  to  the  prayer  of  the 
P^Ution.  If  there  was  a  power  of  appointing  new  trustees 
^  this  settlement,  Mrs.  Murphy  might  have  petitioned  the 
^urt ;  there  is  no  such  power  in  the  settlement ;  but  the 
^^d    section    of    1  Will.   IV.  c.  60,  provides    for    the 


Smith. 
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JQ^^«  appointment  of  such  trustees.  [Richards,  B. — This  case- 
MuLBT  jg  jjQi;  witliin  the  act ;  you  have  not  made  a  written  request 
Smith.  of  the  executors  to  act,  or  tendered  a  deed  to  them.^ 
That  is  not  necessary  to  bring  within  the  statute  in  sucfe 
cases  as  are  contemplated  by  the  previous  sections.  TL^ 
9th  and  10th  sections  are  applicable  here.  Johnson  ^ 
Anketle(a)^  is  a  very  similar  case  to  this. — CfKeeft  "^ 
Thompsonib), 

Pennefather,  B. — The  case  of  (fKeeffe  v.  Thomp^^i 
was  very  well  considered  by  the  Court,  and  came  before 
us  several  times.     The  Court  thought  that  there  were  some 
grounds  for  fearing  that  the  funds  might  be  misappUed; 
that  will  account  for   the  peculiar  words   of  the  order. 
However,  after  some  time  we  were  satisfied  that  the  par- 
ties meant  fairly.      I  am   persuaded   that   the  legislature 
intended  this  act  to  have  as  extensive  an  application  as 
possible.     But,  certainly,  if  we  were  disposed  to  be  hyper- 
critical, we  cannot  conceal  that  we  might  prevent  the  act 
from  having  almost  any  operation  at  all.     We  would  not, 
however,  be  exercising  our  discretion  wisely  in  restraining 
the  operation  of  the  statute,  and  we  must  give  it  as  useful 
a  construction  as  possible,  and  that  this  is  a  case  witbin  its 
operation. 

Barons  Foster  and  Richards  concurrred. 

Reference  made  as  prayed;  the  respondents 
undertaking  to  replace  the  £100  lent  to 
Mrs.  Murphy. 

(a)  5  L.  R.  N  S.  201.  (6)  6  L.  R.  N.  S.  253. 
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T 

Exchequer 
OF  Pleas. 


1  HIS  was  an  action  of  trespass,  brought  by  one  of  the  Mon,  May  24. 
tenants  of  Lord  Clanricharde^  for  the  purpose  of  trying  a  pass^'was^*' 
'ight  of  way.     Before  the  commencement  of  the  action,  ^en^iJ^of^A* 
I-«ri  Clanrickarde  had  written  a  letter  to  the  defendant's  *«  try  a  right 

of  way  over 

^gttit,  in  which,  though  he  strongly  disavowed  his  own  A.'s  property, 
•  and  A.  had 

^^rest  in  the  suit,  he  admitted  that  he  would  pay  the  written  a  letter 

^  ,  ^    to  the  defen- 

^^penses  of  the  plamtifi   to   enable   him   to  contest  the  dant's  attor- 

pOujt  ney,  disclaim- 

^   **'i»  ing  his  own  in- 

terest in  the 
,      suit,  but  ad- 

fCeatinge^  Q.  C,  now  moved  that  the  proceedings  in  this  "e^^^ould'pay 
^t  should  be  stayed,  until  Lord  Clanrickarde  should  give  J^e  pSff!""^ 

(who  was  a 
pauper,)  in 

^^  to  enable  him  to  contest  the  point :  The  Court  stayed  the  proceedings  until  A. 

^^^d  giro  security  for  costs. 

s 
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1841.  security  for  costs.  The  action  has  been  brought  at  the  sag- 
^"io^^  gestion  of  Lord  Clanrickarde,  and  the  plaintiflF  has  beea 
KiRKAijo  7.  selected  because  he  is  a  pauper.  Lord  Clanrickarde,  bemg  the 
owner  in  the  fee  of  the  estate,  would  be  most  benefitted 
by  the  result  of  the  action  if  the  plaintiff  were  to  succeed; 
it  is,  therefore,  proper  that  he  should  be  made  liable  to 
the  costs  of  it.  He  cited  Ball  v.  Ro8s(a),  Tenant  ?. 
Brown{b)y  Hearsay  v.  Be3uchamp{c). 

J.  H,  Blake,  Q.  C.  Fitzgihbon,  and  C  Burhe,  contra. 
— The  Court  has  not  any  jurisdiction  to  make  Lord 
Clanrickarde  liable  to  the  costs  ;  his  lordship's  letter  is 
a  disavowal  of  any  personal  interest,  and  only  promiseB  to 
pay  the  expenses  of  one  side;  Haywardv.  Giffard(i)* 
If  the  plaintiff  had  a  right,  such  as  is  claimed  in  this  suit,  he 
surely  was  entitled  to  come  here  to  establish  it ;  and  Lord 
Clanrickarde^  if  his  conduct  has  been  wrong  in  supporting 
his  tenant,  may  be  proceeded  against  for  maintenance. 
[Foster,  B. — The  question  seems  to  me  to  be,  whether 
Lord  Clanrickarde  has,  by  his  letter,  made  this  action  his 
own,  and  made  himself  responsible  by  it.  If  he  had 
not  interfered  the  action  certainly  would  not  have  fffBt 
on.] 

Monahan,    Q.    C,    in    reply. — Ball   v.   Ross   was    ^ 
stronger  case  than   this.      In  Hayward  v.   Giffardy  tb-^ 
parties  had  gone  to  trial,  and  there  had  been  a  verdict  ft>^ 
the  defendant :    Lord  Abinger,  indeed,  said  that  the  Cou:^ 
had  no  authority  to  make  an  order  for  payment  of  co*'^^ 
against  a  person  who  was  not  a  party  to  the  record ;  y^* 


(a)  1  Scott,  N.  R.  217.  (6)  5  B,  &  C.  208. 

(c)  7  Scott,  477.  (rf)  4  M.  &  W.  1»4. 
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the  Court  would  have  made  the  order  for  staying  pro- 

eeedings,  had  the  application  been  made  in  the  way  in    kirkaldt 

which  we  now  make  it     Our  motion  does  not  require  the 

Court  to  assume  a  jurisdiction  after  verdict,  but  only  that 

the  proceedings  may  be   stayed  until    security   is   given 

for  costs. 

Brady,  C.  B. — The  Court,  though  unwilling  to  place 
any  impediment  in  the  way  of  a  party  who  has  any  right 
to  assert,  nevertheless  considering  the  letter  of  Lord  Clan- 
nckarde^  is  of  opinion  that  this  is  an  action  which,  if  not 
hrooght  by  Lord  Clanrickarde  himself,  is  at  least  insti- 
gated and  countenanced  by  him.  That  being  the  case, 
I  think  we  must  exercise,  as  we  often  do,  the  jurisdic- 
tion we  possess,  and  order  these  proceedings  to  be  stayed 
until  Lord  Clanrickarde  gives  security  for  costs. 

Foster,  B. — Coincided  in  opinion  with  the  Lord 
Chief  Baron. 

Richards,  B. — Though  not  willing  to  dissent  from 
the  opinion  of  the  rest  of  the  Court,  I  still  entertain  some 
doubts  as  to  this  case.  There  is  a  case  not  cited  in 
*^guinent,  Morgan  v.  Evans{a)y  which  is  rather  a  strong 
one  against  this  motion ;  however,  I  am  unwilling  to 
^w  from  the  rest  of  the  Court ;  and,  upon  the  whole, 
pfcfer  coinciding  in  its  judgment. 

Motion  granted(6). 

(0)7  Moo.  344.  (6)  See  Sheehy  v.  Dorman,  2  F.  &  S.  238. 
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1841. 


EXCHBQUEB 

OF  Pleas. 
Mon,May2i. 

Where  B. 
eyicted  M.  by 
title  para- 
mount, and  an 
award  was 
made  on  a  sub- 
mission to  ar- 
bitration, "to 
declare  what 
amount  may 
be  the  profits 
to  be  derived 
by  B.  from  the 
expenditure  of 
M.,  with  allow- 
ance for  ditch- 
ing and  drain- 
ing, as  well  as 
building  and 
manure,  so  as 
to  extend  its 
benefits  to  any 
future  crop ;" 
and  it  was 
awarded  that 
B.  should  give 
M.  £107  for 
profit,  calcu- 
lated to  accrue 
toB.  fromM.*8 
improvements, 
and  that  B. 
should  give  M. 
the  use  of  the 
house  he  occu- 
pied to  a  cer- 
tain day,  on 
which  Af. 
should  give  to 
S.  possession 
of  the  premises. 
Held,  that  this 
award  was  not 
invalid,  though 
relating  to  an 
interest  in 
land,  but  was 
sufficiently 
supported  by 
the  submission. 


MURPHY  t;.  BELLEW. 

A.SSUMPSIT  on  an  award  :  Plea,  non  assumpsit.  . 
trial  of  this  case,  before  Mr.  Justice  Burtorij  at  the  s 
assizes  for  the  county  of  Louth^  in  1840,  it  appearc 
a  person  named  Curran^  held  about  eighty  acres  of  j 
on  Lord  Ferrard*8  estate,  under  the  defendant,  who 
lease  of  them  for  one  life ;  and  that  the  plaintiff  ^ 
under-tenant  to  Curran^  and  had  laid  out  a  consi( 
sum  on  the  lands,  under  a  misapprehension  of  C 
title.  Currants  interest  expired  during  the  summer  oj 
and  he  was  ejected  by  the  defendant.  An  arbi 
having  been  agreed  upon  between  the  parties  to  thi 
in  order  to  ascertain  the  amount  of  compensation 
made  to  the  plaintiff  in  respect  of  his  expenditure, 
mission  was  drawn  up  and  executed  by  the  parties, 
was  in  these  terms  : — "  The  award  to  be  made,  b 
'^  James  BeOew  and  Nicholas  Murphy ^  is  to  declari 
"  amount  may  be  the  profits  to  be  derived  by  Belle\ 
"  the  expenditure  of  Murphy ^  with  allowance  for  d 
^^  and  draining,  as  well  as  all  building  and  manun 
"  to  extend  its  benefits  to  any  future  crop ;  James 
"  named  C  Carolan^  and  Nicholas  Murphy  named  ' 
"  Boylan^  and  should  they  not  agree  in  their  award,  tl 
"  to  call  in  a  third  person  to  decide. — Signed  J. 
"  Nicholas  Murphy. ^^  The  arbitrators  met  and  viev 
land ;  but  having  disagreed,  an  lunpire  was  chosen, 
Milling^  who  also  viewed  the  land ;  and  shortly  aftc 
the  following  award  was  made  : 
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"  The  award  come  to  by  the  arbitrators  between  Bellew  1B41. 
"  and  Murphy  is,  that  BeUew  should  give  Murphy  £107  7s,, 
"  on  account  of  profit  calculated  to  accrue  to  Bellew  from 
"  the  extent  of  Mwrphy^s  improvements :  That  Bellew  give 
^^VLurphy  the  use  of  the  dwelling-house  and  oflSces  he 
"  occupies  to  the  Ist  of  May  next.  That,  on  that  day, 
**  Murphy  give  up  to  Bellew  the  possession  of  said  premises, 
^^  leaving  them  in  the  same  repair  as  at  present." 

The  defendant  having  refused  to  comply  with  this 
award,  the  present  action  was  brought  and  the  issue  tried. 
The  learned  judge  refused  to  nonsuit  the  plaintiff,  but  re- 
served liberty  to  the  defendant  to  move  to  enter  a  nonsuit,  if 
Ae  Court  should  be  of  opinion  that  there  should  be  a  nonsuit 
entered  on  the  following  objections: — 1st,  That  inasmuch 
K  the  matters  in  dispute,  referred  to  the  arbitrators  and  um- 
pire, related  to  an  interest  in  land,  and  that  there  was  no 
toffident  agreement  in  writing  given  in  evidence  by  the 
]^tiff,  the  plaintiff  should  be  nonsuited  (a).  2nd,  That 
the  award  extended  to  matters  not  within  the  terms  of  the 
sobmission,  and,  therefore,  was  invalid.  The  jury  found  a 
▼erdict  for  the  plaintiff.  A  conditional  order  having  been 
obtabed,  on  a  former  day,  that  the  verdict  had  for  the 
plamtiff  should  be  set  aside,  and  a  nonsuit  entered, 

OUmorey  Q.  C,  with  whom  were  Whiteside  and  Napier, 
Dow  moved  to  make  that  conditional  order  absolute.  An 
^ward  may,  in  some  cases,  be  good  in  part  and  bad  in  part ; 
'^tttinthis  case  the  parts  of  the  award  are  inseparable,  and 
^  the  arbitrators  had  no  power  to  award  the  giving  up  pos- 
•^on  of  the  lands  on  the  1st  May,  the  award  must  be  bad 

(a)  See  7  Wm.  III.  c.  12.  sect.  2.  Irish, 
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J841.  altogether.  The  parts  of  the  award  are  inseparable ;  for  the 
MuRPHT  arbitrators  would  not  have  awarded  £107  to  the  plain tifl^  i 
Bellew.  they  had  not  imagined  that  they  had  also  power  to  awan 
that  the  plaintiff  should,  on  his  part,  deliver  up  possesooi 
of  the  lands.  The  delivery  of  possession  of  the  land  vm 
the  consideration  for  the  payment  of  the  sum  awarded.  Thii 
is  a  contract  concerning  an  interest  in  lands  which  is  void, 
as  there  is  no  submission  in  writing  as  to  arbitration  to  tfaic 
point.  If  the  defendant  had  paid  the  £107,  and  the  plain- 
tiff had  refused  to  deliver  up  the  possession,  what  remedy 
could  the  defendant  have  had  upon  the  submission  and 
award,  since  there  should  have  been  a  written  submission  to 
satisfy  the  statute  of  frauds?  If  then  the  provision  of  the 
award  for  giving  the  use  of  the  dwelling-house,  and  the  de- 
livery of  possession  of  it  on  the  1st  of  May,  were  invalid  for 
want  of  a  written  submission,  the  defendant  had  no  coa* 
sideration  for  the  payment  of  the  £107,  and,  therefore,  tb< 
two  branches  of  the  award  must  be  inseparably  connected 
The  giving  up  the  possession  must  then  have  been  part  o 
the  consideration  for  the  award ;  and  even  if  it  miffht  hav 
formed  part  of  the  consideration,  that  is  sufficient  to  rende 
the  award  invalid,  Seccombe  v.  Babb{a),  An  award  canaoi 
if  bad  altogether,  become  valid  by  matter  ex  post  fadi 
Jackson  V.  Clarke(b).  The  party  is  bound  by  his  contract 
only  if  there  be  a  consideration  for  it ;  the  doctrine  of  pai 
performance  cannot  be  admitted  in  a  Court  of  law,  Ett 
Falmouth  v.  Thomas(c). 

Holmes  and  Tomby  contra. — The  declaration  seeks  onl 
the  amount  given  by  the  umpire  on  a  view  of  the  improv- 
ments,  without  considering  more ;  it  does  not  appear,  fro 

(«)  6  M.  «c  W.  129.  (6)  M*C1.  &  V.  200.         (c)  1  Cr.  k  Mce.  89 
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the  award,  that  the  arbitrator  considered  the  question  of 
de&reiiiig  up  possession  in  awarding  that  sum. 

Bradt,  C.  B. — Here  was  a  submission,  signed  by  the 
parties,  to  arbitration,  as  to  the  value  of  certain  improve- 
ments, made  by  the  plaintiff,  on  lands  to  which  the  de« 
fendant  was  entitled.  The  arbitrators  state  in  their  award, 
that  the  amount  of  £107,  awarded  by  them,  is  given  for 
the  value  of  the  improvements ;  and  though  they  certainly 
go  on  to  award  another  thing  which  they  had  no  power  to 
do,  yet  it  appears  to  me  that  the  award  is  good  upon  the 
whole. 

Rule  discharged. 


1841. 


MUBPHT 

0. 
BSLLEW. 


1841. 

DURANT  t7.  POTTER.  :;; . ^ 

Exchequer 
OF  Pleas. 
^  Mon.  May  24. 

y^ASE  for  maliciously  overmarking  a  writ  of  execution. —  Where,  in  an 

p.  °         ^  action  brought 

"*^  not  guilty.     The  defendant  in  this  case  had  been  the  in  1839, 

,.  1   ,  against  the 

Public  oflBcer  of  the  Limerick  National  Bank  of  Ireland;  a  public  officer 
^i^king  company  registered  eo  nomine  in  the  stamp  office,  company,  f^ 
PUj^uant  to  the  6  Geo.  IV.  c.  42.  The  cause  of  action  accrued  wrirof  ex!^  * 
'^  November,  1838,  and  the  action  was  brought  in  Trinity  f^^^^^^' 
-^enn,  1839,  against  the  defendant,  as  the  public  officer  of  P^^^^^^* 

der  the  6  Geo. 

IV.  c  42,  of  a 
^^^  return,  sworn 

'^^th  March,  1838,  to  prove  that  the  defendant  was  the  public  officer  of  the  company, 
^^  it  appeared  that  no  registry,  as  required  by  the  act,  had  been  made  of  the  officers  of 
^e  oompanj  after  1838.  Held,  that  this,  coupled  with  the  certificate,  was  evidence  to 
^0  to  the  jury,  of  the  defendant  being  such  public  officer  when  the  action  was  brought. 
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1841. 


DCBANT 

r. 
POTTEB. 


that  bank,  pursuant  to  the  10th  section  of  that  act  On 
the  trial  of  this  case  before  Mr.  Justice  Crampton^  the 
pimntiff  produced  in  evidence  a  certificate  obtained  from 
the  stamp  office  in  Dublin,  (pursuant  to  the  7th  section,) 
and  dated  16th  July,  1840,  but  sworn  2dth  March,  1838, 
pursuant  to  that  act(a),  as  proof  that  the  defendant  was 

(a)  The  6th  section  enacts,  "  that  between  the  25th  day  of  March  in 
any  year,  and  the  25th  day  of  March  following,  an  account  or  reton 
shall  be  made  out  by  the  secretary,  or  some  other  officer  of  eTerymch 
society  or  co-partnership,  and  shall  be  signed  by  snch  secretary,  or 
other  officer,  and  shall  be  Terified  by  the  oath  of  such  officer,  taken  before 
any  justice  of  the  peace,  (and  which  oath  any  justice  of  the  pesoe  u 
hereby  authorised  and  empowered  to  administer  according  to  the  fom 
contained  in  the  schedule  No.  1 ,  to  this  act  annexed ;  and  in  every  loeh 
account  or  return  there  shall  be  set  forth  the  style,  name,  or  firm  of  loeh 
society  or  co-partnership  ;  and  also  the  names  and  places  of  abode  of  lU 
the  partners  concerned  or  engaged  in  such  society  or  co-partnership  is 
the  same  respectively  appear  on  the  books  of  such  society  or  co-ptrtner- 
ship,  and  the  firm  and  name  of  all  and  every  bank  or  banks  established, 
or  to  be  established,  by  such  society  or  co-partnership ;  and  also  the 
names  of  two  or  more  individuals  of  such  society  or  partnership,  whoshiU 
be  resident  in  Ireland,  each,  and  every  of  whom   shall  respectively  be 
considered  as  a  public  officer  of  such  society  or  co-partnership ;  and  the 
title  of  office  or  other  description  of  every  such  individual  respectirdy  in 
the  name  of  any  one  of  whom  such  society  shall  sue  and  be  sued  as  here- 
in-afler  provided ;  and  also  the  name  of  every  town  and  place  where  ul5 
such  bills  or  notes  shall  be  issued  by  any  such  society  or  oo-partnershipf 
or  by  any  agent  or  agents  of  any  such  society  or  co-partnership;  an^ 
every  such  account  or  return  shall  be  produced  at  the  stamp  office  i 
Dublin,  and  an  entry  and  registry  thereof  shall  be  made  in  a  book  oi 
books  to  be  kept  for  that  purpose,  at  the   said  stamp  office,  by 
person  or  persons  to  be  appointed  for  that  purpose,  by  the  commissioner^ 
of  stamp  duties ;  and  if,  after  the  passing  of  this  act,  any  such  society 
or  co-partnership  shall  omit  or  neglect  to  deliver,  at  the  stamp  office,  ii^ 
Dublin,  such  account  and  return  as  is  by  this   act  required,  such  society' 
or  co-partnership   shall,   for  each  and  every  week  they  shall  so  neglects 
to  make  such  account  and  return,  forfeit  the  sum  of  £500.** 

Sect.  7*  "  And  be  it  further  enacted,  that  whenever  any  entry  and^ 
registry  of  the  firm  and  name  of  any  such  society  or  co-partnership,  shalD 
be  made  at  the  stamp  office  in  manner  aforesaid,  at  any  time  between! 
the  25th  day  of  March  in  any  year,  and  the  25th  day  of  March  following^ 
a  certificate  of  such  entry  or  registry  shall  be  granted  by  the  said  cooi- 
missioners  of  stamps,  or  by  some  person  deputed  and  authorized  by  tlifl 
said  commissioners  for  that  purpose,  to  the  society  or  co-partnership,  bj 
or  on  whose  behalf  such  entry  or  registry  shall  be  made,  and  such  oerti-' 
ficate  shall  be  written  on  vellum,  parchment,  or  paper,  duly  stamped 
with  the  stamp  required  by  law  for  certificates  to  be  taken  out  yearly  b^ 
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er  of  the  banking  company.  It  appeared  also  that 
erick  National  Bank  of  Ireland  ceased  to  carry  on 
in  1838,  and  that  after  that  year  no  registry  of 
3rs,  &C.9  such  as  is  required  by  the  6  Geo.  IV. 
^as  ever  made  in  the  stamp  office.  A  witness 
Reynolds  swore  that  Potter  had  ceased  to  be  the 
f  the  bank  in  the  end  of  1838,  and  that  another 
had  been  appointed.  .The  counsel  for  the  defen- 
jected  that  this  certificate  of  the  defendant  being  a 
officer  of  the  bank,  was  for  the  year  previous  to  that 
h  the  action  was  brought,  and,  therefore,  was  not 
e  to  show  that  the  defendant  was  the  public  officer 
bank  as  stated  in  the  declaration*  The  learned 
as  of  that  opinion,  and  nonsuited  the  plaintiff.  A 
>nal  rule  to  set  aside  this  nonsuit  had  been 
1,  against  which  M.  Baker  now  showed  cause. 

r. — The  defendant  should  have  pleaded  specially 
;    was    not    properly   sued   in    his   representative 

er  or  bankers  in  Ireland,  and  a  separate  and  distinct  certificate, 
rate  piece  of  vellum,  parchment,  or  paper,  with  a  separate  and 
tamp,  shall  be  granted  for,  and  in  respect  of,  every  town  and 
ire  any  such  bill  or  note  shall  be  issued  by  any  such  society 
Inershlp,  or  by  any  agent  or  agents  for,  or  on  account  of, 
)ty  or  co-partnership ;  and  every  such  certificate  shall  specify 
r  firm,  style,  title,  or  name  of  such  society  or  co-partnership, 
lich  such  notes  are  to  be  issued ;  and  also  the  name  of 
I  or  place,  or  the  several  towns  or  places  where  such 
»  to  be  issued ;  and  the  christian  and  surname,  and  place 
,  and  title  of  office,  or  other  description  of  the  several 
U  named  respectively  as  the  public  officers  of  such  society  or 
rship,  in  the  name  of  any  one  of  whom  such  society  or  co-part- 
liall  sue  and  be  sued ;  and  every  certificate  shall  bo  dated  on 
n  which  the  same  shall  be  granted  ;  and  shall  have  effect,  and 
in  force  from  the  day  of  the  date  thereof,  until  the  25th  of 
Uowing,  both  inclusive,  and  no  longer,  and  shall  be  sufficient 
of  the  appointment  and  authority  of  such  public  officers 
ely.**  Sec.  10,-  declares  that  all  actions  to  be  instituted  against 
ety,  &c.,  shall  be  commenced  **  against  any  one  of  the  public  offi- 
inated  as  aforesaid,  for  the  time  being,  of  such  society  or  co- 
lipy**  as  the  nominal  defendant  on  behalf  of  such  society. 


1841. 
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18^>«  capacity ;  he  cannot  now  rely,  under  the  general  iasi 
apon  his  not  bemg  such  representative  of  the  banki 
company.  We  proved,  on  the  trial,  that  this  was  the  h 
certificate  of  any  registry  of  this  banking  company  in  t 
stamp  office ;  and  can  it  be  contended  that  it  was  t 
intention  of  the  legislature  to  leave  the  public  without  ai 
tangible  person  to  be  sued  in  the  name  of  the  company, 
the  company  had  neglected  to  re-register  pursuant  to  di 
act  ?  The  act  says  that  the  certificcUe  shall  be  in  force  fcr 
year  only ;  but  it  does  not  state  that  the  registratum  shal 
be  in  force  only  for  that  period.  The  case  of  Edwards  v 
Buduinan{a)  will  probably  be  relied  upon  by  the  odie 
side ;  in  that  case  an  action  was  brought  by  a  bankii^ 
company,  and  a  certificate  of  the  return  to  the  stam] 
office  was  produced,  to  show  that  a  return  had  beei 
made  by  the  company  of  the  appointment  of  their  office 
for  1831.  That  action  was  commenced  in  1831.  Itwa 
held,  by  Lord  Tenterden^  that  the  copy  of  the  return  made  t 
the  stamp  office,  pursuant  to  the  statute,  would  m 
answer  the  purpose  of  showing  that  the  defendant  was  tl 
officer  of  the  company,  in  1830 ;  but  the  point  deddi 
was,  that  the  return  to  the  stamp  office  was  not  the  on! 
admissible  evidence  of  the  defendant  being  one  of  d 
public  officers  ;  therefore  the  principle  of  that  case  is  n 
applicable  here.  [Brady,  C.  B. — The  defendant,  in  l 
plea,  entitles  himself  officer  of  the  bank.  He  says,  in  tl 
body  of  the  plea,  "  and  this  defendant,  R.  Potter^  in  l 
^^  own  proper  person  comes  and  says,  that  neither  he  n^ 
*^  the  said  co-partnership  is  or  are  guilty  of  the  sa 
^^  grievances  above  alleged  against  him."  Surely  he  ca] 
not  say,  after  that,  that  he  is  not  the  public  officer  ?    Tl 

(a)  3  B.  &  Ad.  78a 


FOURTH  VICTORIA.  267 


plfis  appears  to  me  to  conclude  the  defendant  on  thiB  part        1841. 


-• 


of  the  case].  Dubant 

». 
Potter. 

FUzgibbbon  and  West^  Q.  C,  contra. — The  plea  is  en- 
titled just  as  the  declaration  is.     [Richards,  B. — Surely 
be  might  have  said  that  he  was  sued  as  the  public  officer]  ? 
The  defendant  does  not  say,  that  at  the  time  the  plea 
was  filed,  he  was  sued  as  public  officer.    [Brady,  C.  B. — 
If  he  had  been  sued  as  an  executor,  and  had  called  himself 
an  executor  in  his  pleading,  could  he  have  denied  his  being 
80?]    No;  but  that  is  because  there  is  a  peculiar  plea 
appropriate  to  the  denial  of  an  executorship.     The  title  of 
the  plea  forms  no  part  of  the  record ;   it  is  struck  out  when 
iB&kmg  the  record  up,  and  is  mere  surplusage ;  and  if  the 
plaintiff  did  not  prove  his   case   the  nonsuit  was-  right. 
[Richards,  B. — Could  the  plaintiff  have  supposed  that 
sach  an  objection  would  be  made  after  such  an  admission 
ttthis?]     It  might  as  well  be  said  that  he  need  not  bring 
down  the  registry  of  his   being  a  public   officer  at   all. 
[Richards,  B. — I  think  there  was  evidence  to  show  that 
f (Utter  was  the  public  officer  of  the  company  ;  first,   there 
^  the  certificate  that  he  was  such  officer  in  1838,  and  next, 
^^dence  of  a  search,  which  showed  that  no  other  person  was 
*ft«rwards  registered  as  such  officer.]    In  the  10th  section, 
'^Irich  enables  the  plaintiff  to  sue  the  public  officer,  the  words 
for  the  time  being,"  clearly  mean^or  the  present  time  ;  and 
^«  act  requires  that  the  officer  for  the  time  being  should 
^^  sued.     There  is  no  substantial  difference  between  the 
^^h  section   of  the   Irish   and    the   9th   section  of  the 
-English  acts.      The  plea  of  not  guilty  puts  the  plaintiff  on 
T^^oof  of  all  the  material  allegations  in  the  declaration,  and 
^lie  plaintiff  has  failed  in  that  proof. 
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1841.  Brad7,  C.  B — We  think  that  there  was,  in  this  cai 

Dub  ANT      sufficient  evidence  to  go  to  the  jury  that  Potter  was  t 

V. 

Potter,      public  officer  of  this  banking  company,  at   the  time  wh 
this  action  was  brought.     I  do  not  mean   to  lay  down 
principles  what  I  have  thrown  out  in  the  course  of  tl 
case  to   elicit  information  ;  but   only   to    say,  that    t 
evidence  was  such  as  ought  to  have  been  sent  to  the  jurj 

Richards,  B. — I  also  am  of  opinion  this  nonsu 
should  be  set  aside.  I  think  there  was  evidence  that  tl 
defendant  was  the  public  officer  of  the  company  when  th 
action  was  brought.  The  certificate  of  his  registry,  as  sad 
officer,  has  been  produced  to  show  that  he  was  such  publi 
officer  in  1838 ;  and  it  appears,  from  searches  made  in  th 
stamp  office,  that  no  subsequent  appointment  of  any  sad 
public  officer  was  made  ;  I  think  the  fair  inference  then  ii 
that  he  continued  to  be  such  officer.  It  is  true  that  M 
Reynolds  states  that  this  gentleman  ceased  to  be  one  of  tl 
public  officers  of  the  company  in  the  close  of  the  ye 
1838;  but  the  act  of  parliament  provides  for  the  appoin 
ment  of  another  officer,  and  his  registration  in  the  prop 
public  office.  On  search  made  in  that  office,  it  appears  the 
was  no  other  person  ever  nominated  to  that  situation, 
consider,  therefore,  that  as  no  change  of  such  public  offic 
appears  to  have  been  made,  there  is  evidence  of  the  defenda 
continuing  to  fill  that  situation,  and  that  the  nonsuit  shou 
be  set  aside.  Moreover,  when  Potter  comes  in  to  pl« 
to  this  action,  he  entitles  his  plea  in  the  words,  ^^  Robt 
"  Potter^  one  of  the  public  officers,  &c.,"  and  does  n« 
say  that  he  is  sued  as  one  of  the  public  officers,  &c. 
think,  on  these  grounds,  the  nonsuit  should  be  set  aside. 

Rule  accordingly. 
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DOE  d.  ASHE  r.  LEHANE.  ^t; — . ' 

Exchequer 

OF  Pleas. 

Tue8,May25. 

f^jECTMBNT  against  an  overholding  tenant  on  notice  to  In  ejectment 

on  the  title, 

quit  on  the  1st  May,   1840 ;  demise  lOth  May  following,  the  plaintiff 

nn  •  .  i_     proved  service 

This  case  was  tried  before  Mr.  Serjeant   Greene^  at  the  on  the  defen- 

smnmer  assizes.     The  first  witness  produced  for  the  plain-  ^^e  to  quit  on 

tiff,  deposed  to  having  served  a  notice  on  the  defendant,  foUo^^^id 

Lehane^  tenant  in  possession  of  the  lands,  the  subject  ^^  J^gerWce  hadT 

the  ejectment ;  and  stated  that  he  had  explained  to  him,  ^©^  explained 

that  the  notice  was  to  quit  on  the   1st  May  next  after  dant,  who  did 

not  then  object 

the  date  of  the  notice.     Tlie  tenant  made  no  objection  to  to  the  notice, 

but  said  "  he 

this  notice,  but  said  that  he  had  ^^  a  longer  term.'*     The  had  a  longer 
gale  days  were  proved  to  be  November  and  May.     There  gale  days  were 
^assome  conflicting  evidence  as  to  the  commencement  of  November  and 
the  tenancy  ;  the  tenant  having  set  up  as  a  defence,  that  ^jj*JJ  ^^  ^^^ 
the  tenancy  commenced  in  November ;  and  a  witness  for  A^cti^g  ®^- 

J  dence  as  to  the 

the  defendant,   having  stated   that  the  defendant's   occu-  *™®  ^^^^^  ^® 

tenancy  com- 

pation  commenced  in  November,  1812,  but  that  he   wasmenced. 

Held,  that 

Qot  to  be  under  rent  until  the  following  May,  but  should  the  tenant  was 

not  thereby 

pay  a  certain  small  sum  for  the  grazing  of  the  land.  The  estopped  from 
teamed  judge  left  it  to  the  jury  to  say  whether  the  tenancy  a  defen^^that 
^Homenced  in  May  or  in  November.     The  jury  found  a  commen^d  i 

Verdict  for  the  plaintiff.     A  conditional  order  to  set  aside  ^^^ember. 

^^  verdict  had  been  obtained,  against  which  Collins^  Q.  C, 

'^^w  showed  cause. 


The  party  who  was  served  with  notice  to  quit,  did  not 
^tject  that  his  tenancy  did  not  conmience  on  the  1st  of 
May.     There  are  cases  which  decide  that  if  a  man  say 


in 
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J8^>«        his  tenancy  commenced  on  a  particular  day,  he  shall  be 
Doe  d.  Ashe  estopped  from  denying  it  afterwards,  Thomas  v.  Thomas{a)j 
Leh ANE.      Doe y.Forster(h)j  Doe  v.  WoombweU{c)y  Oakapple  Y,Copous(d). 
[Brady,  C.  B, — On  both  sides  it  appears  that  the  occu- 
pation commenced  in  November;  it  must  be  taken  that 
the  occupation  was  in  the  character  of  a  tenant] . 

Henn^  Q.  C.  and  Freeman^  contra.     The  true  test  of 
the  time  of  the  determination  of  the  tenancy  is,  at  what 
time  did  the  defendant  enter,  and  not  at  what  time  did  he 
come  under  rent.  It  is  stated,  by  the  defendant's  witness,  that 
he  commenced  in  November,  but  was  not  to  be  subject 
to  rent  until  the  next  May.     The  question  has  frequently 
arisen  in  England^  when  a  tenant  enters  at  different  times 
upon  different  parts  of  the  farm,  and  the  rent  is  reserved 
at  different  gale  days,  when  did  the  tenancy  conmience? 
It  is  clearly  settled  that  the  time  of  commencement  of  a 
tenancy  is  the  time  of  entry  on  the  substantial  part  of  the 
demised  premises,  Doe  v.  TVatkins{e) ;  and  the  time  is  not 
necessarily  to  be  reckoned  from  the  period  at  which  the 
rent  accrues.    November,  therefore,  was  the  time  in  which 
the  defendant's   tenancy   commenced.      The  question  of 
entry  was  for  the  jury;  Doe  v.  Howard(f).     But  if  the 
rent  days  established  the  commencement  of  the  tenancy, 
there  would  be  no  question  for  the  jury.     If  the  tenancy 
commenced  in  May,  no  benefit  could  have  been  contem- 
plated for  the  tenant  from  the  possession  of  the  land  for 
the  previous  half  year.     From  the  entry  of  the  tenant  he 
had  all  the  rights  and  liabilities  of  a  person  in  possession, 


(a)  2  Camp.  647.  (6)  13  East.  405. 

(c)  2  Camp.  559.  (cQ  4  T.  R.  361. 

(e)  7  East.  560.  (f)  1 1  East.  496. 
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Darbe^a),  and  was  entitled  to  notice  to  quit,        1841. 
V.   Copoug(b),  Doe  v.  Foster{c).      The  tenancy  Dob  d.  Ashe 
)  firom  the  time  when  the  tenant  enters,  though     Lbhamb. 
tween  the  usual  quarter  days,  Keinp  v.  Derrett{d)j 
.  Hudleston{e)» 

Q.  C,  in  reply. — Mr.  Herm  has  dted  and 
cases  where  the  tenant  entered  at  different 
lifferent  portions  of  the  lands  in  his  tenancy ; 
the  substantial  entry  was  on  the  first  of  May. 
contend  that  paynMBt  of  rent  from  a  particular 
le  than  primd  facie  evidence  of  tenancy  from 
But  where  a  tenant  enters  in  the  middle  of  a 
id  pays  rent  for  the  period  of  his  enjoyment,  the 
inses  whether  the  rent  is  to  be  reckoned  from 
ay  preceding  the  entry,  or  from  that  subsequent 
r  V.  Johns(m{f),  Doe  v.  Stapleton(g).  The  ex- 
laed  by  the  defendant  were  evidence  to  go  to  the 
the  case  of  Doe  v.  Woombtoell.  There  is  nothing 
iliat  there  was  any  tenancy  before  the  first  of 
re  was  a  mere  general  occupation  of  the  land  by 
,  and  a  licence  to  him  to  take  the  grazing ;  but 
I  no  payment  of  rent  for  any  period  between 
■  and  that  time. 

,  C.  B. — We  are  of  opinion  that  the  verdict  in 
should  be  set  aside,  as  we  do  not,  under  the  cir- 
»,  consider  it  satis&ctory.     There  was  evidence 


El.  163. 

{b)  4  T.  R.  361. 

It.  406. 

(d)  3  Camp.  510 

kC.  292. 

Cf)  6  Esp.  10. 

k  P.  275. 
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1841.        of  a  notice  to  quit  on  the  1st  of  May,  duly  served  upon  tlie 


Dob  d.  Ashe  tenant.     It  has  undoubtedly  been  held  that  the  silence  of 
Lehane      a  defendant  on  the  service  of  a  notice  to  quit,  is  evidence 
to  go  to  the  jury  as  to  the  commencement  of  the  tenancy; 
but  I  always  have  thought  that  evidence  of  that  kind  was 
to  be  received  with  extreme  caution,  considering  the  class 
of  persons  by  whom,  and  on  whom,  such  notices  are  §[ene- 
rally  served.     But  the  notice  here  is  not  unobjected  to  by 
the  defendant,  for,  on  the  contrary,  we  have  the  declara- 
tion of  the  tenant  that  he  conceived  he  had  a  longer  tern. 
The  word  "  term,"  to  a  legal  mind,  conveys  certainly  a 
definnite  idea ;   but  it  is  also  quite  consistent  with  the 
defence  the  tenant  now  sets  up.      I  think  the  expressum 
affords  scarcely  any  information  in  the  present  case.    It 
appears,  unequivocally,  that  possession  was  given  in  the 
year  1812  to  the  defendant,  in  the  character  of  a  tenant, 
and  in  that  character  he  continued  ever  since.      There  is 
no  evidence  that  posession  was  given  in  any  other  way; 
and  possession  having  b^n  given  in  November,  we  ougU 
to  presume  that  the   tenancy  conunenced  in  November 
To  meet  this  presumption  it  is  alleged,  that  the  rent  com 
menced  in  May  ;  but  there  was  some  dealing,  or  render,  o 
return,  for  the  time  between  November  and  May.    If  thi 
was  a  render  of  rent,  it  is  clear  that  the  tenancy  cona 
menced  in  November.     So,  if  there  had  been  an  agreemen 
between  the  parties  that  nothing  was  to  be  charged  for  th 
first  half  year,  between  November  and  the  following  Maj 
or  if  there  was  arelease  of  the  rent  for  that  period,  it  would  the 
likewise  follow  that  the  tenancy  commenced  substantially  i 
November.     Upon  the  whole  case  it  appears  that  the  jur 
found  a  verdict  for  the  plaintiff;  but  as  the  mere  &ct  c 
rent  being  paid,  as  from  May,  is  not  sufficient  to  countei 
balance  the  presumption  of  law  of  the  commencement  c 


FOURTH  VICTORIA.  263 


tk  tenancy  in  November,  we  think  the  verdict  must  be  ^     ^^^'    ^ 
set  aside ;  but  the  defendant  must  pay  his  own  costs.  ^^       "^' 


V. 

Lbhane. 


Richards,  B. — It,   at  one  period    of  the    argument, 
occurred  to  me  that  the  agreement  was,  that  the  defendant 
waste  commence  his  tenancy  on  the  1st   of  May,  and 
that  the   occupation  during  the  intermediate  time  from 
Norember  until  May,  should  be  considered  as  an  inde- 
pendent bargain  for  the  grazing  of  this  farm,  up  to  the  1st 
of  May.     But  I  do  not  think  the  evidence,  as  reported  by 
tie  jadge,  brings  the  case  to  that ;  nor  do  I  think  the  jury 
coold  form  that  conclusion  from  the  evidence  as  reported. 
Hien,  taking  it  that   the  tenant  went    into   possession 
object  to  rent,  he  stipulated  that  he  should  hold  the  lands 
^m  a  particular  period.     Now  it  is  very  important  to  both 
l^dlord  and  tenant,  that  they  should  know  at  what  period 
^e  tenancy  commenced ;  for,  if  the  tenant  is  to  go  out  in 
November,  he  insures  to  himself  a  full  crop ;  but  if,  on  the 
other  hand,  he  is  to  go  out  at  May,  the  landlord  gets  the 
benefit  of  all.     Now  here  we  have  the  tenant  going  into 
possession  previously  to  the  1st  of  May ;   and   there  is 
nothing  to  show  that  he  did  not  proceed  to  deal  with  the 
land  as  tenant ;  he  might  have  prepared  it  and  sown   his 
ci^pa.     He  did  not  indeed  pay  rent  except  from  the  1st 
^Aay.     It  is  said  that  there  was  some  arrangement  as  to 
^fae  previous  half-year's  rent ;  but  there  is  no  evidence  of 
^^-   I  think  it  behoved  the  landlord,  who  had  given  posses- 
ion in  November,  to  have  adduced  clear  and  unequivocal 
^^ence  of  any  special  agreement,  if  such   had  existed. 
^Q  relies  on  the  fact  of  no  rent  having  been  paid  for  the 
^d  between  November  and  May ;  but  that  fact  is  fully 
Accounted  for  by  the  land  being  out  of  heart.      Under 
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^^^'  these  circumstances  I  think  the  weight  of  evidence  is  in 
Doe  d.  Ashe  favour  of  the  case  of  the  tenant.  As  to  the  drcumstancesat- 
Lebane.  tending  the  service  of  the  notice  to  quit,  I  think  the  Coorte 
have  gone  quite  far  enough  in  binding  tenants  by  loose 
observations  made  by  them  on  the  service  of  such  notices 
made  before  process-servers,  who  are  often  not  fiedthworthf ; 
and  in  this  country  especiaUy,  where  tenants  are  not  gene- 
rally  well  informed  persons,  I  think  we  ought  not  to  con- 
strue such  expressions  adversely  to  the  tenant :  for 
these  reasons  I  am  of  opinion  that  the  verdict  shooU 
be  set  aside. 

Rule  absolute  for  a  new  trial.     No  costs  of  this  motion. 


1841 

^ r-^— '  Lessee  FREWEN  v.  AHERNE. 

Exchequer 

OF  Pleas. 

WecL  May  26. 

A  tenant  who  jjj  JECTMENT  on   the  title  for  twenty  acres  of  the  lands 

h&s  stated  to 

his  landlord  of  Sleeview^  in  the  county  of  Cork :  the  demise  was  laid  on 
cy  commenced'  26th  March,  1840.  At  the  trial  of  this  ejectment,  before 
^otl^pel^t^  Mr.  Sergeant  Greene,  at  the  Cork  summer  assizes  in 
ed,  atatri^     1840,  the  plaintiff  proved  that  the  prendses  in  question 

m  ejectment,  ^  r  r  r  -x 

to  set  up  that   were  formerly  the  estate  of  Edward  Hale  Adderley,  Esq. » 

it  commenced 

in  November,   and  that  he,  on  the  17th  June,  1826,  granted  the  premises 

An  authority  .     /•  o»  • 

to  receive        by  way  of  mortgage  m  fee  to  Sir  Richard  Borough,  bart., 

certain  persons  who,   by  deed  dated  8th  November,  1830,   assigned  tbe 

rol^auSiority"   mortgage     and  estate    to  Eleanor    Frewen;  she,  by  in- 

t^nlnd^^    denture  of  13th  December,  1838,  assigned  the  mortgage 

and  estate  to  Thomas  Frewen,   the  lessor  of  the  plaintift 

who  had  given  a  Mr.  Matthews  authority  to  receive  rents  and 

evict  certain  persons  for  him.     Matthews,  proved  receipt  of 
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he  rents  of  the  premises,  on  behalf  of  the  lessor  of  the  plain- 
ly from  the  defendant.  The  plaintiff  also  pi^oved  service,  on 
16  defendant,  of  a  notice  signed  by  Matthews^  as  agent  for  the 
mm  of  the  plaint!^  to  quit  on  the  25th  March,  1840.  The 
lae  of  the  defiandant  was,  that  there  was  no  sufficient  evidence 
fthe  authority  oi  Matthews  to  serve  the  notice  to  quit ; 
ad  that  the  defendant's  tenancy  commenced  on  the  29  th 
September,  not  on  the  25,th  March ;  and  he  produced  and 
roved  a  lease  from  Edward  Hale  Adderley^  dated  29th 
leptember,  i835,  on  the  fece  of  which  were  several  altera- 
ioDS  and  erasures,  and  one  in  particular  relating  to  the 
me  of  commencement  of  the  tenancy.  A  suit  had  been 
stituted  in  Chancery,  relative  to  the  lands  in  question, 
»ding  which  suit  the  lease  had  been  executed  by  Mr. 
ddtrley^  and  a  Mr.  Cronin  had  been  appointed  receiver  in 
lat  cause.  The  lessor  of  the  plaintiff  produced  Mr. 
iroRin,  who  proved  that,  in  a  conversation  with  the  de- 
indant,  the  defendant  told  him  that  his  tenancy  was  to 
Dmmence  from  25th  March,  1836 ;  and  also  produced  a 
ritness  named  Hayes^  who  stated  that  he  had  served  a 
notice  on  the  defendant,  to  quit  on  the  29th  September, 
1839 ;  on  which  occasion  the  defendant  told  him  that  ^^  it 
^  was  of  no  use  to  give  him  that  notice,  as  his  tenancy 
^ooDunenced  on  the  25th  March,  and  that  the  notice 
*  should  be  for  that  day,"  or  words  to  that  effect.  The  judge 
ent  the  case  to  the  jury,  telling  them  that  if  a  tenant  misled 
18  landlord,  as  to  the  commencement  of  his  tenancy,  he  ought 
ot  to  be  allowed  to  set  up  a  different  case  afterwards ;  adding, 
lat  the  statement  of  the  defendant,  upon  which  the  land- 
rd  acted,  was  at  variance  with  the  lease  which  he  produced, 
id  which,  if  not  improperly  altered,  would  be  evidence  as  to 
e  commencement  of  the  tenancy  ;  and  left  it  to  the  jury 

say,  whether  any  alteration  had  been  made  in  the  lease 

T  2 


1841. 


Lessee 
Frewen 

Ahernb. 


.^ 
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Lessee 
Feb  WEN 

Aherne. 


after   its  execution.      The  jury  found  a  verdict  for  the 
defendant,  with  which  the  judge  was  not  satisfied. 


Bennett^  Q.  C,  with  whom  were  Cottinsj  Q.  C, 
E.  Corbet  J  had  obtained  a  conditional  order  on  a  former  day 
to  set  aside  this  verdict,  which  he  now  moved  to  make 
absolute  ;  and  he  cited  WcUsan  v.  fVace(a)  ;  Price  v.  Heat' 
wood(b) ;  Lipscombe  v.  Holmes{c)  ;  Doe  v.  Lambfy(d),  Tie 
evidence  of  authority  to  determine  the  tenancy  is  proved; 
1st,  by  the  receipt  of  the  rents  by  Matthews :  2ndly,  by  his 
having  authority  to  proceed  in  ejectment  to  recover  other 
premises.  [Bradt,  C.  B. — That  shows  that  a  special  au- 
thority was  requisite  to  do  so  ;  and  that  he  had  no  authority 
to  evict  the  defendant].  A  written  authority  to  receive  rents 
is  consistent  with  parol  authority  to  determine  tenancy,  Lord 
Sligo  V.  Davitt{e),  An  authority  to  determine  tenancy 
need  not  be  in  writing,  Latoitche  v.  Latimer^f) ;  Lessee 
Connor  v.  Mee{ff).  [Brady,  C.  B. — That  was  before 
Doev,  Walters],  Doe  v.  WaltersQi)  merely  decides  that  it  is 
a  question  for  the  jury,  whether  the  party  had  authority  at 
the  time  of  service  of  the  notice  to  quit.  An  agent  to  re- 
ceive rents  and  to  let,  has  authority  to  determine  a  tenancy} 
Doe  V.  Mizem(i).  It  is  not  necessary  to  prove  at  the 
trial  the  authority  of  an  agent  who  has  given  notice  to 
quit.  Doe  v,  Pen{k).  The  tenant  was  estopped  from  relying 
on  a  different  commencement  of  the  tenancy,  as  it  ^;ras 
upon  his  mis-statement  the  landlord  had  acted.  It  is  im- 
material whether  the  mis-statement  was  made  by  fraud  or 


(a)  5  B.  &  C.  155. 
(c)  2  Camp.  441. 
ie)  3  Ir.  Law  Bep.  146. 
ig)  Batty,  44,  note, 
(t)  2  Moo.  &  Rob.  56, 


(6)  3  Camp.  108. 

(d)  2  Esp.  635. 

(/)  lb.  referred  to  but  not  reported. 

(h)  10  B.  &  C.  626. 

(A)  3  L.  R.  O.  S.  63. 
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'  mistake ;  Doe  y.  Lambly  illustrates  that  position.  The 
Bse  was  made  by  Adderley  the  mortgagor,  and  as  it  con- 
yed  no  interest  there  could  be  no  estoppel  by  it.  The 
ident  roles,  relating  to  estoppel,  tended  to  restrict 
e  doctrine  to  estoppel  by  deed ;  but  the  modem  deci- 
ons  have  tended  to  extend  the  doctrine  of  estoppels  to 
le  conduct  of  the  parties.    Peck  v.  Sayers{a) ;  Grigg  v. 


1841. 

v. 
Ahsbne* 


JXmx,  Q.  C,  and  T.  Fitzgerald^  contra. 

Bradt,  C.  B. — This  case  comes  before  the  Court  upon 
notion  to  set  aside  the  verdict  had  for  the  defendant,  in 
ejectment  founded  on  a  notice  to  quit.  As  far  as  we 
1  collect  firom  the  report  of  the  judge,  he  was  dissatisfied 
th  the  verdict.  I  think,  when  we  look  to  the  whole  of 
I  conduct  of  the  tenant  here,  that  it  was  not  competent 
him  to  turn  round  and  say  that  his  tenancy  commenced 
a  different  time  of  the  year  from  that  at  which  he  himself 
dpreviously  stated.  A  notice  to  quit  was  served,  and  we  will 
some  that  it  was  regularly  served,  and  the  tenant  then 
ited  that  his  tenancy  commenced  on  the  20th  of  March, 
ad  the  case  rested  on  the  statement  of  the  defendant,  I 
oold  have  felt  that  it  ought  to  go  to  a  new  trial ;  but 
ere  is  another  part  of  the  case ;  and  the  defendant  is  as 
ich  entitled  to  rely  on  it  as  if  the  verdict  had  been 
ainst  him,  and  he  was  moving  to  set  it  aside ;  and  on 
It  ground  I  cannot  understand  why  the  case  should  again 
sent  down.  The  question  turns  up  on  the  service  of  the 
ice  to  quit,  served  by  Matthews,  In  that  notice  he 
tes  himself  to  be   agent  of  the  lessor  of  the  plaintiff. 


(a)  6  Ad.  &  Ell.  475. 


(6)  2  Per.  &  Dav.  296. 
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Frewbn 

v. 
Aherne. 


that  is  a  plain  declaration  that  he  was  acting  raider  a 
warrant  of  attorney.  I  will  not,  though  I  ought  pethfi 
do  so,  go  so  feu*  as  to  say  that  a  power  of  attorney  nm 
necessary  ;  but  independently  of  that,  I  think  there  is  Mt 
evidence  of  sufficient  authority  in  Mr.  Matthew$  to  delot- 
mine  this  tenancy.  His  authority  was  to  receiye  rents,  andto 
evict  certain  other  persons.  That  implies  that  he  wooU 
require  a  particular  authority  to  determine  tenancies;  I  do  not 
know  that  a  mere  receiver  of  rents  has  such  a  power.  It  hm 
been  said  that  the  subsequent  bringing  of  the  ejectmoit 
was  a  sufficient  recog^tion  of  his  authority ;  but  that 
principle  has  been  encountered  by  a  solemn  decincm  of  tbe 
Queen's  Bench  in  England^  that  the  subsequent  recogmtioli 
must  be  by  something  independent  of  the  ejectment :  tbt 
decision  has  not  been  impugned,  but  is  recognized,  by  the 
Court  of  Common  Pleas,  in  Doe  v.  Itobsan(a).  In  iSA 
case  there  is  confessedly  no  recognition  of  this  authoiitf) 
except  the  simple  fact  of  the  bringing  of  the  ejectment 
On  this  ground  I  am  of  opinion  the  verdict  dumU 
not  be  disturbed,  as,  if  it  were  the  other  way,  the  defendant 
would  have  a  right  to  have  it  set  aside. 


Richards,  B. — I  think  it  right  to  say  that  I  willingly 
and  entirely  concur  in  the  principle  of  the  class  of  cases 
cited  by  Mr.  Collins^  as  to  the  information  given  by  the 
tenant.  Some  rule  must  be  acted  on  in  the  Courts  of  law 
and  equity,  and  I  think  that  when  a  tenant  tells  a  landlord, 
on  being  served  with  notice  to  quit,  that  his  tenancy  com- 
menced at  such  or  such  a  time,  he  should  not  be  allowed  to 
show  that  it  commenced  at  another  time.     It  may,  however, 


(a)  4  Scott,  496. 
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re,  that  the  question  was  more  a  matter  of  fact 
;  the  agent  had  the  lease,  and  this  state- 
tenant  was  rather  his  opinion  as  a  matter  of 
ict.  I  am  very  much  struck  with  the  peculiar 
hich  Mr.  Matthews  describes  himself  and  his 
the  notice  to  quit.  Does  he  not  mean  to  say 
:  particular  case  he  was  acting  under  the 
omey,  which,  I  am  strongly  inclined  to  say, 
1  to  produce,  though  it  is  not  necessary  now 

case  upon  that  ground  ?  It  is  said  that  the 
scog^tion  on  the  part  of  the  landlord  will  be 
lence  of  the  agent's  authority.  As  to  that,  I 
ses  have  gone  far  enough.  It  is  hard  enough 
f  a  notice  to  quit  be  served  by  a  person  having 

a  subsequent  recog^tion  is  sufficient  to  give 
It  might  as  well  be  argued  that  a  notice  by 
»nnected  with  the  tenant  would  be  sufficient, 
erstand  how  the  cases  Lave  gone  so  far.  As 
9  go,  I  am  disposed  to  abide  by  the  decision  of 
r5,  and  that  case  decides,  at  all  events,  that 
iging  of  an  ejectment  is  not  of  itself  a  sufficient 
rf  the  agent's  authority.  I  fully  concur  in 
of  Justice  Parke ;  it  is  the  expression  of  a 
Igment.  This  case  expressly  over-rules,  (and 
)n  rightly,)  the  authority  of  the  nisi  prius 
tbellj  Roe  v.  Pierce{a).  Under  these  circum- 
think  there  is  no  evidence  of  the  authority 
to   serve  this   notice,    but   the  subsequent 

the  ejectment ;  and,  we  think  the  verdict 
3  disturbed. 


1841. 


Cause  allowed  without  costs. 


(aj  2^Camp.  96. 
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JT^ '      BUTLER  and  CORBET  v.   GOOLD. 

Equity 

Exchequer. 

JW.  Maif  28. 

Onanapplica-  jMr.  Corbet  applied  on  behalf  of  the  plaintifi^  to 

tion  under  4         ^ 

&  5  Will.  IV.  stitute  service   on   the   solicitor   or    land   agent    oi 

c  82,  the 

Court  will  not  defendant,    who  was  resident  out   of  the  jurisdictio 

substitnte  ser-  .i  •     /->!        .        nrn  t     x»  j  j        xi_      j 

vice  of  a  sub-    ^his  Court.     The  application  was  made  under  the  4 
S^r*  ^r:     Wm.  IV.  c.  82(a). 

swer  upon  a  ^  •' 

person  who  has 
been  appointed 

S^  dlfend^?s      Th®  affidavit  of  the  plaintiffs'  attorney  stated,  tha 
lands,  in  a       plaintiffs  had  filed  their  bill  in  this  Court,   on  the 

cause  in  Chan-  '^  ' 

eery,  unless  it  April  last,  in  order  to  obtain  payment  of  a  mortirairt 

can  be  sworn         ^  *    •'  *^  ° 

that  he  remits  of  certain  lands  claimed  by  the  defendant  H.  M.  C 

the  rents  to 

the  defendant,  who  had  been,  for  upwards  of  a  year,  residing  on  the  ( 
nent,  but  in  what  place  was  unknown  to  the  depc 
although  diligent  inquiry  had  been  made  to  discov 
that  H.  M,  Goold  had  been  considerably  involve 
litigation  in  this  country,  and  was  defendant  in  two  %^ 
suits  in  the  Court  of  Chancery,  both  instituted  withi 
last  six  months,  in  which  Messrs.  Symes  and  KeUe\ 
appeared  for  the  defendant  as  his  solicitor,  and  that 
had  otherwise  acted  for  the  defendant  as  his  law  ag* 
Ireland.  That  application  had  been  made  by  the  pla 
on  the  filing  of  the  bill  in  this  cause,  to  Messrs.  Syrm 


(a)  The  first  section  of  this  act  enables  the  Courts  of  Chano 
Exchequer  in  England  and  Ireland,  to  order  that  service  of  a  st 
to  appear  and  answer  upon  the  party  in  manner  thereby  directed, 
case  where  the  said  Courts  respectively  shall  deem  fit,  upon  the  re 
steward,  or  other  person  receiving  or  remitting  the  rent  of  the  lax 
premises,  if  any,  in  the  suit  mentioned,  returnable  at  such  time  respc 
as  the  said  Court  shall  direct,  shall  be  deemed  good  service  of  such 
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Mer  to  appear  for  the  defendant  Goold^  which  they  had  ^    1841. 
lefbsed  to  do. 

The  affidavit  also  stated  that  Mr.  R.  Guinness  had  been 
appointed  receiver  in  the  eases  of  Richards  v.  Goold  in 
Cliancery,  and  was  in  receipt  of  the  rents  of  the  whole  or  a 
great  part  of  the  property  mentioned  in  the  plaintiff's  mort- 
gage; that  Mr.  Symes  was  solicitor  for  the  defendant  in  the 
ast  mentioned  cause ;  and  that  Mr.  Guinness^  in  the  firm  of 
tfessrs.  i{.  S.  Guinness  and  Co.,  was  otherwise  the  land 
gent  of  the  defendant,  the  deponent  having  lately  seen  an 
dvertisement,  which  was  published  in  the  Dublin  Evening 
^acket  of  the  15th  May,  instant,  respecting  a  sale  of  some 
inds  of  the  defendant,  in  which  reference  was  made  to 
fessrs.  R,  S,  Guinness  and  Co.,  land  agents,  Kildare-street^ 
nd  Messrs.  Symes  and  Keller^  solicitors,  Dublin.  The 
epouent  stated  that  he  believed  Mr.  R.  S.  Guinness  to  be 
he  land  agent  of  the  defendant.  The  present  applica- 
ion  was  to  allow  substitution  of  service  of  the  subpoena  to 
inswer  and  appear  upon  Messrs.  Guinness  and  Messrs.  Symes 
Md  Keller.  CaUaghan  v.  Pepper{a)j  and  Somers  v.  Con- 
'•%(J),  were  cited  in  support  of  the  application. 
[Richards,  B. — You  swear  that  Mr.  Guinness  has  been 
^pointed  receiver  by  the  Court  of  Chancery  ;  but  the 
*«ceiver  in  the  Court  of  Chancery  is  in  no  species  of 
priority  with  the  owner  of  the  estate.  Do  you  swear  that, 
independently  of  the  Court  of  Chancery,  Mr.  Guinness  is 
^  the  private  agent  of  the  defendant  ?]  The  advertise- 
^^t  states  that  Guinness  is  the  land  agent  concerned  for  the 
^ififendant.  But  the  objection  made  to  Guinness  does  not 
^ly  to  Symes  and  Keller. 

(a)  2  Jones,  46.  (6)  1  Ir.  £q.  Rep.  416. 
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1841.  Bradt,  C.  B. — There  is  nothing  in  the  i 

substituting  service,  on  the  law  agent  of  the 
served.  It  provides  for  serving  the  subpoei 
receiver,  steward,  or  other  person  recdving 
the  rents  of  the  lands  or  premises,  if  any,  in  t 
tioned.  The  words  of  the  statute  are  very  p: 
not  stated  here  that  Guinness  remitted  an^ 
to  the  defendant.  How  could  he  do  so,  if  he  I 
a  suit  in  Chancery  over  these  lands  of  the  defc 

Richards,  B. — Some  person  must  be  a 
land  agent  of  the  defendant,  with  respect  to 
which  your  charge  is  founded,  or  remitting 
them.  You  must  make  further  inquiry  about 
can  swear  that  he  keeps  out  of  the  way  to  a 
we  will  then  consider  of  it  in  that  light ;  but  e 
shown  at  present  to  justify  the  application. 
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Lessee   SIR  ROBERT  GORE  BOOTH  v.  1841. 

M*GOWAN.  EXCHEQUBB 

OF  Pleas. 
—  7Ws.  June  1. 

Ejectment  on  the  title,  tried  before  Mr.  Justice  Crampton  A  power  of 

attorney  to 

at  the  last  summer  assizes,  for  the  county  of  Sligoj  for  certain  receire  rents 

ftnd  to  serve 

lands  of  Bathelaany.     A  notice  to  quit  was  proved,  signed  notices  to  quit, 

by  a  Mr.  Dodwellj  the  agent  of  the  lessor  of  the  plaintiff,  gep^te  ^^ 

and  a  power  of  attorney,  on  a  £5  stamp,  from  the  lessor  of '^^"'P'- 

the  plaintiff  to  Mr.  DodweU  was  produced,  authorising  him 

to  collect  rents  and  give  receipts,  to  distrain,  and  generally 

to  do  all  necessary  acts  towards  recovering  and  compelling 

payment  of  the  rents ;  and  more  especially,  appointing  him 

to  sign,  in  behalf  of  the  lessor  of  the  plaintiff,  all  notices 

to  quit  to   be  served  on   the   tenants.     The  defendant's 

counsel  called  for  a  nonsuit,  on  the  ground  that  no  sufficient 

authority  was  proved  for  serving  the  notice  to  quit,  the 

power  of  attorney  being  on  an  insufficient  stamp,   and 

alleged,  that  the  instrument  produced  in  evidence,  oontaaning 

2  power  to  collect  rents,  required  a  £5  stamp,   and  for 

^ery  other  power  contained  in  it,  an  additional  stamp  of 

l^«.(a).      Another  question  arose  as  to  the  commencement 


(a)  The  schedule  to  the  56  Geo.  III.  c.  56,  contains    the  following 

£   8,     d. 
Letter  or  power  of  attorney,  made  by  any  petty 

officer,  &c.,  for  recovery  of  prize  money,  ..^    0  10    0 

Letter  of  attorney  for  the  sale,  transfer,  acceptance, 
or  release  of  dividends  of  any  government,  parlia- 
mentary, or  other  stocks  or  funds,  ..^    0  10    0 

Letter  or  power  of  attorney  of  any  other  kind  not 
otherwise  charged,  ..^  ..^    0  10    0 

Letter  of  attorney  empowering  any  person  to  receive 
rents  in  Irelandt  except  letters  of  attoney  to  receive 
rents  under  custodiam  or  elegit.  **^    5    0    0 


274  CASES  IN  TRINITY  TERM. 


184K        of  the  tenancy.     The  learned  judge  sent  the  case  to  the 

Lessee      jury  (who  found  for  the  plaintiff),  reserving  the   nonsuit 
Booth 
V.  point  for  the  consideration  of  the  Court  above.      A  con- 

ditional  rule  had  been  obtained  for  setting  aside  the  verdict, 

and  for  entering  a  nonsuit  or  verdict  for  the  defendant. 


Casserley^  for  the  defendant,  insisted  that  the  power  of 
attorney  should  have  a  \0s.  stamp.  [Richards,  B. — 
It  turns  upon  the  question,  whether  a  power  to  serve 
notices  to  quit,  is  incidental  to  a  power  to  receive  rent  ? 
I  should  say  not]. 

Westj  Q.  C,  and  J.  H.  Blake,  Q.  C,  for  the  plaintiff. 

Cur.  adv.  vult. 

Bradt,  C.  B. — The  Court  having  directed  their  officer 
to  inquire  at  the  stamp  office,  the  officer  has  reported  that 
he  has  been  informed  there,  that  the  stamp  office  requires 
£5  stamp  on  the  power  to  receive  rents,  and  a  lOs.  stamp  < 
on  the  other  power  of  attorney.     Such  having   been  thes 
practice  for  a  great  number  of  years,  we  think  there  i 
nothing  to  prevent  our  putting  the  construction  on  th 
act,  that  there  was  not  a  sufficient  stamp  on  this  pow 
of  attorney.    We,  therefore,  are  of  opinion  that  there  shoul 
be  a  new  trial. 

Rule  absolute  for  a  new  trial. 
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WILSON  V.  MITCHELL.  .     »84»- 


Exchequer 
OF  Pleas. 

A-  J  ^«  /•  A.         J.     Tue8,  June  1. 

ssuMPsiT   for  use   and    occupation  of  an   apartment,  whereadecla- 

The  declaration  stated  in  the  first  count,  that  the  defendant  ration  in  indeft. 

assumpsit  al- 

Aeretofore,  &c.,  was  indebted  to  the  plaintiff  in  the  sum  of  j.®«red  the  de- 

^  fendant  to  be 

£20,  for  the  use  and  occupation  of  certain  apartments  of  indebted  to  the 

I  ,     .       ,  .  .  plamtiff  in 

w  plaintiff,  in  and  parcel  of  a  certain  dwelling-house  and  £20,  for  use 
premises  by  the  defendant,  and  at  his  special  instance  and  tion  of  an 
*^ue8t,    "  and  by  the  sufferance  and  permission  of  the  i^^  (wfiont 
**  plaintiff  for  a  long  space  of  time  before  then  elapsed,  j^^to^pay"*" 
*  *  had  held,  used,  occupied,  possessed,  and  enjoyed,  toge-  **^  t^^^lt' 
**  ther  with  certain  furniture  and  other  necessaries  of  the^^*®,^™- 

debted  to  the 

**  plaintiff  therein  being ;"  without  adding,  that  being  so  in-  plaintiff  in  se- 

°  veral  other 

debted  the  defendant  promised  to  pay.  The  declaration  then  sums  for  goods 

sold,  &c.  con- 
proceeded  :  ^^  And  whereas,  also,  the  defendant,  to  wit,  &c.,  eluding  with 

an  averment 

^^as  indebted  to  the  plaintiff  in  £20,  for  goods  sold  and  that  the  defoa- 
Alivered,"  &c.,  and  so  on  through  the  usual  money  counts,  ^^^  ^  ^^ 
but  alleged  no  promise  to  pay  in  any  of  them ;  and  con-  J^*^^H?^L**'' 
eluded  thus,  "  and  therefore  the  defendant,  on  the  day  and  *?*^  ^t-men- 

•'  ttoned  several 

**  year  last  aforesaid,  at  the  place  last  aforesaid,  in  consider-  monies  re- 

^      ^  ^  spectively  on 

ation  of  the  premises  respectively,  then  and  there  pro-  request,"  but 

<(    .         ,  .    .  .  .  ^^^  ^^^  P*^d 

Qused  the  plaintiff  to  pay  him  the  said  last  mentioned**  the bM  mo- 

cc  1  .  .     ,  1111*     niesor  any  part 

Beverai  momes  respectively,  on  request,  yet  he  hath  dis- thereof,**  to  the 
'^  i^garded  his  promises,  and  hath  not  paid  any  of  the  said  Heldf\^  01 


on 


'  monies,  or  any  part  thereof,  to  the  plaintiff's  damage  of  ^^^f' ^ 
'*  £20,  and  thereupon  he  prays  reUef,  and  so  forth."  j^t  ^iS 

which  was  not 
referred  to  by 

To  the  first  count  of  this  declaration  the  defendant  de- the  words  "last 

mentioned '  in 

burred  specially,  assigning,  as  causes  of  demurrer,  that  it  the  second 

count, 
^as  not  alleged  that  the  defendant  promised  to  pay  the 
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1841.  money  mentioned  in  that  count ;  and  that  it  did  not 
Wilson  from  the  said  count  what  damage  the  plaintiff  had  sui 
Mitchell,  and  also  for  that  there  was  no  breach  of  promise  ap 
to  the  said  first  count  of  the  said  declaration ;  and  a 
the  said  first  count  of  said  declaration  was  in  other 
uncertain,  informal,  and  insufficient,  and  so  forth,  a 
the  rest  of  the  said  declaration  the  defendant  plea 
assumpsit.    Joinder  in  demurrer. 

Macdonough  in  support  of  the  demurrer. — There 
counts,  even  admitting  that  the  money  counts,  take 
ther,  are  to  be  considered  but  as  one  count ;  and  no 
to  pay  is  allied  in  the  first.  The  words  ^^  last  meni 
can  only  apply  to  the  monies  mentioned  in  the 
count,  Harding  v.  Hibel(a). 

Molyneuxy  contra. — The  case  cited  is  indeed  ii 
but  it  has  been  substantially  over-ruled.  The 
"  last  mentioned"  may  be  rejected,  as  was  dec 
Barnes  v.  Keily{b\  for  the  whole  declaration  is  I 
count.  In  Chevers  v.  Parkingtanic),  where  the  ind< 
a  bill  of  exchange  declared  in  assumpsit  against  the 
and  the  declaration  contained  acount,  stating  the  mak 
indorsement  and  deBeiult  of  payment  of  the  bill,  and 
on  an  account  stated,  with  one  promise  to  pay  the  ^^  h 
tioned  several  mcmies  on  request,*'  the  defendant  de 
specially  on  the  ground  of  no  promise  being  laid 
count  on  the  bill ;  but  the  Court  set  aside  the  demi 
frivolous ;  and  in  Mills  v.  BamfUld(d)^  the  Court  of 
BencA  here  decided  that  they  would  not  look  at  th< 


(a)  4  Tyr.  314.  (h)  1  Cr.  k  Dix.  358. 

(c)  6  Dow.  Pr.  C.  76.  {d)  1  Jebb  &  S.  647. 
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'^last  mentioned/'   except  to   give   the    declaration   the        1841. 
effect  which  the  rules  required,  that  is,  to  exclude  duplicate      Wilson 

V. 

pronuses.  Mitchell. 


Court. — We   are   of   opinion   the   demurrer   must  be 

allowed,  and   that  without  interfering  with  any  of  the 

authorities.     We  must  follow  the  authority  of  the  case 

dted  from  Tyrwhitt^   which  is  precisely   similar  to   the 

present.     When  we  come  to  examine  the  cases  cited,  so  far 

from  over-ruling  that  case,  they  seem  to  confirm  it.     In 

Barnes  v.  Keily^  there  was  no  separation  of  the  counts,  and 

die  whole  declaration  was,  in  fact,  but  one  count ;  and 

agam  in  Mills  v.  Bamfieldy  the  Court  held  that  the  words 

night  be  sensibly  construed  by  being  applied  to  all  the 

Goonts,  except  the  first ;  therefore  that  case  does  not  appear 

to  contradict  Harding  v.  HibeL  Boyce  v.  WiHiams(a)  also 

adopts  the  authority  of  Harding  v.  Hibely  and  we  think 

the  present  case  must  be  ruled  by  it. 

Demurrer  allowed,  the  plaintifi*  to  be  at  liberty  to  amend 
his  declaration. 


(a)  2  Jones,  214. 


2T8  CASES  IN  TRINITY  TERM. 


■ 


I^^Il^  reeves  v.  kilbee. 

Exchequer 

OF  Pleas. 

TTiur,June\0, 

Where  in  an     JVIacdonough,  for  the  defendant,  moved  to  change  the 

affidavit  to  ^  ^  ^ 

change  the       venue  in   this  action,  from  the  county  of  the  city  of  Dublin 

yenue,  it  was  t  i        . 

stated  that  the  to  the  county  of  the  City  of  Galway^  and  that  the  plaintiff 
did  not  arise  should  give  security  for  costs.  The  affidavit  stated  that  the 
S  X)!,  orTlse-  cause  of  action  did  not  arise  in  the  county  of  DubKny  or 
^nd%utof^'  ^^^^^^^  ^^  Ireland^  out  of  the  county  of  Gahoay.  To 
^e  County  of  ^jjjg  ^n  answering  affidavit  was  filed,  stating  that  the 
peared  that      goods  in  question  had  been  ordered  by  the  defendant,  in 

action  was  a     Gdlway^  from  a    travelling  agent  of    the  plaintiff,  who 

contract  for 

the  sale  of       resided  in  England^  and  had  been  sent  from  Sheffield  to  the 

field  made  in    defendant.     The  declaration  was  filed  the  3rd  of  May  las 
the  travelling  ^^^  ^^®  ^^^  f^^  judgment  expired  the  2nd  of  June ;  oi 
defendant^*     that  day  the  defendant's  attorney  gave  notice  to  the  plai 
foTed^to*  '^   ^^  attorney  of  this  application,  but  the  latter  replied 
^*«P  ^®       he  would  proceed  to  mark  judgment  if  a  plea  was  not  filed^ 
a  plea  was,  therefore,  afterwards  filed  on  the  same  day. 
is  contended  for  the   plaintiff,   that  the  case  comes  withS^is 
that   of  Crostwaite  v.  Shiel(a).        In    that   case    it  -irrMff 
sworn  that  the  goods  were  to  be  sent  from  a  place  out  ^d{ 
Ireland;  here   the  plaintiff's    traveller  being  in  GaluHr:smf, 
when  the  order  for  the  goods  was  given,  the  contract  w^bb 
made  there.     As  to  the  second  branch  of  this  applicati(^:K) 
it  is  not  denied  that  the  plaintiff  resides  out  of  the  jurisd:m<v 
tion.     [Brady,  C.  B. — The  only  question  is,  whether  yoD 
are  in  time].     In  Fletcher  v.  New(b)^  the  construction    of 
the  rule  came  before  the  court ;  the  rule  in  England  is 

(aj  1  Hud.  «e  B.  122.  (6)  3  Ad.  &  EL  581. 


yenue. 
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toHdem  verbis  the  same  as  in  Ireland.  [Pennefather,  B. — 
We  oave  no  such  practice  here  as  giving  a  copy  of  the 
plea ;  and  they  admit,  in  that  case,  that  after  issue  joined 
it  is  too  late  to  make  such  an  application  as  this.  Here  we 
consider  issue  to  be  joined  as  soon  as  the  plea  is  filed.] 
We  had  g^ven  notice  to  apply  for  security  for  costs  before 
the  plea  was  filed,  and  our  notice  of  motion  was  dated  the 
hi  of  June.  [Pennefather,  B. — If  judgment  had 
been  marked,  pending  the  motion,  that  judgment  would 
iave  been  set  aside  ;  and  I  do  not  see  why  you  should  be 
DOW  in  a  different  position].     On  the  authority  of  Fletcher 

^.  Newj  we  are  entitled  to  succeed  in  this  motion ;  Edinburgh 

<Uid  Leith  Co.  v.  Daw9on{a), 


1641. 


Reeyes 

V, 
KiLBEE. 


J.  D.  Fitzgerald^  contra. — The  rule  to  change  the  venue 
ikiibt  be  refused.  This  is  not  the  ordinary  affidavit ;  for 
^t  stoies  that  ^^  the  cause  of  action  did  not  arise  in  the 
ocunty  of  Dublin,  or  elsewhere  in  Ireland^  out  of  the  county 
of  Galwat/(b),'*  Roxburghe  v.  Grimshaw(c),  [Pennefa- 
"niK,  B. — That  is  an  answer  to  their  application  to 
change  the  venue].  Then  as  to  the  second  point ;  if  the 
i>U)tion  be  not  moveable  within  the  time  to  plead  it  is  too 
J*te.  [Pennefather,  B. — If  the  notice  be  given  within 
tile  time  that  is  sufficient.] 

Court. — We  think  the  second  part  of  this  applica- 
tion must  be  gpranted ;  but  the  first  part  must  be  refused 
^th  costs. 


(a)  7  Dow.  Pr.  C.  573. 

O)  The  usual  form  of  affidavit  to  change  the  venue  is  as  follows : — 

**  A.  B.  of  &c,  in  &c.,  the  defendant  in  this  cause,  aged  years 

^'^  upwards,  maketh  oath  and  saith,  that  the  plaintiff's  cause  of  action,  if 

^7»  in  this  cause,  arose  in  the  County  of  C.  and  not  in  the  County  of  D., 

^  dsewhere,  out  of  the  said  County  of  C    Sworn  &c."    See  2  Stewart's 

^•%w  Forms,  954.  (c)  2  Jones,  35. 


IT 
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1841.  CUMMINS  V.  CREAGH. 

Exchequer 
OF  Pleas. 
Thur,  June  10.  AssuMPSiT  for  work  and  Labour :   Pleas,  turn  assumpsit  as 

for  work  and    to  part,  and  a  tender  of  £13  8^.  lOd.      The  defendant  hav- 

fendMt  plead-  ii^g  served  the  usual  rule,  marked  judgment  on  the  whole 

sumprit  M  to   record  for  want  of  a  repUcation. 

part,  and  a 
tender  as  to 

part;  judg-         ff^  Keller^  for  the  plaintiff,  moved  to   make  absolute  a 

ment  was 

marked  on  the  conditional  order  to  set  aside  the  judgment  obtained  by  the 

whole  record 

for  want  of  a    defendant  in  this  case.     In  November,  1833,  the  pkintiff 

replication. 

Held,  that  it    had  been  employed  by  the  defendant  to  slate  a  house, 

mras  wronfirlv 

entered,  imd     which  was  finished  in  1836,  and  for  this  work  the  action 
been  only^for    ^^  brought.  Judgment  was  marked,  on  the  1 6th  November, 

Se  SS^Tn.''^  ^®'*^'  ^"  *^®  ^^^^e  ^^^^^^  ^^^  ^*"*  ^^  ^  replication.    We 
dered.  consider  that  the  judgment  was  wrongly  entered ;  and  we 

have  offered  to  pay  the  costs,  and  plead  issuably,  in  time  to 
go  to  trial  next  assizes.  The  plaintiff  swears  there  is  a 
balance  due  to  him.  In  the  first  place  the  defendant  dis- 
putes that  any  sum  was  due,  and  then  alleges  that  this 
application  is  too  late,  we  having  passed  over  Easter  term> 
We  served  a  consent  for  this  motion  in  Easter  term,  though 
we  did  not  obtain  our  conditional  order  until  last  term. 


Freeman^  contra. — It  is  sworn  by  the  defendant  that  it 
was  agreed,  between  him  and  the  plaintiff,  that  the  work, 
when  completed,  should  be  measured  ;  this  was  done  by  a 
person  named  Toyfor,  who  found  that  a  sum  of  £13  8s.  lOi 
was  due  to  the  plaintiff.  When  this  declaration  was  filed^ 
the  defendant  lodged  £13  85.  lOrf.  in  Court.  We  did  not 
mark  judgment  until  three  days  after  we  were  entitled. 
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;t  off  our  costs  against  the  £13  Ss.  lOe/.,  and  paid  the 
ce  to  the  plaintiff's  attorney.  [Pennefather,  B. — 
did  you  get  judgment  on  the  whole  record  ?  What 
)U  do  with  the  plea  of  rum  assumpsit  f]  There  never  was 
bjection  made  before  on  that  ground ;  it  now  comes 
by  surprise.     Hie  money  was  taken  out  of  court  by 

lit.  We  will  not  oppose  the  order  if  the  plaintiff 
security  for  costs. 

2er. — It  would  be  a  great  hardship  on  this  person  to 
ecurity  for  costs.  [Brady,  C,  B — I  do  not  see  how 
fendant  can  seek  security  for  costs  where  he  has  made 
wrong  judgment]. 

UKT. — We  must  set  aside  this  judgment  as  entered — 
)  bound  to  do  so ;  but  as  the  plaintiff  by  his  consent 
indtted  the  tender,  we  shall  direct  that  the  plea  of 
•  be  taken  as  confessed,  and  let  the  defendant  be  at 
r  to  mark  judgment  on  so  much  of  the  plea  as  relates 
sum  tendered,  and  let  the  parties  be  at  liberty  to 
A  on  the  rest  of  the  plea  as  they  may  be  advised. 

No  costs  of  this  motion. 

Ordered  : — That  the  judgment,  for  want 
of  a  replication  in  this  cause  be  set  aside, 
and  that  the  defendant  be  at  liberty  to 
mark  judgment  upon  so  much  of  his  plea 
as  states  a  tender,  and  the  plaintiff  be  at 
liberty  to  proceed,  as  he  may  be  advised, 
on  the  plea  of  non-assumpsit ;  and  in  the 
event  of  the  plaintiff  succeeding  in  any  trial 

u  2 
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1841.  to  be  had  on  such  plea  of  non-assumpsity  the 


—     t 

Cummins  defendant  to  be  answerable  for  so  much  of 

r. 

Creaoh.  the  costs  of  the  action  as  he  may  have 

received  beyond  the  costs  under  such  plea 
of  tender.  The  plaintiff  to  proceed  to 
trial  at  next  Cork  assizes.  No  costs  of 
this  motion. 


^_184L^  DOE  d.  M^KIERNAN  v.  SHENKIN 

EXCHEQUBB 

OF  Pleas. 
Fri,  June  11.    |-, 

An  interest  lijECTMENT. — )^f^n«  applied  on  behalf  of  a  person  who 
5be"ervi<^  of  ^^^  acquired  an  interest  in  the  premises  since  the  service 
an  ejectment    ^f  ^j^^  ejectment,  that  he   mifirht   be  at   liberty  to  take 

does  not  enti-  •'  ®  ^ 

tie  a  party  to   defence. 

take  defence. 


Pennbfathbr,  B. — We  never  grant  that  an  interest 
acquired  since  the  service  of  the  ejectment  entitles  a  party 
to  take  defence. 

Refused. 
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iCKRELL,  Petitioner,  v.  DOLAN,  Respondent.    ^     ^^^'    ^ 

Equity 
Exchequer. 
Wed,  Feb.  10. 

indenture  of  lease,  dated  7th  April,   1826,  Terence  A.  being  ie- 

nant  of  lands 
1  demised  to  the  petitioner,  Tlionuis  Dockrelly  certain  under  the  see 

ises  at  MovTUpkasant^  in  the  county  of  Dublin^  for  a  of  7th  April, 
of  nineteen  years,  (with  a  covenant  for  renewal  thereof,  ^^  g '  hiswte- 
ockrell,   his  executors,   &c.,  so  often  as  Dolan^  ''^^  certaS  prel 
itors,  &c.,  should  obtain  a  renewal  of  the  same  pre-  ™**^  ^^^  * 

'  *^        term  of  twen- 

from  the  Rev.  Richard  Graves  ;)  at  the  yearly  rent  of  *y-oie  years, 

with  a  toties 

I5s. ;  and  also  as  a  fine  for  every  renewal,  a  propor-  guoties  cove- 
nant for  re- 
>le  part  of  such  sum  as  Dolan,  his  executors,  adminis-  newal,  and 

^i^ith  a  cove^ 

8,  or  assigns,  should  have  bond  fide  paid  for  obtaining  nant  on  the 
renewal :  saving  out  of  the  whole  of  the  said  premises  agaiiwt  carry- 


on 


parts  of  them  as  were  then  in  the  possession  of  the  Jrfdes  ^&c!*^i 
d  Canal  Company,  or  to- which  they  were  entitled  by  ^j^V®."^®"- 

*       •' '  ^  ^  A.  having  pur- 

Tant  to  them  theretofore  made  thereof  by  Robert,  late  p^^ajed  the  fee 

'  '^  in  the  lands 

>ishop  of  Dublin.     This  lease  contained,  besides  the  ^^o^  the 

church  tem- 
ping, and  the  ordinary  covenants  between  lessor  and  poralities  acts, 

.    .  B.  offered  to 

,  a  covenant,  as  usual  in  town  leases,  restrammg  the  pay  his  pro- 

J     •    •  *     *  -XL  portion  of  the 

,  his  executors,  administrators,  or  assigns,  from  carry-  purchase 
1  certain  trades,  and  from  doing  certain  oflFensive  acts  ™q'^red  a  con- 
n  specified,  under  a  penal  rent  of  £5  a  week.     By  ^^j:^,^^^^^/'^" 
er  lease  of  the  30th  January,  1827,  Terence  Dolan  ^^^^*  ^^^ 

o*  was  not 

ed  to  the  petitioner,  Dockrell^  another  piece  of  ground  entitled  to 

*  A  o  have  a  convey- 

Tuntpleasanty  for  a  like  term  of  nineteen  years  ;  with  ance  of  the 

/•  1       i  perpetuity  dis- 

lame   toties  quoties  covenant   for  renewal,  the   same  charged  from 

-         J         ,  the  prohibitory 

itions,  and  the  same  covenants  ;  and  under  the  same  clauses  con- 

.   •      J  •  1  J  i_     ^1      r  tained  in  his 

rent  as  were  contained  m  and  reserved  by  the  former  lease. 
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1841.  lease.  The  interest  of  Terence  Dolan  having  beoone 
DocKBELL  vested  in  the  respondent,  Terence  Thomas  Dokm^  the  aaid 
Dolan.  Terence  Thomas  Dolan,  by  lease  of  the  26th  of  April,  18X1  ^ 
demised  to  the  petitioner  another  piece  of  ground  at 
Mountpleasant,  at  the  yearly  rent  of  £9,  for  a  term  of 
nineteen  years;  with  the  same  reservations,  exceptions, 
and  covenants  as  in  the  former  leases.  Another  similar 
lease  of  other  premises,  at  the  same  place,  was  made  by 
Terence  Thomas  Dolan  to  the  petitioner,  on  the  39th 
January,  1828. 

The  respondent,  Dolan,  having  purchased  the  fee  simple 
of  the  premises,  under  the  Church  Temporalities  Act,  firoi 
his  next  lessor,  the  petitioner,  Dockrell,  offered  to 
Terence  Thomas  Dolan  the  proportion  of  the  purrhn  n  i 
money  so  paid  by  him,   which    the    premises    demis>^ 
by  the  foregoing  four  indentures  were  liable  to  contribute; 
and  required  a  conveyance  of  a  perpetual  estate  in  tlie 
premises  from  Terence  Thomas  Dolan,  under  6  &  7  Wm.  IV. 
c.  94  ;  and  accordingly  caused  four  draft  deeds,  of  the  con- 
vey ance  of  the  fee  in  the  said  premises,  to  be  furnished  to 
Terence  TTiomas  Dolan  for  his  approval ;  but  Dolan  refused 
to  execute  them,  until  the  savings  and  covenants  against 
carrying  on  the  offensive  trades  and  business,  and  aU  the 
penal  and  other  special  covenants  in  the  foregoing  leases, 
should  be  inserted  in  such  conveyances  of  the  perpetuity* 
There  were  no  such  savings  and  exceptions  in  the  convey- 
ance to  T  T.  Dolan,  from  his  immediate  lessor.    The 
petitioner  filed  his  petition    in  this  matter,  praying  that 
it  might  be  referred  to  the  chief  or  second  remembrancer  to 
approve  of  a  deed  to  be  executed  by  T  T  Dolan,  convey- 
ing the  premises  in  perpetuity  to  the  petitioner,  with  only 
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nch  savings  and  exceptions,  covenants  against  trade  or  1841. 
boginess,  special  or  penal  covenants,  if  any,  as  were  con-  Dockrell 
tiined  in  the  conveyance  to  T,  T.  Dolatiy  from  his  lessor ;  Dolan. 
and  to  ascertain  the  proportion  in  which  the  petitioner 
should  contribute  to  the  amount  of  the  purchase  money  paid 
by  r.  T.  Dolatif  on  obtaining  the  perpetuity,  and  the  rent 
to  be  in  future  paid  by  the  petitioner  in  respect  of  the  said 
[ireinises ;  and  that,  on  payment  of  such  purchase  money, 
the  respondent  should  be  decreed  to  execute  four  deeds  of 
conveyance  of  the  premises  to  the  petitioner.  An  order  of 
reference  was  made  on  the  6th  February,  1840,  and  on  the 
29th  January,  the  second  remembrancer  made  his  report. 
To  this  report  the  petitioner  excepted,  on  the  grounds, 
that  in  the  deeds  settled  by  the  remembrancer,  he  had  in- 
serted the  aforesaid  savings  and  exceptions,  covenants  against 
trades,  prohibitions  and  penal  covenants.  The  petition 
now  came  on  to  be  heard  on  the  report,  exceptions  and 
merits. 

Mr.  T.  B.  C.  Smithy  Q.  C,  for  the  respondent Dolan 

unacquiring  the  perpetuity,  acquired  an  unqualified  estate  for 
tventy-one  years,  enlarged  to  a  fee.     The  covenants  in- 
serted in  the  lease  to  Dockrell^  were  necessary  for  DolarCs 
security ;  the  contract  entered  into  was  a  qualified  and  condi- 
tional contract,  yet  it  is  now  alleged  that  Dockrellis  entitled 
to  a  conveyance  of  the  fee  absolutely.     [Brady,  C.  B. — 
They    may  say    these   claims  are   repugnant  to  a  fee.] 
The  7th  section  of  the  6  &  7  Wm.  IV.  c.  99,  provides  that, 
although  there  be  a  conveyance  of  the  fee  which,   under 
the  statute  of  Quia  Emptones,  would  put  an  end  to  tenure 
l>etween   the  parties,    still   the  relation    of  landlord   and 
tenant  is  to  exist.     But  if  all  the  covenants  incompatible 
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1B4I.  with  a  fee  simple,  such  as  a  covenant  to  repair,  and  a 
DocKRBLL  covenant  to  insure,  were  to  be  struck  out  of  this  lease,  it 
DoLAN.  would  be  to  destroy  all  the  covenants  necessary  for  the 
security  of  the  value  of  the  premises.  There  is  a  penal 
rent  reserved  for  breach  of  these  covenants ;  now  a  rent 
previously  reserved  is  not  put  an  end  to  by  the  act,  but  it 
would  be  put  an  end  to  if  the  covenants  were  struck  out 
It  cannot  be  contended  that,  looking  to  the  reason  of  tlie 
thing,  the  legislature  intended  to  give  a  lessee  an  estate 
beyond  what  he  had  in  his  original  lease.  In  Bymt  t. 
Hugo{a\  indeed,  the  sub-tenant  called  on  the  mesne  land- 
lord to  convey  the  royalties  to  him,  and  was  held  entitled 
to  have  the  same  conveyance  of  them  which  his  lessor  had 
from  the  Bishop,  but  the  question  of  royalties  is  quite 
beside  the  present  case. 

Mr.  Warren^  Q.  C,  and  Mr.  Brooke^  Q.  C,  on  the 
other  side. — The  argument  used  for  the  respondent  is 
merely  ah  inconvenientij  and  is  quite  beside  the  purpose. 
The  statutes  of  Church  Temporalities  being  in  pari  materidy 
must  all  be  construed  together ;  the  first  of  these  by  which 
the  perpetuity  in  church  lands  was  made  acquirable  by  the 
immediate  tenant,  was  the  3  &  4  Wm.  IV.  c.  37  ;  in  the 
1 29th  section  of  which,  it  is  directed  how  the  rent  is  to  be 
paid  to  the  ecclesiastical,  or  other  person  entitled.  Penal 
rents  are  excluded  from  that  section ;  and  penal  rents  are 
not  to  be  included  in  the  rents  reserved  on  perpetuities. 
The  next  legislative  provision  was  4  &  5  Wm.  IV.  c.  90 ; 
the  31st  section  of  which  enacts,  that  if  the  inunediate 


(a)  1  Ir.  Eq.  Rep.  351. 
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tenant  had  no  interest  in  obtaining  the  perpetuity,  the  sub-        i84]. 
tenant  might  obtain  it,  he  securing  a  rent-charge  to  all  the     Dockbell 
intermediate  tenants.     According  to  the  judgment  of  the      Dolan. 
Master  of  the  Rolls  in  Byrne  v.  Hugo^  the  sub-tenant  is 
entitled  to  have  as  unqualified  a  fee  from  his  lessor  as  the 
mesne  tenant  has  got  from  the  superior  lessor.     The  rent 
to  be  reserved  on  a  conveyance  of  the  perpetuity  from  the 
church,  is  to  be  ascertained  by  ^^  the  profit  rent  for  the 
time  being,  payable"  out  of  the  lands:   these  emphatic 
words  are  used  for  the  purpose  of  confining  it  to  the  profit 
rent,   and   excluding  penal  rent ;    the   rent   then   to   be 
reserved,  on  the  perpetuity,  must  be  the  rent  received  for 
the  time  being.     Then  how  can  it  be  imagined  that  the 
cliurch  is  to  lose  all  these  penal  rents,  and  yet  that  they 
are  to  be  reserved  for  the  benefit   of  the  intermediate 
tenant?     The  purchaser  is  to  get  a  fee  simple.     The  first 
principle  of  law  is,  that  a  fee  is  to  be  unqualified  ;  and 
it  would  be  hard  to  hold  that  a  mere  annuitant  was  to  have 
the  benefit  of  those  prohibitory  clauses  in  respect  of  a  pro- 
perty held  by  another  in  fee  ;  it  would  be  intolerable  that 
those  clauses  should  subsist,  when  the  relation  of  landlord 
^d  tenant  has  ceased  between  the  parties.     Nothing  is 
reserved  in  the  act  in  lieu  of  penal  rents ;  when  the  fee  is 
purchased  the  penal  rent  is  gone  and  done  away  with. 
Suppose  a  tenant  under  a  bishop,  holding  under  a  penal 
rent,  very  disparaging  to  the  value  of  his  lands ;  when  a 
valuation  is  made  for  the  purchase  of  the  perpetuity,  the 
value  of  his  lease  is  proportionably  reduced  ;  he  then  must 
pay  the  difference  between  the  value  of  the  lease,  incum- 
bered with  the  restriction  and  the  full  value  of  the  fee. 
So  that  since  the  new  rent  goes  in  lieu  of  the  old  rent,  and 
the  money  in  lieu  of  the  fee,  the  tenant  would  have  to 
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1841        P^y  ^^^  ^^  restricted  fee,   the  full  value  of  the  fee,  if 
DociBMLL    unrestricted. 


V, 
DOLAN. 


Seijeant  Greene  and  Mr.  Hartley  on  the  other  side.— It 
is  a  fifdlacy  to  say,  because  the  rent  to  be  reserved  on 
a  purchase  of  the  perpetuity  is  to  be  calculated  from  the 
permanent,  and  not  from  the  contingent,  rent,  that  never- 
theless if  the  original  contract  be  violated,  the  penal  rent 
should  not  be  recoverable ;  there  may  be  a  fee  with  a 
condition  annexed,  Shep.  Touchst.  119. 

Bradt,  C.  B. — This  case  comes  before  us  on  exceptions 
to  the  remembrancer's  report  of  a  conveyance  of  the  fee 
and  inheritance  of  the  premises  demised  to  the  petitioner, 
authorized  by  6  &  7  Wm.  IV.  c.  4,  called  the  Church 
Temporalities  Act ;  which  is  a  statute  for  giving  to  the  sub- 
tenants of  the  lessees  of  ecclesiastical  persons,  the  bene- 
fit of  the  provisions  of  the  former  statute,  which  gave  to 
the  immediate  tenant  of  the  see  a  right  of  purchasing  the 
perpetuity  in  his  holdings.   The  question  is  whether,  on  the 
conveyance  of  the  fee  to  be  made  to  the  sub-tenant,  aU 
such  provisions  are  to  be  retained,  as  were  contained  in  the 
toties  quoties  lease ;  or  whether  the  tenant  can  insist  upon 
having  the  fee  of  other  lands  discharged  from  these  restri^ 
tions.  It  does  not  appear  to  the  Court  that  he  is  entitled  to 
this  unrestricted  conveyance.     The  immediate  tenant  had 
purchased  the  fee  simple,  and  the  effect  of  the  149th  sec- 
tion of  the  3  &  4  Wm.  IV.  c.  37,  was  to  give  him  a  lease 
for  ever      As  the  parties  stood  before  this  application  was 
made,  the  tenant  would  have  had  an  estate  of   as  long 
duration  as  the  fee,  and  would  have  had  it  bound  by  these 
conditions.     Now  it  is  said  the  former  statute  g^ves  him 
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the  power  of  ocmyertbg  that  interest  into  a  legal  fee,  and        1841. 
that  this  of  itself  shows  it  to  be  necessary  to  discharge  him    Docuxu. 
bam  the  I^al  operation  of  the  covenants.  These  covenants      I>ox.Air. 
have  not  a  reference  to  the  right  of  enjoyment  of  that  pro- 
perty, but  they  are  covenants  by  the  owner  of  a  larger  part 
of  the  premises,  for  the  benefit  of  the  tenant,  and  of  all  the 
other  owners  of  that  property;  that  being  so,  the  8ub>- 
tenant  entered  into  the  contract,  and  we  may  assume  that 
he  had  some  allowance  in  respect    of   them   made  in 
his  rent,  or  that  the  rent  was  regulated  by  these  conditions. 
No  doubt  such  covenants  as  are  inconsistent  with  an  estate 
in  fee,  are  not  to  be  inserted  in  this  conveyance ;  but  when 
the  owner  of  an  estate  enters  into  such  covenants  as  these 
are,  for  the  general  benefit  of  his  neighbours,  I  see  nothing 
to  prevent  their  being  inserted  in  the  conveyance  of  the  fee, 
into  which  his    derivative  interest  is  to  be  converted. 
Suppose  these  covenants  had  not  been  made  with  the 
hmdlord,  but  were  made  with  the  tenants  of  the  adjoining 
houses;  can  it  be  contended  that  the  covenantee  should 
now  be  discharged  firom  them  ?     Now  these  are  conditions 
made  in  £Eu;t  with  the  tenants  of  adjoining  premises;  and 
can  it  be  said  that  the  tenant,  if  he  had  gpranted  a  right  of 
way,  or  covenanted  not  to  shut  up  windows,  or  not  to 
carry  on  a  particular  trade,  should  be  released  from  his 
engagement  by  this  conveyance  ?      It  is  impossible  that  it 
could  be  so,  and  I  take  it  that  there  is  no  distinction 
between  such  a  case  and  the  present.     Suppose  the  bishop 
had  restricted  the  tenant  of  lands  adjoining  to  his  palace 
by  similar  covenants,  could   the   tenant   insist  upon  a 
eonveyance  of  the  fee  discharged  firom  such  restrictions  ? 
Unless  we  were  coerced  by  the  most  stringent  words  in  the 
^  I,  for  one,  would  not  incline  to  think  so ;  and  I  con- 


290  CASES  IN  TRINITY  TERM. 


sider  that  so  fieir  firom  being  coerced  to  discharge  the  sub- 
tenant, we  may,  under  this  section,  make  such  a  conveyance 
as  we  may  think  fit.  No  doubt  the  words  of  the  section 
imply  that  we  are  to  exercise  a  just  and  sound  discretion ; 
but  I  think  we  shall  not  exercise  that  discretion  improperly, 
by  ordering  these  covenants  to  be  inserted  in  this  convey- 
ance. If  the  tenant  had  obtained  a  conveyance  in  fee,  and 
that  no  such  covenants  were  inserted  therein  by  the  land- 
lord, I  do  not  say  but  that  the  landlord  might  have  gone  to 
the  Court  of  Chancery  to  restrain  the  tenant  from  breaches 
of  them.  I  am,  at  all  events,  clearly  of  opinion,  that  this 
act  does  not  compel  us  to  discharge  the  tenant  from  those 
obligations,  and  I  think,  therefore,  that  these  exceptions 
must  be  over-ruled. 

Pennefather,  B. — I  think  the  intention  of  the  act 
6  &  7  Will.  IV.  c.  99,  was,  that  the  sub-tenants  hould  get 
a  fee,  corresponding  in  quality  with  the  interest  which  he 
had  before,  and  discharged  of  such  covenants  as  may  be 
considered  applicable  only  to  the  estate  of  a  tenant,  but 
that  all  other  covenants  were  to  remain  unaffected  by  the 
act.  If  the  tenant  held  lands  to  a  right  of  way,  or  had 
contracted  that  he  should  hold  the  lands  without  erecting 
a  nuisance,  he  must  take  the  perpetual  interest,  subject  to 
these  qualifications  ;  and  I  think  he  must  be  considered  to 
have  entered  into  a  contract,  not  only  with  his  landlord,  but 
with  the  owners  of  the  adjacent  ground.  I  think  the  legis- 
lature never  intended  to  controul  the  contracts  of  parties 
with  regard  to  such  rights  as  these.  I  think  we  have  a 
right  to  direct  that  a  conveyance  should  be  made  pursuant 
to  the  real  contract  of  the  parties ;  and  we  think  the 
sub-tenant  entitled  to  the  fee,  discharged  of  all  such  con- 
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tntcts  as  are  incompatible  with  such  an  estate,  but  subject        1841. 
to  soch  conditions  as  existed  between  that  lessor  and  the    Dockrbll 
odier  parties,  who  have  a  right  to  enforce  the  performance       Dolan. 
of  tbese  conditions,  and  that  these  exceptions  should  be 
o?er-raled.    And,  as  the  law  agrees  with  the  justice  of  the 
case,  I  think  the  petitioner  ought  to  pay  the  costs  of  his 
experiment  on  the  present  occasion. 

Richards,  B.,  concurred. 

Foster,  B.,  was  absent. 


Exceptions  over-ruled,  with  costs. 


REPORTS  OF  CASES 


AROUED  AND  DETERMINED 


IN   THE 

COURT  OF  EXCHEQUER 

IN  IRELAND. 

IN   mCBAELlIAS  TBBlt,   IN   THE   FIFTH   TEAB  OF  THE  REION 
OF  QUEEN   VICTORIA,  AND    THE    SITTINGS   AFTEB. 


J 
I 


1841. 


Exchequer  FERRERS  V.  COSTELLO  and  Wife. 

OF  Pleas. 
•/ait.  20. 

A.andhiswife  AssuMSPiT  on    a  promissory  note  by  indorsee  against 
property  set-    maker.     The  first  count  of  the  declaration  was  as  fol* 

tied  to  her  se-  ,  . 

parate  use,        *"^**  * 
made  their 
promissory 

note,  and  A.         "For,   that  whereas  the   defendant,   Isabella   CorfeJbj 

haying  died 

before  pay-      "  heretofore,  and  while  she  was  the  wife  oi  Daniel  Morgan 

ment  of  the 

note,  L,  his      ^^  npw  deceased,  and  the  said  Daniel  Morgan  heretofore, 

widow  beinir 

called  on  for  "  to  wit,  on  the  4th  day  of  November,  in  the  year  of  our 
"^i^U^a  jiwT  '  "  Lord  1833,  in  the  county  of  the  city  of  Dubliny  made 
^*pay  itas    "  ^^^^  promissory  note  in  writing,  and  delivered  the  same 

soon  as  I  am 
able."     L  af- 
terwards mar- 
ried the  defendant      The  fact  of  separate  property  did  not  appear  upon  the  pleading 
Held,  that  there  was  no  sufficient  consideration  in  this  promise  appearing  on  the  pkiwU 
ings  to  support  an  action  of  assumpsit. 
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*  to  one  Robert  Ferrar^  and  thereby  jointly  and  severally        1841. 

'  promised  to  pay  the  said  Robert  Ferrary  or  order,  the  Fbbrebs 
'  sum  of  £40,  twelve  months  after  the  date  thereof,  which  Costbllo. 
'  period  has  now  elapsed.  And  the  said  Robert  Ferrar  then 
^  and  there  indorsed  the  said  note  to  the  said  plaintiff, 
'  whereof  the  ssddlsabella  and  the  said  Daniel  then  and  there 
'  had  due  notice  ;  and  the  said  Daniel  emd  Isabella  then  and 
^  there,  jointly  and  severally,  promised  the  said  plaintiff 
'  to  pay  him  the  amount  of  the  said  promissory  note,  ac- 

*  cording  to  the  tenor  and  effect  thereof,  and  of  the  said 
'^  bdorsement.  And  the  said  plaintiff  avers  that  after- 
**  wards,  and  before  the  promise  of  the  said  defendant 
^  Isabella^  hereinafter  next  mentioned,  the  said  Daniel 
^  Morgan  died,  without  having  paid  the  amount  of  the  said 

promissory  note,  and  leaving  the  said  defendant  Isabella 
lum  surviving.  And  that  afterwards,  and  before  the  inter- 
Qiarriage  of  the  said  Isabelld^th  the  said  Lawrence  Costello^ 
to  wit,  on  the  first  day  of  November,  in  the  year  1839, 
the  amount  of  the  said  note  being  and  remaining  wholly 
due  and  unpaid ;  and  the  said  defendant,  Isabella^  having 
full  knowledge  and  notice  of  the  premises,  she,  the  said 
defendant  Isabella^  after  the  death  of  her  said  husband 
Daniely  as  aforesaid,  and  whilst  she  was  sole  and  a  widow, 
in  consideration  of  the  premises,  then  and  there  promised 
the  plaintiff  to  pay  to  him  the  amount  of  the  said 
note,  according  to  the  tenor  and  effect  of  the  same." 

^^  And  whereas  the  defendant  Isabella^  afterwards,  whilst 
she  was  sole  and  a  widow  as  aforesaid,  to  wit,  &c.,  at 
Dublin^  &c.,  was  indebted  to  the  plaintiff  in  £100  for  so 
much  money  then  and  there  paid  by  the  said  plaintiff  for 
lie  use  of  the  said  Isabella  whilst  she  was  sole  and  unmar- 

x2 


294  CASES  IN  MICHAELMAS  TERM. 

1841.  "  ried :  and  in  (here  follow  the  usual  money  counts).  And 
Febrbrb  «  the  said  defendant  Isabella  afterwards,  to  wit,  on  the  day 
CosTBLLo.  ^^  and  year  last  aforesaid,  at  the  place  aforesaid,  in  the  county 
"  of  the  city  afo  resaid,  she  being  then  sole  and  a  widow  as 
^^  aforesaid,  in  consideration  of  the  said  last-mentioned  pre- 
^^  mises  respectively,  promised  the  said  plaintiff  to  pay  to  him 
"  the  three  last  mentioned  several  sums  of  money  respectively 
^'  on  request :  yet  the  said  defendant  Isabella^  whilst  she  was 
^'  so  sole  and  a  widow,  as  aforesaid,  and  the  said  defendants, 
*^  Lawrence  and  Isabella^  since  their  marriage,  have  not  nor  has 
^^  either  of  them  as  yet  paid  the  said  several  sums  of  money 
^^  or  any  of  them,  or  any  part  thereof,  to  the  damage,  &c/' 

The  defendant  pleaded  the  general  issue. 

It  appeared  on  the  trial  that  the  note  in  question  was 
made  by   Isabella  Costello  and   her   first  husband,  during 
coverture.     After  proving  the  making  of  the  note,  a  wit- 
ness for  the  plaintiff  swore  that  after  Morgan* s  death,  an 
application  for  payment  was  made  to  the  defendant  Isahdk  i 
and  that  on  that  occasion  she  said,  ^^  it  is  a  fedr  debt,  and  I 
will  pay  it  as  soon  as  I  am  able."     The  plaintiff  then  pro- 
duced  the   will   of  a  person  named  Elizabeth  Clarke^  to 
prove  that  the  defendant,  Isabella,  had  been  thereby  left 
some  property  for  her  separate  use ;  and  a  trustee  under 
that  will  swore  that  he  had  paid  the  rents  of  that  property 
to  her,  Isabella,     The  defendant's  counsel  contended  that 
the  note  executed  during  coverture  was  void  as  to  Isabella, 
and  that  her  promise,  or  what  was  given  as  evidence  of  it, 
was  a  mere  nudum  pactum,  without  legal  consideration  or 
moral  obligation  to  support  it;  and,  that  being  a  nullity^ 
the  defendant  Lawrence  could  not  be  liable  to  the  payment. 
The  learned  Chief  Baron  directed  the  jury  to  find  for  the 
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plaintiff,  reserviog  leave  for  the  defendant  to  move  to  have  1841. 

tke  verdict  changed  into  a  verdict  for  the  defendant,  if  the  Ferrers 

court  should  be  of  opinion  accordingly.  Costello. 


Holmes^  with  whom  was  Fitzgihbon^  now  moved  accord- 
ingly.    If  any  presumption  exist,  it  is  that  Isabella  execu- 
ted the  note  under  the  coercion,  or  by  the  direction  of  her 
husband.     A   married   woman  cannot  contract   so   as   to 
Wcome  liable  in  a  Court  of  law,  Lloyd  v.  Leeia),  Cockshott 
V.  Bennett{b)y   Lewis  v.    Lee{c)^    Marshall  v.  Ruttan{d)^ 
Faithome  v.  Blaquire{e\   Littlefield  v.  Shee{f),     In  this 
case  there  is  not  even  a  moral  obligation.     [Brady,  C. 
B.— There  is  a  late  case,  Eastwood  v.  Kenyon{g)  overruling 
these  cases  of  moral  obligation.]     It  does  not  appear  that 
as  in  Lee  v.  MuggeridgeQC)^  the  money  was  procured  at  her 
request.     If  she  has  done  anything  to  affect  her  separate 
estate,   they   must  have  recourse  to  a  Court  of  Equity ; 
but  even   a  Court  of  Equity  would  not  make  a  decree 
against  herself  personally,  1  Mad.  Ch.  Pr.  599  ;  Francis  v. 
Vigzell(t).     The   cases  of  Atkins   v.   Hill(k),   Hawkes  v. 
&mders{l)^  have  been  overruled  by    Deehs  v.    StrtUt(m). 
That  "she  would  pay  it  when  in  her  power"  is  a  mere 
conditional  promise;  but   the  promise  to   pay  should   be 
positive,  whether  there  be  a  moral  obligation  to  support  it 
or  not,  Fleming  v.  Hayes(n) ;  Mucklow  v.  St,  George(p) ; 
Unbury  v.  Wrightman{p), 


(a)  1  Str.  94.  (6J  2  T.  R.  765. 

(e)  3  B.  &  C.  291.  (d)  8  T.  R.  545. 

ie)  6  M.  &  S.  73.  (/)2  B.  &  Ad.  811. 

{g)  3  Per.  k  Dav.  276.  (k)  5  Taunt.  36. 

(7)  1  Mad.  258.  (k)  Cowp.  288. 

(I)  Cowp.  289.  (m)  5  T.  R.  690. 

(n)  1  Stark,  370.  (o)  4  Taunt.  613. 
(p)  5  Esp.  196. 
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184L  Whiteside  and  Napier  for  the  plaintiff. — This  motion 

Ferrers     must  be  refused  :  the  proper  course  for  the  defendant  was 

V, 

CosTELLo.  to  move  in  arrest  of  judgment,  if  the  £BLCts  stated  on  tlie 
declaration  did  not  disclose  a  sufficient  cause  of  action, 
Lumley  v.  AUday(a).  The  wife  is  bound  to  pay  the 
amount  of  the  note,  she  having  joined  with  her  husband 
in  making  it,  and  it  being  proved  at  the  trial  that  she  has 
separate  property.  She  was  under  a  moral  obligation  to 
pay  it,  which  was  a  sufficient  consideration  to  support  ho* 
subsequent  promise  to  do  so.  Chitty  on  Bills,  7th  Ed.  18 ; 
B.  N.  P.  139;  1  Viner  Ab.  "Assumpsit,"  A;  Tramy* 

(b\  Hawkes  v.  Sanders(cjy  Atkins  v.   BanweDii)^ 

Suffield  V.  Bruce{e).     Even  were  the  note  originally  ?(wl 
as  to  her,  the  subsequent  promise  to  pay  would  bind  her. 
So,  where  goods  have  been  supplied  to  an  in&nt,  and, 
after  he  comes  of  age  he  promises  to  pay  for  them,  this 
promise  is  supported  by  the  previous  consideration,  Gxpf 
v.  Martin(f)^  Soi£thertonY.Whitlock{g\  Thornton  v*  M^g- 
worthQi).     Lord  Mansfield  has  said,  that  even  an  obligs^ 
tion  of  honour  is  sufficient  consideration  to  support  a  sub- 
sequent promise,    Gibbs  v.   Merrill(i).     A  promise  by  » 
bankrupt  after  he  has  obtained  his  certificate  will  bind  him 
in  respect  of  his  previous  liability  and  the  moral  obligatio0 
to  discharge  it,  Trueman  v.  Fent(m{k) ;  so,  of  a  promise 
made   after    an   usurious   contract,    Barnes   v.    HedUy(t\* 
Though  a  Court  of  law  cannot  enforce  equitable  rights, 
yet  it  will  look  at  them  to  enforce  legal  rights  through 


(a)  1  Cr.  k  Jer.  305.  (6)  1  Sid.  57.  pL  25. 

(c)  Cowp.  289.  ((f)  2  East.  505. 

(e)  2  Star.  175.  (/)  4  East.  76. 

{g)  1  Str.  690.  (/»)  2  B.  &  C.  824. 

(i)  3  Taunt.  31 1.  {k)  Cowp.  544. 
(/)  3  Taunt.  184. 
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their  means,  HutU  v.  Danvers(a)y   Thorpe  v.   Tkorpe(b\        1841. 
SaM  y.  Stevens{c)  ;  and  this  Court  may  recognize  the  fact      Ferrers 
that  the  defendant  Isabella's  separate  property  would  be    Costello. 
aTailiable  in  equity.     [Bradt,  C.  B. —  What  consideration 
18  ezjM^ssed  here  in  the  declaration  ?     As  I  understand  it. 
It  states  merely  the  making  of  the  note ;  and  that  in  con- 
sideration of  having  made  the  note  she  promised  to  pay. 
There  is  no  averment  that  the  money  was  paid  to  her.] 
After  a  verdict  has  been  had  every  thing  must  be  intended 
to  uphold  it.    The  contract  of  eifeme  covert  is  not  a  nullity, 
if  her  husband  be  present  and  assenting  to  the  transaction. 
Cm.  Dig.  "  Baron  and  Feme,"  Q ;  Manby  v.  Scott{d)j 
Bcwyer  v.  Peake(e)^  and  in  Lord  Northampton's  case(/), 
it  is  said  by  Manwode^  J.  that  if  9k  feme  covert  by  duress  joins 
in  a  lease  with  her  husband,  it  shall  bind  her.    Coverture  is 
not  the  same  sort  of  disability  as  infancy,  for  most  of  the  acts 
of  an  infant  are  void,  see  Hunter  v.  Agnew{g) ;  but  coverture 
is  merely  a  suspension   of  the  wife's  liability,  Moore  v. 
Butsey(h)f  Billy.  Hyde{i)^  Foley  y.Keatinye{j).  This  comes 
eomes  within  the  distinction  taken  in  the  note  to  Wennall 
V.  Adney(k) ;  but  the  reporters  there  make  inaccurate  distinc- 
tions between  the  liabilities  of  in£Euits  and  married  women. 
An  express  promise  to  pay,  if  there  be  any  postponement 
<rf  the  time  of  payment,  renders  the  party  who  makes  it 
liable  de  bonis  propriisy  Hart  v.  Minor s{l). 

This  case  was  again  argued  by  Napier  for  the  plaintiff. —  Wed.  Ncv,  3. 


(a)  Sir  T.  Ray,  370.  (6)  1  Ld.  Ray,  662. 

(c)  1  Sid.  89,  pi.  7.  {d)  Bridg.  231. 

(«)  Freem.  Ch.  Ca.  215.  (/)  3  Leon.  72. 

(g)  I  Fox  &  S.  15.  (A)  Hob.  95. 

ft)  Gilb.  £q.  Rep.  83.  0')  2  Jones,  153. 

(*)  3  B.  &  P.  347.  (/)  2  Cr.  &  Mee,  700. 
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If  there  was  no  separate  property  of  the  wife,  I  adx 

the  note  would  be  a  nullity;  the  validity  of  the  all 

CofTELLo.    of  the  making  of  the  note  depends  upon  the  &ct  o 

being  separate  property  or  not ;  for,  the  only  reason 

feme  covert  is  disabled  from  suing  is,  that  the  law  d 

contemplate  her  having  any  property  of  her  own. 

NBFATHER,  B. — It  is  Stated  in  the  declaration  tl 

promised   in  consideration   of   the    premises.     No 

merely  stating  that  2ifeme  coverte  made  a  note  joint 

her  husband,  is  no  consideration  for  an  express  p 

The  statement  in  this  declaration  does  not  go  farth* 

saying  that  she  did  the  manual  act  of  signing  the  note  a 

does  not  imply  a  consideration.]     In  I^ee  v.  Muggeri 

Sir  William  Grant  dismissed  the  bill,  because  thei 

no  power  to  the  married  woman  to  appoint  during  cov< 

but  he  sent  the  case  to  the  Court  of  Coounon  Pies 

the  plaintiff  recovered  there  upon  the  promise  of  tfa 

made  after  her  husband's  decease,  to  pay  a  debt  incui 

her  during  coverture.      [Brady,  C.  B. — In  Lee  v. 

geridgcy  the  declaration  averred  the  defendant  to  hay< 

rate  property.  Pennefather,  B. — It  is  manifest  the  j 

there  did  not  consider  the  making  of  the  note  a  sufficien 

ment  of  consideration].  But  in  Lloyd  v.  Lee^  it  is  laic 

that  a  moral  obligation  is  quite  sufficient  to  supj 

subsequent  promise.     [Pennefather,  B. — But  the 

obligation    must    be    stated      upon  the  pleadings: 

there  is  no  averment  as  in  Lee  v.   Muggeridge^  th 

money  was  lent  by  her  procurement]. 

Brady,  C.  B. — We  are  all  of  opinion  that  this 
ration  does   not   disclose  sufficient  facts   to  mainta 

(a)  5  Taunt.  36. 
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action.     I  shall  say  nothing  of  Lee  v.  Muggeridge,  as  it  is        1841. 
not  now  necessary  to  investigate   that  decision.      The     Fbrrbrb 
Court  have  all  agreed  that  the  judgment  must  be  arrested,    Costello. 
for  that  is  the  proper  course,  consequently  there  can  be 
no  costs  at  either  side.     We  would  give  no  costs  of  this 
motion,  as  the  party  might  have  demurred,  and  terminated 
the  case  at  less  expense. 

Judgment  arrested. 


1841. 

HUDSON,  Assignee  of  HENRY,  r.  M^ ALLEN.       'exc^quer 

OF  Pleas. 
Wed.  Nov.  3. 

1  ROVER. — The  plaintiff  was  the  assignee  of  one  Henrys  a  Troyer  lies  by 

bankrupt ;  the  defendant,  a  creditor  of  the  said  Henry ^  by  a  bankrupt 

jodgment  on  a  warrant  of  attorney.     The  defendant  had  ^i^^hy^dg- 

8ued  out  a  writ  of  execution  on  his  judgment,  directed  to  ^^'ofattor^" 

Ae  sheriff  oi  Armagh^  commanding  him  to  levy  the  amount  °u^*-ff  J^^^™  5 

herein  mentioned  of  the  e^oods  and  chattels  of  Henry.     This  <>v«^  ^^  P''o-, 

°  *^  ceeds  of  a  sale 

writ  was  delivered  by  the  defendant  to  the  sheriff,  who,  on  of  goods  of  the 

plaintiff,  seized 
toe  30th  December,  1839,  about  seven  o'clock  in  the  even-  prior  to  the 

ing,  seized  thereunder  the  goods  and  chattels,  the  subject  of  ruptcy,  undflr 

1  &  wnt  of  6ze» 

toe  present  action,  which,  before  and  at  the  time  of  such  cution  on  such 
seizure,  were  the  goods  of  Henry.     Henry  was  afterwards  ;Joi|^"*'^" 
duly  declared  a  bankrupt,  and  the  plaintiff  was  appointed  Jl^p^^^*^^_ 
liis  assignee.     At  the  trial  of  this  case  at  the  spring  assizes  ^  ^^%^ 
for  the  county  of  Armagh^  before  Mr.  Justice  Torrens.  it  ap-  e^ec^ition  cre- 

'^    ditor  of  such 

peared  in  evidence,  that  about  ten  o'clock  on  the  same  even-  act  of  bank- 
ruptcy, 
ing  on  which  the  goods  had  been  seized,  the  defendant  com-  Richards,  B. 

mitted  an  act  of  bankruptcy,  by  leaving  his  dwelling-house. 


V. 
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for  the  purpose  of  avoiding  his  creditors.     Two  days  after^ 
wards  the  sheriff  sold  the  goods  so  seized,  and  paid  over  the 
M'Allsk.    full  amount  of  the  sale  to  the  execution  creditor.     It  was 
not  proved  that  either  the  sheriff  or  execution  creditor  had 
any  notice  of  the  act  of  bankruptcy,  or  that  any  notice  had 
been  given  the  former  not  to  selL     The  present  action  was 
brought  by  the  assignee  of  Henry,  to  recover  the  value  of 
the  goods  so  sold.     The  defendant's  counsel  objected  that 
the  seizure,  having  been  previous  to  the  act  of  bankruptcy, 
was  lawful,  and  that  the  plaintiff  had  no  title  to  the 
goods   to  enable  him  to  maintain  the  action  of  tro?er. 
The  learned  Judge  overruled  the  objection,  and  sent  the 
case  to  the  jury,  giving  it  as  his  opinion  that  the  action  was 
maintainable,  but  reserved  the  point  for  the  consideration 
of  the   Court  above.     The  jury  found  for  the  plaindff. 
A  conditional  order  had  been  obtained  on  a  former  day 
to  set  aside  this  verdict,  which 

Holmesy  with  whom  were  Tomb  and  Sterne  J?.,  Milkr, 
now  moved  to  make  absolute.  The  security  which 
the  defendant  here  had  for  his  debt  was  within  the 
proviso  in  the  latter  part  of  the  126th  section  of  the 
act(a) ;  but  we  contend  that  trover  is  not  the  proper 
form  of  action  in  this  case.     If  any  action  does  lie,  it  is 


(a)  6  Will.  IV.  c.  14.  s.  126 And  be  it  enacted,  that  no  creditor  bit- 
ing security  for  his  debt,  or  haying  made  any  attachment  in  DubU»i  ^ 
any  other  place  by  virtue  of  any  custom  there  used,  of  the  goods  and 
chattels  of  the  bankrupt,  shall  receive,  upon  any  such  security  or  atudi- 
ment,  more  than  a  rateable  part  of  such  debt,  except  in  respect  of  any 
execution  or  extent  served  and  levied  by  seizure  upon,  or  any  mortgage 
of  or  lien  upon  any  part  of  the  property  of  such  bankrupt,  before  the  bank- 
ruptcy ;  provided  that  no  creditor,  though  for  a  valuable  consideration, 
who  shall  sue  out  execution  upon  any  judgment  obtained  by  default* 
confession,  or  nil  dicit,  shall  avail  himself  of  such  execution  to  the  prejo- 
dice  of  other  fair  creditors,  but  shall  be  paid  rateably  with  such  creditor. 
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one  for  money  had  and  received.     Neither  of  the  parties        iSil. 
were  trespassers  at  the  time  of  the  seizure :  the  execution      Hudson 
vas  a  lawful  act  at  the  time  it  was  laid  on,  and  no  action     M' Allen. 
of  tort  would  lie  against  the  sheriff;  a  relation  of  law 
can  never    make  an   act    tortious   which  was  originally 
lawful;  Butler  and  Baker's  case(a).     There  can   be  no 
labstantial  distinction  between  the  sheriff  and  the  defen- 
dant who  has  adopted  his  act.     The  effect  of  the  126th 
section  is  to  give  to  the  other  creditors  a  rateable  propor- 
tkm  with    the    execution    creditor,    not    to    render    the 
execution  void   altogether;    Nottley  v.   Buck{p)j    Taylor 
T.  Taylor{c).     In   Wymer  v.  Kemble{d)  the  plaintiff  was 
noi  a  creditor  having  security  for  his  debt ;  Lord  Tenterden 
there  says  the   seizure   and  sale  were  perfect  before  the 
act  of   bankruptcy.     In  Higgins  v.   M^Adam(e)  it   was 
held  that   a  plaintiff  in  execution   upon  a  judgment  by 
confession,  ceases  to  be  a  creditor  having  security  for  his 
debt,  within  the  statute  6  Geo.  IV.,  c.   16,  sect.   108, 
when  the   goods   seized  under  that  execution  are   sold, 
c^en  though  an   act  of  bankruptcy  be  committed  before 
^  return  of  the  writ ;  and  the  Court  there  decided  that 
Uie  creditor   was   entitled  to  retain   the  proceeds   of  an 
^ecution   sale  of  goods  of  the  debtor,   though  the  Jieri 
Jaeias  was  not  returnable   before  the  act  of  bankruptcy. 
The  goods  being  in  the  possession  of  the  sheriff,  he  had 
a  right  to  sell  them.     In  Nottley  v.  Buck  it  was  doubted 
whether  any  action  at   all  would   lie   in  such  a  case,  and 
the  Ck>urt  seemed  to  consider  that  at  all  events  the  sheriff 
would   not   be    liable  in   trover.     There  is   no    case  in 


(fl)  3  Co.  29,  b.  (6)  8  B.  &  C.  160. 

{ej  5  B.  fc  C.  392.  (</)  6  B.  &  C.  479. 


/^\   O    V      A.    T      1 
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ifi^l'       England  in  which  trover  has  been  held   to  lie  in  such  a 
UuDBOK     case  as  this.     The  old  law  gave  priority  to  the  seizure ; 
M' Allen,     the  new  statute   enacts  that  the  judgment   creditor  hj 
confession  shall  derive  no  benefit  from  his  prior  seizure 
luider  such  circumstances ;  but  it  does  not  say  that  the 
judgment  creditor  seizing  goods  under  such  circumstances 
shall  be  a  wrong-doer.     This  action  could  not  have  beeo 
brought  against  the  sherifi*.     [Richards,   B. — The  dit 
ficulty  I  have  is,  that  this  is  an  action  against  the  execution 
creditor ;  I   do  not  see  how  he  can  be  liable  in  trover.] 
In  Woodland  v.  FuUer(a)  trover  was  brought  against  an 
execution  creditor  for  goods  seized  by  the  sheriff's  officer, 
by  the  order  and  direction  of  the  defendant,  under  a  writ 
lodged  with   the  sheriff  before  a  vesting  order  made  by 
the   Insolvent  Court,  and  afterwards  sold.     It  was  there 
held  that  the  goods  were  bound  by  the  delivery  of  the 
writ  to  the  sheriff's  officer.     In  Garland  v.  CarlisU{b)  the 
seizure  and   sale  were  both  after  the  act  of  bankruptcy; 
so   in   Balme  v.    Hutton(c).     In    Groves  v.    Cowhaw(i)i 
which  was  a  case  under  the  English  Insolvent  Act,  7  Geo. 
IV.,   c.   57,    the  creditor   had  been   arrested  before  the 
seizure.     There   is   no   evidence   here   of  a  demand  and 
refusal,   so   as   to   show  the   defendant  had  been  guilty  of 
a  conversion.     Miller  also  referred  to  Justice    Pattis(ni9 
judgment  in    Giles  v.   Grover{e)  and  Justice   LittledaU* 
judgment  in  the  same  case,  p.  177. 

Gilmore^  Q.C.,  Whiteside  and  Napier ^  contra. — It  would 


(a)  1 1  Ad.  &  El.  859. 
(6)  7  Bing,  298 ;  10  Bing.  452 ;  4  Bing.  N.  C.  7. 
(c)  2  Cr.  &  Jer.  19.  {d)  10  Bing.  5. 

(e)  1  CI.  &  Finell,  77. 
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a  great  hardship  on  the  other  creditors  if  an  action 
•  money  had  and  received  were  to  be  the  only  remedy 
cases  like  the  present,  since  it  is  well  known  that  pro-  M<  Allen. 
ty  never  sells  at  sheriffs'  sales  for  its  full  value, 
lere  would  then  be  no  check  upon  execution  creditors 
Tying  to  sell  the  debtor's  property  whenever  they 
irehended  his  insolvency,  if  no  consequences  were  to 
>pen  but  the  mere  refunding  of  the  produce  of  such 
»,  made  at  an  undervalue.  The  execution  creditor 
%j  indeed,  justifiable  in  delivering  the  execution  to  the 
mSy  and  the  sheriff  was  justifiable  in  seizing  under  it ; 
t  from  the  time  when  the  act  of  bankruptcy  was  com- 
tted,  the  property  ceased  to  be  that  of  the  sheriff,  and 
came  that  of  the  assignee.  The  two  forms  of  action 
St  upon  the  same  grounds,  that  is,  that  the  property 
IS  in  the  assignee ;  Kitchen  v.  Campbett(a).  But  an  action 
r  money  had  and  received,  may  be  brought  if  the  plaintiff 
looses  to  waive  the  tort  committed  by  the  sale  of  his 
operty.  The  turning  the  property  into  money  was 
idf  a  conversion;  a  demand  and  refusal  are  only 
idence  of  a  conversion.  The  law  fluctuated  for  a 
Qg  while  upon  the  question,  whether  a  sheriff  was  liable 
trover  for  seizing  and  selling  the  goods  of  a  trader  after 
i  act  of  bankruptcy  had  been  committed  by  him ;  but 
is  now  settled  that  he  is  in  all  cases  so  liable.  Why, 
en,  should  the  execution  creditor,  who  adopts  his  act, 

►  free  ?     Even  where   a  seizure  was   originally  lawful, 

€  sheriff  will  be   liable  in   trover  for   the    conversion 

goods  which  he  had   no   right   to  retain;    Stead  v. 

(Ucoigne(b),      The    same   principle  is   to    be   found   in 


(a)  8  Wil«.  307.  (6)  8  Taunt.  527. 
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Oroves  v.  Cawan(a)j  a  case  not  diflFerent  in  principle 
firom  this,  in  which  C  J.  Tindal  treats  the  original  seizure 
M' Allen,  as  legal,  but  the  sale  as  illegal.  The  act  of  bankruptcy 
is  a  statutory  supersedeas  to  the  execution.  Notice  to 
the  sheriff  of  the  act  of  bankruptcy  is  immaterial,  Garhai 
V.  CarlisleQi) ;  and  if  an  action  for  money  had  and 
received  would  lie  against  the  execution  creditor,  (as  it 
is  conceded  that  it  would),  the  question  of  notice  would 
be  immaterial  here  also.  Eyen  in  Bdlme  v.  HvUmt 
which  was  decided  before  Garland  y.  Carlisle  was  dete^ 
mined  by  the  House  of  Lords,  the  Court  of  Exchequer 
admitted  that  the  execution  creditor  would  be  liable, 
notwithstanding  that  he  had  no  notice  of  the  act  of 
bankruptcy.  All  cases  not  within  the  proviso  of  the 
statute  must  be  within  the  exception,  Wymerv.  KemlMp)\ 
but  this  is  a  judgment  on  a  warrant  of  attorney,  and 
therefore  within  the  proviso,  as  being  a  judgment  by 
confession ;  Baker  v.  Pettigrve{d). 

Richards,  B. — (After  stating  the  facts  of  the  case).— 
Unquestionably  it  has  been  established,  though  not  with- 
out some  opposition,  but  upon  principles  that  appear  to 
me  perfectly  intelligible,  that  when  an  act  of  bankruptcy 
has  been  committed  before  the  issuing  of  the  execution^ 
the  sheriff  who  seizes  and  sells  the  goods  that  did  belong 
to  the  debtor  before  the  bankruptcy,  as  well  as  the 
plaintiff  in  the  execution  who  puts  the  sheriff  in  modoDj 
and  takes  the  benefit  from  such  sale,  are  each  of  them  liable 
to  be  sued  in  trover,  by  the  assignee  of  the  bankrupt) 
for  the  goods  so  seized.     There  are  many  cases,  but  I 

(a;  3  Moo.  &  Sc.  352.  (h)  4  Bing.  N.  C.  7. 

(c)  6  B.  «c  C.  479.  (d)  2  Ir.  Eq.  Rep.  151. 
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ink  It  soffident  to  refer  to  Balme  v.  Hvtt(m{a).     This        1S4I. 
r,  boweyer,  it  must  be  admitted,  is  a  hard  law,   and      Hudsoh 
entimes   presses   severely,  if  not  unjustly,   upon  the    M'Allxk. 
blic  officer  and  bond  fide  creditor.     But  as  long  as  the 
nff  is  bound  by  law  to  seize  and  sell  the  goods  of  the 
Sendant  in  the  execution,  and  none  other,  (and  I  do 
t  tee  how  the  law  could  be  otherwise  than  it  is  in  that 
pecC,)   so  long,   I  apprehend,  must  the  responsibility 
thesherijBT  and  execution  creditor  continue  to  the  extent 
at  I  hare  stated*    The  necessity  of   the    case,    and 
idoubted  principles  of  law,  require  that  it  should. 

But  in  the  present  case  it  is  insisted  that  a  still  more 
evere  and  stringent  rule  of  law  should  be  meted  out 

0  the  sheriff  and  to  the  execution  creditor.  It  is  said 
iHi  argued,  although  no  act  of  bankruptcy  had  been 
onmdtted  by  the  debtor  at  any  time  previous  to  the 
suing  of  the  execution  against  him,  or  prior  to  the 
Jzure  of  his  goods  by  the  sheriff,  that  nevertheless, 
)d  although  the  goods  which  the  sheriff  seized  were 

1  £urt  and  in  law  the  goods  of  the  defendant  at  the  time 
'  the  seizure,  and  although  it  is  not  alleged,  or  shown 

any  way,   that  the  sheriff  or  execution  creditor  had 

\j  notice  of  any  act  of  bankruptcy  committed  by  the 

ibtor  subsequently  to  the  seizure  under  the  execution, 

been  cautioned  against  selling  his  goods  by  any  one, 

at  nevertheless  the  sheriff  and  the  execution  creditor, 

the  absence  of  any  demand  on  them,  or  claim  by  any 
her  party,  are  guilty  of  a  tort  in  selling  the  debtor's 
kmIs,  and  of  a  wilful  conversion  of  those  goods,   which 

is  admitted    have    been  rightfiiUy  seized,   upon  the 

ra)9Bing.471. 
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1841.  ground  that  the  debtor  had  committed  a  secret  act  <rf 
Hudson  bankruptcy  after  the  seizure,  of  which  they  (the  sheriff 
M'AuuEM.  and  execution  creditor)  knew  nothing.  The  question 
is  not  whether  the  proceeds  of  the  sale  should  not  be 
paid  over  to  the  assignee,  to  be  distributed  rateably 
amongst  the  creditors  of  the  bankrupt ;  for  that,  I  ap- 
prehend, is  not  disputed,  and,  in  my  opinion,  may  be 
come  at  in  another  way;  but,  whether  the  execution 
creditor,  who  rightfully  sued  out  his  writ  of  Ji.  fa,j  and 
rightfully  delivered  the  same  to  the  sheriff,  by  wbom 
the  goods  were  legally  and  rightfully  seized,  is,  as  well  in 
this  case  as  where  the  act  of  bankruptcy  has  been  com- 
mitted before  the  execution  delivered,  to  be  made  a 
tort-feasor  by  relation ;  and  that  upon  the  ground,  that 
he  has  not  taken  notice  of  a  secret  act  of  bankruptcy, 
of  which  he  had  no  knowledge,  and  because  he  baa 
omitted  to  be  active  in  withdrawing  his  execution  bm 
the  sheriff  upon  the  commission  of  such  secret  act  of 
bankruptcy ;  and  this  brings  me  to  the  act  of  parliament 
upon  which  the  question  in  this  case  turns,  6  Wm.  IV., 
c.  14,  sect.  126.     (Reads  the  section.) 

Now,  I  must  say,  that,  in  my  opinion,  these  words 
in  the  proviso  may  be  well  satisfied  without  giving  them 
the  harsh  and,  I  would  say,  unjust  construction  contended 
for.  The  proviso  in  this  section  does  not  say  that  the 
execution  is  to  be  void  and  of  none  effect  from  the  com- 
mission of  an  act  of  bankruptcy  after  the  delivery  to 
the  sheriff,  nor  declare  that  no  sale  shall  take  place  undtf 
it,  or  that  the  duty  of  the  sheriff  to  sell  under  it  shall 
cease,  or  any  thing  tantamount  to  that,  at  least,  in  my 
opinion.  Now,  in  the  Insolvent  Debtor's  Act,  in  England, 
7  Geo.  IV.,  c.  51,  sect.  34,  the  language  is  much  more 
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eipress  and  emphatic,  though  there  the  fact  that  was        1841. 


to  render  the   creditor  incapable  of  availing   himself .  of     Hudson 

Vm 

Ik  execution  was  one  of  a  public  nature,  viz.,  the  arrest    M< Allen. 
and  confinement  in  gaol  of  the  debtor ;  and  such  as  any 
execution   creditor  or  sheriff  might  be    reasonably  sup- 
posed  to   know,   or    to    have   the    means   of   becoming 
acquainted  with.     The  words  of  that  act,   sect.   34,  are 
these: — **  In   all  cases  where    any   prisoner,   who   shall 
"  petition  the  said  Court  for  relief  under  this  act,  shall 
"have    executed    any   warrant    of  attorney   to    confess 
"judgment,    or  shall   have  given  any  cognovit  actionem^ 
"whether  for  a  valuable  consideration  or   otherwise,  no 
"person   shall,   after  the   commencement   of  the  impri- 
"sonment   of  such  prisoner,  avail   himself  or  herself  of 
^^any  execution    issued,    or    to    be    issued,    upon    any 
"judgment  obtained,    or    to    be    obtained,    upon    such 
"warrant  of  attorney,   or  cognovit   actionem^  either    by 
"seizure    and    sale   of  the  property   of   such   prisoner, 
**  or  of  any  part   thereof,   or  by  sale   of  such   property 
"theretofore  seized,   or  any  part  thereof;  but  that  any 
''  person  or  persons  to  whom  any  sum  or  sums  of  money 
*'  shall  be  due  in  respect  of  any  such  warrant  of  attorney 
^'  or  cognovit  actionem^   shall   and   may  be  a  creditor  or 
^*  creditors  for  the  same   under  this   act"(a).     And,  no 
doubt,   it  has    been    held,   upon    that  statute,   that  the 
toest  and  imprisonment  of  the  debtor,  after  seizure  and 
before    sale,   followed    up    by   his   subsequent  discharge 
toder  the   Insolvent  Act,  entitle   the  assignee  to  proceed 
in    trover    against    the    execution    creditor.     Groves    v. 
Onohamj    and     the     cases    there    referred    to.      And    I 


(a)  This  section  is  re-enacted  by  I  &  2  Vic.  c.  110,  s.  61.     The  Irish 
InsoWent  Act,  3  &  4  Vic.  c.  107»  s.  48,  contains  a  similar  provision. 

Y 
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1841.        am  free  to  admit    that    these  cases  touch  the  pieieat 
Hudson      question  very  nearly,  and  certainly  have  pressed  me  mudh; 
M*Allen»     however,  they  do  not  appear^  upon  the  best  consideratioii  i 
can  give  them,  to  govern  the  present  case.     The  langoagt 
of  the  act  of  parliament,   upon    which    these    dedsiott 
turned,  appears  to  me  to  be  different  in  some  essential 
particulars  from  the  statute  upon  which  the  present  quel* 
tion  is  to  be  decided,  as  I  think  I  have  shown.     And  b 
the  case  of  Groves  v.  Cawfiam^  the  fact  that  notice  of  die 
insolvency  of  the  debtor,  and  a  caution  against  selling  under 
the  execution  were  given,  was  relied  on  by  the  Court,  in 
pronouncing  judgment,    as  an  important    and    material 
circumstance  in  the  case;  though,  no  doubt)   in  another    j 

.i 

case,    an  action  of  trover  appears  to    have  been  held    ^ 
by   the  Court  of  Common    Pleas,    to    be   maintainable 
in  a  case  that  came  before  that  Court  On  a  question 
of    pleading,  and  in   which  no  averment   of   notice  of     ' 
insolvency  to  the  execution  creditor  appears  to  have  be^ 
made  in   the   pleadings :  I  allude  to  the  case  of  Kdcy  v.     { 
Mint€r{a).     In  that  case  the  action,  which  was  trover,     j 
was  brought  by  the  assignee  of  the  insolvent  against  the 
execution     creditor;    I    find,    however.     Chief    Justice 
Tindaly   in   giving  judgment  and  speaking  of  Nottky^* 
Bucky  upon  which   I  shall  presently  remark,  says,  "  there 
"  was  an   express   averment  in   the   replication  that  the 
"  sheriff  had  notice  of  the  act  of  bankruptcy  before  he 
"  proceeded  to  a  sale ;  he  was,  therefore,  clearly  a  wrong 
"  doer."     Now,  if  it  be  necessary,  to  make  the  sherilf 
"  clearly  a  wrong  doer,"  that   he   shall  have  notice  of 
the  bankruptcy   or  insolvency   when    the    same  occuff 
subsequently   to  the  issuing  of  the  execution,   I  confess 

(a)  1  Scott,  620. 


FIFTH  VICTORIA.  309 


088  to  understand  why  the  execution  creditor,        1841. 


I  anterior  to  any  thing  the  sheriff  does,  and      Hudi on 

r. 

likely  to  know  any  thing  about  the  subsequent    M'Allxm. 

t  of  his  debtor,  should  not  be  entitled  to  a 

or  demand  of  the  goods  before  he  can  be 

ig  doer ;  and  I  find  no  case,  unless  Kelcy  y. 

one,   that    takes    a  distinction  between  the 

■editor   and  sheriff  upon  the  section   of  the 

under  consideration,  or  upon  any  analogous 


Lus  discussed  the  class  of  cases  that  are  founded 
vent  Debtors'  Act  and  Bankrupt  Act,  where 
bankruptcy  occurs  previous  to  the  issuing  of 
D  and  the  seizure  of  the  goods  of  the  debtor, 
ler  cases  cited  which  I  think  it  necessary  to 
first,  Wymer  v.  Kemble:  that  was  an  action 
f  the  execution  creditor  against  the  assignee 
r,  in  which  the  execution  creditor  recovered. 

take  it,  merely  decides,  that  a  creditor  ^ho 
[ecution,  under  which  the  debtor's  goods  are 

him  by  the  sheriff,  on  a  bill  of  sale,  is  not 
,  having  security  for  his  debt"  according  to  the 
m  of  the  6th  Geo.  IV.  c.  16  ;  and  no  doubt 
e  having  been  paid.  But  it  is«  relied  upon, 
Bayhy  there  states  that  the  proviso  in  the 
ection  of  that  English  statute,  "  fastens  upon 
le  exception,"  and  to  the  extent  of  preventing 
or  execution  creditor  from  withholding  from 
»^o{  the  bankrupt   the  proceeds  of  the  sale. 

does^ttiiifill^ll^exception ;  but  it  is  another 

er  without  any  kind  of  previous  notice  of  such 

Y  2 
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1841.  act  of  bankruptcy,  or  demand  of  the  goods,  it  operates  Dot 
Hudson  merely  to  discharge  the  sheriff  from  the  performance  of 
M* Allen,  his  duty  under  the  execution,  but  divests  and  takes  oat 
of  him  €0  instanti  the  special  property  which  he  has  m 
the  goods.  Baron  Bayley^  however,  when  discussing  the 
same  case  with  counsel,  in  the  course  of  the  argument 
says,  "  Your  argument  goes  to  the  extent  that  the  asag- 
"  nee  may,  at  any  period,  even  after  the  lapse  of  10  yean, 
*'  recover  money  levied  under  a  judgment  by  confession;" 
to  which  proposition  the  learned  Baron  does  not  certainly 
appear  himself  to  assent. 

The  next  case  to  which  I  would  refer  is  Morelandf. 
Dickens{a) :  that  was  an  action  of  assumpsit  brought  by 
the  assignees  of  a  bankrupt  against  an  execution  creditor 
for  money  received  by  him  from  the  sheriff,  under  an 
execution  founded  upon  a  warrant  of  attorney ;  bat  in 
truth  it  was  in  principle  similar  to  Wymer  v.  Xiemifc/the 
Court  holding  that  when  the  sheriff  receives  from  the 
defctor  the  amount  of  the  execution  before  an  act  of  bank- 
ruptcy committed,  the  execution  creditor  is  not  a  creditor 
having  security  for  his  debt  at  the  time  of  the  bankruptcy, 
and  accordingly  the  execution  creditor  had  judgment  in 
that  case  also. 

Notley  V.  Buck^  is  the  next  case  that  I  think  it  neces- 
sary to  notice.  That  was  an  action  for  money  had  and 
received,  brought  against  the  sheriff,  who,  though  he  had 
seized  before  the  bankruptcy,  had,  subsequently  to  the  act 


{a)  8  B.  &  C.  722. 


FIFTH  VICTORIA.  311 

of  bankruptcy,  sold  the  debtor's  goods  under   execution, 
and  paid  over  the  proceeds  to  the  execution  creditor.     In 
that  case  the  Court    declined    expressing    any    opinion     M'Ai.len. 
whether    the  sale  by  the    sheriff  was  right  or  not,  and 
merely  held  that  the  proceeds  of  the  sale  belonged  to  the 
assignee.     Lord  Tenterden  expresses  himself  thus  in  that 
case,  (8  B.  &  C.  164  and  165)  :     "  The  intention  that  a 
"  creditor,  under  such  circumstances,  shall  not  have  the 
"  fall  benefit  of  his  execution,  but  only  be  paid  pari  passu 
"  with  the   other   creditors   is   sufficiently  manifest :  the 
"  difficulty  is   as  to   the   means   of  giving  effect  to  this 
"  intention,  no  mode  being   mentioned  in  the  act ;  and, 
"  upon  consideration,  it  appears  to  us  that  the  only  effec- 
"  tual  mode  is  to  prevent  the  creditor  from  receiving  the 
"  money  produced  by  a  sale  of  the  goods  taken  in  execu- 
"  tion.'*     And,  again,  he  says — "  The  seizure  being  prior 
**  to  the  act  of  bankruptcy  will  be  la\vful  and  right :  it  is 
"  not  necessary   to   say   whether   the   sale  be  lawful   or 
'*  tortious ;  the  sale  may  be   a  lawful  one,  and  yet  the 
**  proceeds    may   belong   to    the    assignees,   or,  if  it    be 
**  wrongful,  they  may  waive   the  wrong  and  sue  for  the 
**  proceeds  as  money  received  for  their  use."     The  case  of 
GUes  V.    Graver^  also   cited    by  the    plaintiff's    counsel, 
decides  that  when  goods  have  been  seized  under  a  Ji.  Ja,, 
but  remain  unsold  in  the  hands  of  the  sheriff,  he  shall  sell 
them  under  a  writ  of  extent   in   chief,  or   in  aid,  tested 
ifter  the  seizure  under  the  Ji.  fa,^  but  delivered  to  the 
iheriff  before  the  sale ;  and  shall  satisfy  the  Crown's  debt 
srithout  regard  to  the  previous  execution;  the  House  of 
Lords  holding  that  in  a  case  so  circumstanced  the  execu- 
tion could  not  be  considered  as  completed  by  the  seizure  ; 
and  the  same  principle  will  be  found,   I  apprehend,  appli- 
cable to  other  cases,  and  cannot  now  be  questioned.    But, 
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I  am  not  aware,  that  any  of  the  principles  to  be  deduced 
from  that  ease  need  be  impugned  in  deciding  the  present; 
M' Allen,    that  case  in  no  way  conflicts  with  the  position  that  the 
sheriff,  who  seized  goods  under  an  execution,  has  a  spedai 
property  in  such  goods,  liable  to  be  divested,  no  doubt: 
but  having  rightfully  seized  them,  as  in  this  case,  and 
having  such  special  property  in  them  by  virtue  of  sock 
seizure,   the  difficulty  is  to  understand  how   he  or  the 
plaintiff  in  the  execution,  can  be  said  to    have  Ufi^ylfy 
converted  such  goods,  because  the  debtor  may  subsequently 
have  committed  some  secret  act  of  bankruptcy.     I  appre- 
hend that  in  many  cases  the  right  of  property  will  not 
alone  be    sufficient  to  entitle  a  party  to  sustain  tnnrer 
against  a  person  in  possession.     In  Janes  v.  JFh}st(a\  it 
was  held,  that  a  demand  was  necessary  to  maintain  trom, 
though  the  property  in  that  case  (certain  bills  of  exchange) 
.    clearly  belonged  to  the  assignees  in  point  of  law.    It  is, 
as  I  take  it,  a  mistake,  and  quite  against  the  authorities 
to  suppose  that  a  general  property  in  goods  will,  in  erery 
case,  without  more,  entitle  a  party  to  bring  trover.    To 
make  a  party  guilty  of  a  tort,  in  a  case  circumstanced  as 
the  present,  when   the  seizure  was   originally  lawful,  I 
take   it,  that   a  wilful  conversion  should  be  ^own,  and 
that  for  such  a  purpose  it  would  be  necessary  to  show  a 
demand  and  refusal  of  the  goods,  or,  at  least,  clear  notice 
of  the  plaintiff's  rights  ;  and  that  such  demand  should  be 
made,  or  notice  shown,  at  a  period  when  the  defendant 
had  it  in  his  power  to  deliver  or  refuse  such  goods ;  not  a 
demand  after  a  sale  had  without  notice  of  a  title  acquired 
by  relation  by  the  assignees,  as  in  the  present  case.    And 
now,  having  looked  as  carefully  as  I  could  through  ail  the 

(a)  9  B.  &  c.  764. 
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cases  that  have  been  cited,  I  do  not  apprehend  that  any        1841. 
of  them  decide  the  very  point  that  we  have  at  present      Hudson 
before  us ;  and  hebg  strongly  impressed  with  the  mischief    M< Allen. 
Jiat  would  arise  from  the  construction  of  this  act,  con- 
fided {pr  by  the  plaintiff,  and  the  injustice  that  such  an 
Ulerpretation  of  the  act  would  work  to  public  officers,  and 
0  innocent  persons,  and  neither  the  words  nor  spirit  of 
he  act,  in  my  opinion,  calling  for  any  such  interpreta- 
ian,  but  rather  excluding  it,   I  confess,  notwithstanding 
liat  my  learned  brothers  entertain  a  different  opinion,  I 
kA  hound  to  express  my  own,  and  to  state  that,  in  my 
DpnioQ,  this  action  of  trover  cannot  be  sustained.     I  take 
i  that  the  sheriff^  rightfully  seizing  imder  a  Ji.  fa,  the 
noper  goods  of  the  debtor,  and  having  no  notice  of  any 
KVitfer,  either  by  the  act  of  the  party,  or  subsequent  secret 
Ct  of  bankruptcy  that  could  confer  on  any  third  person 
n  interest  in  such  goods,  may  sell  the  goods  that  he 
^  seized,  it  being  his  duty  in  execution  of  the  writ  so  to 
0)  for  which  there  is  abundance  of  authority ;  and  that 
aving  sold  the  goods,  he  must,  in  law,  be  considered  as 
olding  the  proceeds  for  whosoever  may  be  justly  entitled 
hereto ;  and  that  he,  or  the    execution    creditor,   if  he 
divers  the  proceeds  of  the  sale  to  him,  may  be  sued  for 
le  same  in  an  action  for  money  had  and  received  by 
le  assignees. 

PsNVEFATHER,  B. — Baron  Richards  has  stated  the 
ds  of  this  case,  and  the  views  which  he  has  taken  of  it, 
itb  great  clearness ;  but  I  am  bound  to  say,  that  the  view 
take  of  the  case  differs  from  that  which  strikes  him.  I 
link^  that  in  order  to  give  effect  to  the  126  th  section 
'    the     Bankrupt    Act,     upon     which    we    have   been 


314  CASES  IN  MICHAELMAS  TERM. 


1B41.        commenting,  we  must  hold  that  the  creditor  of  a  trader,  by 
Hudson     judgment   on   confession,   who   has    seized  the  goods  of 
M* Allen,     the  trader,  and  after  an  act  of  bankruptcy  by  the  trader, 
has  sold  them  under  an  execution,  is  answerable  to  the  assig- 
nee for  their  value  in  this  form  of  action.  It  appears  that  no 
case  has  been  decided  exactly  upon  this  point ;  but  the  deci- 
sions that  have  been  made  appear  to  me  to  authorize  the  con- 
struction which,  independantly  of  those  cases,  I  would  be 
inclined  to  put  upon  this  act.     It  must  be  remembered  that 
this  is  a  question  arising  upon  the  bankrupt  laws,  and  die 
policy  of  those  laws  is,  that  no  preference  shall  be  giyen 
to  any  creditor,  except  where  expressly  permitted  by  them. 
The  126th  section  of  the  6  Will.  IV.  c.  14,  enacts,  that  no 
creditor  of  a  bankrupt  shall  be  entitled  to  a  preference, 
except  he  has  issued  execution,   and  has  actually  had  the 
goods  of  the  bankrupt  seized ;  and  then  the  proviso  at  the 
end  of  the  section  takes  out  of  the  benefit  of  the  exception, 
the  creditor  who  has  obtained  his  judgment  by  virtue  of  a 
warrant   of  attorney;  I  think,  therefore,  that  such  a  cre- 
ditor is  to  be  considered  as  a  creditor  who  has  no  security  for 
his  debt :  in  order  to  carry  the  object  of  the  legislature  into 
effect,  I  think  his  hands,  and  the  hands  of  those  he  may 
have  set  in  action,  are  to  be  considered  as  tied  ;  and  that 
he  cannot,   by  retaining  the  proceeds  of  a  sale  for  any 
portion  of  time,  derive  an  advantage  over  the  other  credi- 
tors.    If  any  thing  short  of  that  were  to  be  held,  and  if  the 
property  in  the  goods  were  to  be  considered  as  vested  in 
such  an  execution  creditor,  great  detriment  would  ensue  to 
the  other  creditors ;  because  the  case  of  a  sale  at  an  under- 
value could  not  be  reached  ;  the  goods  of  the  bankrupt,  to 
w  hich  the  other  creditors  are  rateably  entitled,  might  be  sold 
at  one-fourth  of  their  value ;  and  the  only  remedy  the  other 
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creditors  would  have,  would  be  to  recover  the  money  pro-        1841. 
daoed  by  the  sale,  by  an  action  of  assumpsit ;  a  slow  remedy,      Hudson 
and  one  which  probably  would  never  recompense  them  for  the    M<  Allen. 
injury  sustained.     But  though  it  must  be  admitted  that  no 
decision  has  been  made  on  the  exact  point  before  us,  yet 
cases  have  been  cited  in  argument,  which,  in  my  opinion, 
go  the  length  of  establishmg  the  principles  which  are  to 
govern  it.     On  a  corresponding  statute,  in  England^  it  has 
1)een  decided  that  the  assignee  can  recover  in  an  action  for 
money  had  and  received  the  price  of  goods  seized  and  sold 
under  circumstances  similar   to  the  present;    that    case 
establishes  the  right  of  the  assignee  against  the  execu- 
&n  creditor;    and    I  do  not    find  in  it   any  expression 
vhich  intimates,  on  the  part  of  the  Court,  the  impossibility 
of  the  assignee  bringing  an  action  of  trover  imder  similar 
circumstances.     Then   it  has  been  held  on  the   English 
Insolvent  Act,  7  Geo.  IV.  c.  57,  that  trover  can  be  main- 
tabed  against  the  execution  creditor :  the  words  of  that 
clause   are  somewhat  different  from  those   of  the  clause 
Wore  us ;  for  it  expressly  says,  that  after  insolvency  the 
Seizure  shall  not  be  proceeded  with,  and  no  sale  shall  take 
place ;  but  it  does  not  say  that  the  parties  shall  be  tort 
feasors.     In  order  to  put  the  estate  of  the  insolvent  in  a 
^tuation  in  which  it  may  be  properly  available  to  the  cre- 
ditors, it  was  held  that   the  execution  creditor  must  be 
made  answerable  for  the  value  of  the  goods.     I  think  the 
principle  there  established  is  to  be  extended  to  the  present 
case  ;  and  I  cannot  see  why  there  should  be  a  different  prin- 
ciple in  the  cases  of  insolvents  and  bankrupts.    Now,  let  us 
see  whether  there  are  any  words  in  the  statute  of  Will.  IV. 
c.  14,  which  substantially  fall  short  of  those  in  the  7  Geo.  IV. 
c,  57.     The  principle  of  both  enactments  is  equality ;  and 
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no  creditor  is  entitled  to  a  preference,  unless  he  brings  Ik 
ease  exactly  within  the  clause  which  gives  him  that  pie- 
M'AxLBv.    ference.  The  effect  of  the  proviso  in  the  126th  section  is,  in 
my  mind,  to  take  out  of  and  from  the  benefit  of  the  excep- 
tion, a  creditor  by  judgment  on  confession,  as  if  so  &r  m 
regards  him,  it  had  never  been  made ;  otherwise,  he  would 
avail  himself  of  it  to  the  prejudice  of  the  other  crediton. 
The  object  of  the  act  is,   that  such  a  creditor  shall  not 
derive  any  benefit  from  his  judgment,  and  shall  not  effact 
an  injury  upon  the  rest  of  the  creditors.      That  objeot 
would  be  effected  only  in  a  limited  degree,   were  we 
to  hold  that  he  shall  only  refund  the  proceeds  of  the  sale,  for 
while  he  holds  the  money,  he  would  avail  himself  of  tbe  se- 
curity for  a  time.    But  for  the  doubts  entertained  by  Baitm 
Richards,  and  my  sincere  respect  for  his  opinion,  I  should 
have  had  no  doubts  of  my  own  in  this  case ;  but  I  think  the 
object  of  the  act  can  not  be  attained,  unless    the  judg- 
ment creditor  be  held  responsible,  not  merely  for  the  pro- 
ceeds of  the  sale,  but  for  the  actual  value  of  what  he  hitf 
received.     It  certainly  does  press  itself  on  my  mind  thM 
injury  may  be  done  to  innocent  persons,  in  consequaioe  of 
such  a  principle ;  and  that  the  sheriff,  who  has  seized  the 
goods  of  the  debtor,  should  be  protected  against  a  secret 
act  of  bankruptcy,  which  the  debtor  may  have  committed' 
That  consideration  has  made  the  Courts  hesitate  long) 
whether  they  would  hold  a  sheriff  liable  in  trover  for  the 
sale  of  goods,  sold  by  him  after  an  act  of  bankruptcy,  of 
which  he  had  no  notice ;    but  upon  the  judgment  of  the 
House  of  Lords,  the  sheriff  was  held  so  liable,  and  the 
present  case  is   not  one  of  greater  hardship.      But  the 
sheriff  must  act  with  discretion  ;  and  if  a  writ  be  placed  in 
his  hands  to  be  executed  against  a  trader,  and  he  suspects 
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lay  danger  of  a  secret  act   of  bankruptcy  having  been        I84i. 
eoBBUtted  by  the  trader,  the  sheriff  must  secure  himself  by      HimsoK 
at  indemnity.     It  appears  to  me  then,  that  the  act  of    MAllek. 
bankraptcy  8ta3rB  the  hands  of  all  parties.     The  sheriff 
cumot  sell  the  goods,  and  the  execution  creditor,  if  he  do 
not  in  time  countermand  the  authority  he  has  given  the 
sheriff,  must  be  held  liable  for  the  amount  of  the  goods  if 
uld*     He  is  to  be  paid  rateably  with  the  other  creditors, 
but  cannot  avail  himself  of  his  security  to  their  exclusion. 
Btron  FbsieTj  who  has  been  prevented  from  attending  here 
today,  concurs  with  me  in  this  case. 

Brady,  CB. — I  also  am  of  opinion  that  this  form  of  action 
IB  maintainable  in  this  case ;  I  feel  it,  however,  to  be  due  to 
tile  reqpect  I  feel  for  the  opinion  of  Baron  Richards^  that  I 
ihould  express  the  reasons  which  have  induced  me  to  come 
to  this  conclusion.  I  shall  not  discuss  the  analogy  between 
the  section  oi  the  6  Will.  IV  c.  14,  upon  which  this  ques- 
tion has  arisen  and  the  nearly  corresponding  section  of  the 
SmgUsh  Insolvent  Act ;  but  I  cannot  observe  any  sound 
distinction  between  the  one  and  the  other.  The  principle 
of  botii  is  identical ;  the  language  of  both  is  identical  to  a 
certain  deigtee ;  and  I  think  the  meaning  of  the  words, 
"  no  creditor  shall  email  himtdfy*  is  explained  in  the  Irish 
Bankrupt  Act  by  the  terms  of  the  English  Insolvent  Act, 
that  ^'  no  person  shall  avail  himself  of  any  execution,  &c., 
obtained  upon  such  warrant  of  attorney,  &c.,  either  by 
seizure  and  sale  ot  the  property  of  such  prisoner,  or  any 
part  thereof,  or  by  sale  ot  such  property  t/ieretofare  seizedy 
or  any  part  thereof,  but  that  such  person  to  whom  such 
sum  of  money  shall  be  due  in  respect  of  any  such  warrant 
of  attorney,  &c.,  may  be  a  creditor  for  the  same  imder  that 
act."     Now,  upon  this  section  of  the  Insolvent  Act,  it  has 
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1841.        been  decided  that  an  action  of  trover  would  lie  against  tKe 
Hudson      sheriff   who  sold  goods,    as  wdl  as  against   the  execu. 
M' Allen,     tion  creditor  whose  execution  had  been  laid  on  before  the 
imprisonment  of  the  insolvent,  Kelcy  v.  Minter(a)f  a  case 
not  cited  in  argument.     There  it  is  manifest  that  the  ques- 
tion of  notice  was  not  made  the  ground  of  demurrer ;  the 
whole  &cts  are  spread  upon  the  record.     In  that  case  it 
was  held,  that  trover  would  lie  at  the  suit  of  the  assignee 
of  an  insolvent  debtor  against    the  execution    creditor, 
when  the  execution  had  been  laid  on  before  the  imprison- 
ment of  the  insolvent,  and  the  sale  of  the  goods  seized 
had  taken  place  afterwards.     Lord  Chief  Justice  Itndal 
there  says — ^^  It  is  true  that  nothing  is  said  in  the  case 
^^  of  Notley  v.  Buck^  as  to  the  liability  of  the  execution 
*^  creditor  to  an  action — ^it  was  not  necessary ;  the  Court 
"  were  only  dealing  with  the  sheriff.     But  upon  general 
^^  principles,  I  hold  it  to  be  clear,  that  where  one  puts 
^^  another  in  motion,  the  former  is  responsible  for  all  the 
"  illegal  acts  of  the  latter  that  necessarily  result  from  his 
"  employment."      To   consider   the   case   of  the  sheriff, 
concerning  whom   it  is  now  settled  that  he  is  liable  in 
trover  for  the  seizure  and  sale  of  goods  of  a  bahknipt, 
seized  and  sold  after  an  act  of  bankruptcy  has  been  com- 
mitted : — it  has  been  held  that  the  property  rests  by  rela- 
tion in  the  assignees ;  and   therefore  that  the   sheriff  in 
seizing  and  selling  the  goods,  under  such  circumstances, 
has  seized  and  sold,  not  the  goods  of  the  bankrupt,  but 
those  of  his  assignees.     The  question  then  here  is,  whose 
goods  did  the  sheriff  seize  ?     The  sheriff,  by  seizing  the 
goods,  acquired  a  special  property  in  them ;  but  the  gene- 
ral property  remained  in  the  bankrupt.     Had  the  goods 

(a)  1  Scott,  616. 
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remained  in  specie  unsold,  will  it  be  contended  that  they        1841. 


id  not  become  the  property  of  the  bankrupt's  assignee  ?      Hudson 
To  make  the  fund  available  for  the  creditors,  the  assig-     M*  Allen. 
oees  of  a  bankrupt  must   take   all  his   property :  if  the 
contrary  position  were  established,  the  judgment  creditor 
iroald  be  enabled  to  avail  himself  of  his  execution  to  the 
prejudice  of  the  general  creditors :  thus — suppose  the  case 
of  a  seizure  of  leasehold  property  of  the  house,  &c.,  of  a 
trader,  and  that  the  assignees  wished  to  sell  it,  can  it  be 
Slid  that  the  execution  creditor  could  refuse  to  do  so  ?     I 
think  then   the  whole   qnestion   resolves  itself  into   the 
simple  point,  whose  were  the  goods   at  the  time  of  the 
sale  ?     In  Whitworth  v.  Ch/ion(a)j  Baron  Parke  puts  the 
case  on  these  grounds :  he  says — ^'  In  Groves  v.  Cowham^ 
^^  the  sale,  which  was  the  act  of  conversion,  was  after  the 
"change   of  property;   the  goods,   therefore,   were  not 
"  liable  to  the  sale."     On  these  grounds,  I  must  say,  that 
I  am  clearly  of  opinion  that  these  goods  had,  at  the  time 
of  the  sale,  become  the  property  of  the  assignee  by  the 
operation  of  the  statute ;  and  that  the  judgment  creditor 
'Wiving  received  the  proceeds  of  the  sale,  must  be  respon- 
sible for  the  consequences.     The  operation  of  this  decision 
IS  not  to  make  these  parties  trespassers.     In  trespass  the 
damages  may  be  greater  than  those  directly  occasioned  by 
the  mere  act  of  trespass;  but  here  the  damages  cannot 
be  greater  than  the  amount  of  the  property  sold.     I  am 
therefore  of  opinion  that  the  rule  for  a  new  trial  must  be 
discharged. 

Rule  discharged. 


(a)  1  Moo.  &  Rob.  834. 
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1841. 

E^S?r  BOYLE  V.  OLPHERTS. 

Fn.  Nov.  12. 

P>^^^  Henry  Carey  being  seized  in  fee  of  the  lands  rf 
d^^the  ^^^'^V^J^^9  in  the  county  of  Londonderry,  by  indenture 
same  to  A.,  his  of  lease,  dated  23d  October,   1731,  demised  the  same  to 

heirs  and  as- 
signs, for  a      John  Inoin,  Andrew  M^  Cully,  and  others,  by  the  name  of 
term  of  three 

liyes,  with  a  ^^  All  and  singular  that  tract  and  parcel  of  land  com- 
renewa], "  ex-  "  nionly  called,  or  known,  by  the  name  of  Derrynqflm^ 
Sd'a  c..  hL  "  situate,  lymg,  and  being,  in,  the  manor  of  PeBfrn^ 
8^,"il  roy-  "  barony   of  Kenaght,    and    ctfonty   of  Londonderry,  It 

JilrAill^t  "  ^^^^  *^  *^^  ^^'  (lessees),  then-  heirs  and  assigin, 
earth,  &c,  and  <<  for  a   term  of  three  lives,  therein  named,  ^ezceptiiur 

hogt  or  twrf  ^  '  ^^ 

mossei  what-    "  *  always  to  the  said  Henry  Carey,  his  heirs  and  assiintfi 

soeyer,  toge-  ,  ^  ^  ^  d 

ther  with  all     "  *  all  royalties,  minerals,   fuller's    earth,  clay   for  brick 

woods,  &c.,  J  1  1      .  • 

with  ingress,  ^^  ^  and  earthenware,  coal  pits,   quames,   lime,   slate,  or 

gross  to  dig  "  *  stone,   and  hogs  or  turf  mosses  whatsoever ;   together 

ciOTy^^all  "  *  with  all  woods  and  underwoods,  by  whatsoever  name 

before  ex^  ^^  "  *  ^^  names  called  or  known,  then  or  thereafter  standing, 

ceptedpre-  ((  *  lying,  and  being,  within  or  upon  the  said  premises; 

berty  at  all  «  <  ^th  ingress,  egress,  and  regress,  to  dig  for,  fell,  and 

said  H.  C,  his  "  *  carry   away,  all  and  every,  the  before  excepted  pre- 

heirs  and  as- 
signs, to  fowl,  ^'  ^  mises ;  and   liberty  at   all   times   for   the   said  Henry 

upon  the  pre-  "  *  Carey,  his  heirs  and  assigns,  to  fowl,  hunt,  and  hawk 

always  aM^  "  *  in  and  upon  the  premises,  saving  always  and  reserving 

of*Sb^xcep^  "  *  ^^*  ^^  ^^s  exception  to  the  said,  (lessees),  their  heta 

l^MM  *their  "  *  ^^  assigns,  liberty  to  dig  out  and  take  lime,  slate, 

heirs,  and  as-  «  « or   other  stone,    and   turf  moss,    to    be     spent    and 

signs,  iiDerby 

to  dig  out  and  «<  employed  upon  the  premises,  and  not  elsewhere,   the 

take  lime, 

slate,  or  other  <<  ^  same  not  to  be  cut  or  digged  out  without  the  order 

stone  and  turf 

mo8M  to  be 

spent  and  employed  upon  the  premises.** 

Held,  that  by  the  above  exception  the  subsoil  of  the  bogs  was  reserred  to  the  lessoTi 
and  that  the  tenant  took  only  a  right  of  turbary  therein. 
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id  appointment  of  the  said  Henry  Carey^  his  heirs        164A. 
id  assigns ;'  "  at  the  rent  of  £20  a  year,  with  a      Botu 
ant   for    perpetual  renewal  of  the  said  lease,    on    Olpbsbts. 
ent  of  £1  renewal  fine  on  the  fall  of  each  life.     In 
ear    1798   the   estate  of  Henry  Carey ^   the  lessor, 
become  rested  in  one  Henry  Blacker^  who,  in  that 

executed  a  renewal  in  the  exact  terms  of  the 
r  lease,  to  John  M^Cailly  and  others,  who  then 
lented  the  lessees  of  the  lease  of  1731«  Henry 
gr,  the  reversioner  in  fee,  by  his  will,  dated  20th 
ry,  1827,  deyised,jdl  his  interest  in  the  said  lands 
I  defendant,  the  Rev.  Richard  Olpherts^  who,  on 
iath  of  Blacker f  in  September,  1827>  became  entitled 
e  reversion  in  the  said  lands.  One  of  the  cestuis 
\e  in  the  lease  of  1798  had  died  in  1818,  and  in 

applications  had  been  made  by  the  plaintiffs,  in 
I  the  interest  of  the  lessees  had  become  vested, 
icker  for  a  renewal,  which  he  promised  to  execute ; 
B  having  died  before  any  such  renewal  was  effected, 
e  application  was  made  after  his  death  to  the  de- 
Qt,    OlphertSf   who   at  first  promised   to  renew   the 

but  afterwards  refused  to  do  so ;  alleging,  as  a 
1  for  such  refusal,  that  the  plaintiffs  had  encroached 
the  bogs  of  Derrynqflaw  in  a  manner  which  they 

not  entitled  to  do,  under  the  original  lease  of 
Upon  the  defendant,  OlpherUf,  refusal  to  renew, 
enants  served  a  notice  upon  him,  calling  upon 
to  do  so,  and  tendering  the  amount  of  the  rent 
renewal  fines  then  due,  with  a  draft  renewal  for 
ipprobation.  Such  applications  were  repeated  in 
h  and  April,  1838,  and  again  on  the  17th  May, 
at  year.  On  the  24th  May,  1838,  the  defendant's 
ors,     Messrs.    Davisatif    wrote    to     the    plaintiffs' 
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1841.  solicitor,  requiring^  a  few  days  to  consider  about  the  draft 
renewal,  which  time  was  at  once  granted  them.  Tbee 
OLPHXRT8.  days  having  passed,  and  no  objection  being  made  by 
the  defendant's  solicitor,  the  draft;  renewal  was  engrossed 
and  tendered  to  the  defendant  for  his  signature.  On  the 
4th  June,  1838,  notice  was  served  by  the  plaintiffs  of 
their  intention  to  file  the  present  bill.  On  the  7th  June 
a  notice  in  reply  was  served  by  the  defendants,  cautioning 
the  plaintiffs  against  proceeding,  and  requiring  tiU  iTth 
June  to  consider  the  matter.  On  the  8th  Jane  the  bill 
was  filed,  and  on  the  same  day  a  notice  was  served  on 
the  defendant's  solicitor,  informing  him  that  as  the 
defendant  had  refused  a  renewal,  and  had  put  off  the 
plaintiffs  on  many  former  occasions,  a  bill  had  been  filed; 
but  that  if  a  renewal  were  granted  within  a  fortnight, 
the  plaintiffs  would  not  hold  the  defendant,  Olpherttj 
liable  for  the  costs  of  filing  the  bill.  On  the  16th  Jun^ 
1838,  just  before  the  expiration  of  the  time  required  by 
the  defendant's  solicitor,  the  draft  renewal  was  returned 
with  the  following  indorsement : — 

"  We  approve  of  the  within  draft,  on  the  part  of  the 

"  Rev.  Richard  OlphertSy  subject  to  the   marginal  obser- 
**  vations.     R.  and  J,  Davison.'* 

The  plaintiffs  having  acceded  to  all  the  important 
alterations  required  by  the  defendant,  and  re-altered  the 
draft  only  in  respect  of  a  few  clerical  errors :  it  was  re- 
turned on  the  22d  June,  1838,  to  the  defendant's  solicitois, 
with  a  requisition  that  they  would  return  it  on  the  27th 
Jime.  The  draft  was  not  returned  on  that  day,  nor  was 
any  commimication  made  by  the  defendant  to  the  plaintiffs^ 
till  the  10th  July  following,  when  a  notice  was  served  b^ 
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I  defendant's  solicitors,  apprising  the  plaintiff  that  they        ^^^^ 
I  been  advised,  that  under  the  original  lease  of  1731,  ^    Botlb 
reservation  of  "  bogs  and  bog-mosses"  comprehended    olphebts 
subsoil  of  the  bogs ;  and  claiming  that  the  defendant 

entitled  to  have  the  renewal  of  the  lease  of  the  pre- 
ss made  with  this  restriction.  The  draft  renewal  was 
I  varied,  making  this  reservation  of  bogs  and  turf- 
ses  to  the  landlord,  ^'  Whether  the  same  bogs  and 
irf-mosses,  or  any  parts  or  part  thereof  have  or  has 
noe  the  making  of  said  original  lease  been  cut  out  and 
[hausted  of  turf  and  reclaimed  or  not."  This  was 
ddered  by  the  plaintiffs  as  a  total  variation  of  the 
inal  contract,  and  they  refused  to  accede  to  the  alter- 
q;  but  on  the  6th  August,  1838,  served  a  notice  on  the 
ndant,  proposing  to  frame  the  exception  of  the  bogs 
turf-mosses  to  the  lessor,  ''as  fully  and  to  the  same 
ctent  as  the  same  were  excepted  and  reserved  to  Henry 
^arey^  his  heirs  and  assigns,  by  the  said  original  lease  of 
731,  according  to  the  intent,  meaning,  and  construction 
f  the  same  indenture  of  23d  November,  1731 :  it  being 
?reby  declared  and  agreed  by  and  between  the  parties 
ereto,  that  whatever  was  excepted  or  reserved  to  the 
dd  Henry  Carey^  and  his  heirs,  by  the  said  original 
ase  of  2dd  November,  1837,  shall  also  be  excepted  and 
served  out  of  this  grant  and  demise  to  the  said  Richard 
UphertSy  his  heirs  and  assigns."  On  the  13th  August  a 
ce  in  reply  was  served  by  the  defendant,  refusing  to 
jpt  this  offer,  and  declining  to  give  a  renewal.  ITie 
Ufe  in  the  renewal  of  1798,  expired  in  December,  1838. 
i  cause  now  came  on  to  be  heard  upon  pleadings  and 
>&•     None   of  the   facts   of  the  case   were   disputed ; 

it  was  admitted  that  the  entire  matter  in  controversy 

z 
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1841.  was  the  subsoil  of  the  bogs  upon  the  premises,  wkich, 
BoTLB  during  the  previous  continuance  of  this  demise,  had  been 
Olphsrts.  cut  out,  and  which  subsoil  had  been  improved  and  made 
arable  by  the  tenants  after  the  bog  itself  had  been  used 
and  consumed  by  them  in  the  exercise  of  the  right  of  uang 
the  turf,  granted  to  the  lessees  by  the  original  lease.  It 
was  not  contended  that  the  tenants  had  made  any  iin- 
proper  use  of  this  right. 

Sergeant  fVarren^  Mr.  Moorcy  Q.C.,  Mr.  T.  B.  C.  SmiAj 
Q.  C,  and  Mr.  Montgomery^  for  the  plaintiffs. 

At  the  time  when  the  first  application  for  a  renewal  was 
made  to  the  defendant,  no  objection  was  made  with  respect  to 
his  claim  to  the  subsoil,  and  he  repeatedly  promised  to  renew 
before  any  such  claim  was  made.  The  improvements  and 
the  reclaiming  of  the  exhausted  bogs  had  all  been  made 
by  the  tenants  with  the  knowledge  of  the  landlord,  and 
without  any  notice  from  him  of  any  such  claim  as  he  now 
sets  up.  The  reservation  in  the  original  lease  is,  *'to 
enter,  dig,  and  carry  away."  Now,  it  cannot  be  said, 
looking  to  what  was  reserved,  that  it  was  not  intended 
that  the  tenant  should  not  retain  what  the  landlord  had 
not  carried  away;  there  could  therefore  have  been  no 
encroachment  by  the  tenant :  but  even  if  there  had  been 
an  encroachment  by  the  tenant,  that  would  not  have 
deprived  him  of  his  right  to  a  renewal,  Trad  ▼• 
LhDyer{a). 

The   Attomey-Generaly    Mr.   Martkyy  Q.  C,  Mr.  5. 
Holmesj  and  Mr.  Wliiteside  for  the  defendant. — It  is  plain 

(a)  2  Bligh,  N.  S.  11 ;  1  Dow.  &  CI.  125,  S.  C. 
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tbat  if  the  tenant  were  originally  entitled  to  the  subsoil,  1841. 
lie  is  now  so  entitled ;  and  if  the  landlord  be  now  so  Botle 
entitled,  he  has  a  right  to  have  the  covenant  modified  in  Olphebts. 
the  renewal.  It  is  admitted  that  the  tenants  have  re- 
claimed the  land  and  altered  the  denomination  of  it ;  we 
ire  therefore  thrown  back  to  the  consideration  of  what 
the  thing  demised  was,  and  what  was  the  thing  excepted 
in  the  lease  of  1731.  The  effect  of  the  exception  was, 
that  the  bog  remained  in  the  landlord  as  if  he  had  not 
oecuted  the  lease  at  all.  In  Lord  Cardigan  v.  Armit- 
!!(^e(a),  it  was  decided,  that  the  effect  of  an  exception  in 
I  lease  is,  to  leave  the  lessor  seized  of  the  thing  excepted 
18  in  his  original  estate  and  title.  If,  then,  the  bogs  and 
Bosses  were  not  granted  to  the  tenant  by  the  lease  of 
1731,  they  are  now  the  fee-simple  of  the  landlord ;  and 
die  change  of  denomination  from  bog  to  arable  land,  is 
tiot  to  operate  to  his  prejudice.  The  exception  gave  to 
the  tenant  a  qualified  right  to  cut  turf,  which  would  be 
wholly  nugatory  if  the  soil  itself  passed  to  him.  The 
whole  of  the  plaintiff's  case  is,  that  he  has  encroached, 
but  that  his  landlord  has  permitted  the  encroachment. 

[Pennefathbr,  B. — We  feel  disposed  to  direct  an  eject- 
sent  to  be  brought  for  all  these  bogs  and  mosses,  or 
rhat  were  bogs  and  mosses  at  the  execution  of  the  lease 
f  1731,  which  is  to  be  considered  as  still  in  force;  no 
emporary  bar  to  be  set  up ;  and  the  jury  to  specify  the 
mount  of  the  parcels ;  and  to  lay  the  landlord  under 
irms  to  furnish  a  map  to  the  plaintiffs,  upon  which  the 
arcels  sought  by  the  ejectment  shall  be  marked (i).] 

(a)  2  B.  &  C.  196. 

h)  A  nearly  similar  course  was  pursued  in  Irons  \.  Douylas,  3  Ir.  Eq. 

Rep.  601. 

z2 


326  CASES  IN  MICHAELMAS  TERM. 

1841.  Mr.  Holmes  submitted  that  the  venue  should  be  laid  in 

BoTLE       a  diflferent  county  from  that  wherein  the  lands  lay. 


V, 

Olphbrts. 


[Pennefather,  B. — That  is  never  done.] 

After  the  Court  had  consulted  for  some  time, 

Brady,  C.  B.  said — A  great  deal  of  expense  would  be 
incurred  in  such  an  ejectment  as  we  contemplated,  wUch, 
after  all,  may  end  in  bringing  back  this  question  for 
decision  here,  either  on  a  bill  of  exceptions,  or  a  motion 
for  a  new  trial ;  and  we  should  have  to  give  the  same 
opinion  then,  sitting  as  a  Court  of  Law,  which  we  are 
just  as  competent  to  do  now,  sitting  as  a  Court  of  Equity. 
If  the  question  as  to  the  construction  of  the  lease  be 
decided  in  favour  of  the  defendant,  then  a  question  of 
quantity  may  arise,  which  will  be  matter  for  a  trial  at 
law,  which  the  Court  may  mould  as  it  shall  think  proper; 
but  if  the  Court  now  construe  the  lease  in  favour  of  the 
plaintiffs,  the  question  will  be  decided  altogether,  so  fer 
as  we  can  decide  it ;  and  the  other  party  will  still  have  his 
right  of  appeal.  We  shall  therefore  hear  argument  as  to 
the  construction  of  the  lease. 

And  the  Court  called  on  Mr.  T.  B.  C.  Smith. 

Mr.  Smith, — The  exception  is  not  of  the  soil,  but  of 
"  bogs  and  turf-mosses.'*  It  would  be  highly  inconvenient 
to  hold  that  when  the  tenant,  in  the  exercise  of  his  right, 
had  cut  out  the  different  portions  of  bog  dispersed  through 
the  premises,  the  landlord  should  then  be  entitled  to  the 
patches  of  the  subsoil  here  and  there.     Besides,  the  excep- 
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don  of  the  "  bogs"  is  illustrated  and  explained  by  the        ^641. 

words  "turf-mosses,"  which  clearly   do   not  comprehend       Boyle 

tie  subsoil,  and   only  refer  to   an  easement.     If,   then,    Olphbbta. 

"  turf-mosses"  cannot  be  considered  as  words  excepting  to 
the  landlord  more  than  the  surface,  the  word  "  bog"  can- 
not be  considered  as  vesting  in  him  the  soil,  for  it  is 
merely  used  in  conjunction  with  the  synonymous  term 
"  turf-mosses,"  according  to  the  usage  of  conveyancers. 
[Richards,  B. — Is  not  a  "  turf-moss"  a  bog  ?]  Bog 
might  possibly  mean  the  subsoil,  but  the  other  phrase  is 
Uss  ambiguous.  [Fosteh,  B. — I  should  say  that  there 
is  a  large  portion  of  Ireland  where  the  word  bog  is  quite 
onknown,  such  lands  being  always  termed  mosses.]  But 
the  reservation  enables  the  lessor  "  to  dig  for,  fell,  and 
cany  away"  the  excepted  premises:  it  cannot  be  con- 
tended that  he  was  to  "  carry  away"  the  subsoil.  There- 
bre  the  words  must  mean  something  distinct  from  the 
land  itself. 

Mr.  Marilej/y  Q.C.,  and  Mr.  Holmes^  on  the  other  side.  Thur.Nov,  18. 
There  is  a  distinction  between  an  exception  and  a  reser- 
^don;  an  exception  must  be  of  part  of  the  thing 
gwmted,  a  reservation  is  of  a  thing  not  in  esse  ;  Co. 
ito.,  47  a.  The  words  of  this  exception  are  purposely 
^  in  their  strict  meaning;  and  what  will  pass  by 
words  in  a  grant  will  be  excepted  by  the  same  words 
in  an  exception;  Skep.  Touchst.^  100.  "Bog,"  in  its 
^wdinary  import,  means  land  of  a  particular  quality,  and 
not  a  mere  easement;  and  "turf  moss"  may  mean  the 
^e  thing,  though  in  a  different  part  of  the  exception 
^  is  admitted  to  mean  an  easement.  The  word  moss 
^  used  as  synonymous  with  land  in  several  statutes,  as 
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1841.        the  Enfflish  act  concerning  moss  troopers,  13  &  14  Car 


BoTLB       II.  c,  22 ;  and  the  Irish  acts,  5  Geo.  II.   c  9;  11  &  12 
OLPHBBTfl.    Geo.    III.,    c.    4;     30    Geo.    III.     c    20,    sect    21 

[Foster,  B It  strictly  has  that  meaning  in  the  north 

of  England  and  in  Scotland.']  [Pbknefather,  B^ 
There  is  no  doubt  but  that  a  grant  of  bog  would  pan 
the  soil.]  It  has  been  argued  that  the  saving  of  the 
right  of  ingress  is  inconsistent  with  the  exception  of 
land^  because  that  right  would  not  be  necessary  to  sad 
a  reservation;  but  in  Whistler  v.  Pa8low{a)  it  was  held 
that  such  a  saving  of  a  right  of  ingress  was  not  inooo- 
sistent  with  an  exception  which  was  held  to  except  tlie 
soil;  Pincombe  v.  Thomas(b)  is  inconsistent  with  the 
former  case.  It  is  usual  to  insert  such  rights  of  entry 
in  conveyances,  ex  abundanti  catUeld.  [Bradt,  C.  B^— 
In  p.  95,  of  Shepherd!8  Touchstone^  Pincombe  v.  Tkomu 
is  cited  to  show  that  a  right  of  entry  qualifies  the  reser- 
vation ;  but  in  Atherletfs  edition  it  is  made  a  qiiet^ 
whether  these  words  can  make  any  difference.]  The 
word  '^  moss"  in  the  singular  number  has  not  the  same 
meaning  as  '^ mosses"  in  the  plural;  a  man  speaking 
of  turf  moss  must  mean  turf,  but  speaking  of  turf  monti 
he  must  certainly  mean  bogs.  A  reservation  of  ^*  timber 
trees,  wood,  and  underwood,"  has  been  held  not  to  have 
the  same  signification  as  a  reservation  of  timber  treeSi 
woods^  and  underwood ;  Ze^A  v.  Heald{c).  [Pknnefathib 
B. — If  we  are  to  suppose  the  exception  to  be  confined  to 
turf  mosses,  and  that  then  the  right  to  turf  mosses  is 
reserved  to  the  tenant,  would  not  that  be  to  give  in  one 
clause  what  is  taken  away  by  the  other  ?] 

(a)  Cro.  Jac.  487.  (b)  lb.  524. 

(c)  1  B.  &  Ad.  622. 
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Mr.  MooTty  Q.C.,  in  reply.  1841. 

BOTLB 

Inis  question  has  not  arisen  for  the  first  time  in  this    Olphsbts. 
case.     In  the  year  1818,  a  bill  was  filed  in  thb  Court  by 
a  person  named  Osborne,  against  Mr.  Blacker,  who  was 
then  the  landlord  of  all  this  property  in  question,  for  a 
renewal ;  and  on  that  occasion  it  was  referred  to  Baron 
Smith  (according  to  the  then  practice  of  this  Court)  to 
settle    a   renewal,   in  which  he  excepted  all   bogs  and 
BKffises  that  were  sudi   at    the    time  of   the    renewal, 
ghring  the  tenant  the  bog  that  was  then  cut  out,  so  that 
the   plaintiffs  have  had  the  opinion  of  a   Baron  of  this 
Court  in  fevor  of  what  they  now  contend  for.     In  Leffh 
T.  Heald{a),  Justice  Pattison  said  that  the   meaning  of 
the  exception  in  that  case  was  not  to  be  derived  from 
die  word  ^'^  wood"  only,  but  from  all  the  other  language 
with  which  it  was  accompanied ;  now  here  many  things 
are  excepted,  which  it  cannot  be  contended  would  pass 
die  soil  in  a  grant ;  royalties,   minerals,    {Shep.    Touch,, 
98,  and   Mr.   Preston* s  note,)   fuller's   earth,   coal   pits, 
(Lord  Cardigan  v.  Armitage),  quarries,   and  woods,  and 
tmderwoods,   which  last  would  not  pass   the  soil   here, 
tt  they  are  particularised  by  the  explanation,   ^^  standing, 
growing,  or  being  then  or  thereafter  on  the  premises;" 
Shep.    Touch.,   94,   Preston's  note.      The    law   has    not, 
hideed,  fixed  a  definite  meaning  upon  the  words,  *'  bog 
aod  tmf  moss,"  but  the  Court  will  refer  to  all  the  other 
reservations    in    the    deed    to  explain   them,    upon    the 
principle  of  noscitur  a  sociis.      Bog  is   not   a   word   of 
magical  meaning,  but  its  sense  may   be  cut   down  and 
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1841.        restricted.      The  word    ^'turf   moss"    should  have  tlie 


BoTLE       same  meaning  both  in  the  exception  and  in  the  reserva- 

V. 

Olpherts.    tion. 

Brady,  B. — In  this  case  a  bill  has  been  filed  by  the 
plaintiffs,  claiming  a  renewal  under  a  covenant  contained 
in  a  lease  of  the  23d  October,    1731,  and  an  adjudica- 
tion by  this  Court  of  their  rights  under  that  instrument. 
It  is  contended  on  the  part  of  the  plaintiffs,  that  by  the 
words  of  the  exception  contained  in  that  lease  respecting 
the  bogs,  nothing  was  excepted  to  the  landlord  but  a  right, 
in   the   nature   of  a   common  of  turbary,  of  cutting  tuif 
upon  the  demised  premises ;  and  that  the  tenant  retained 
an  absolute  property  in  the  soil  of  the  bogs  for  all  other 
purposes,  as  well  in  those  which  had  been  cut  out,  as  in 
the  uncut  bogs,  in  which  he  admits  the  landlord  had  a 
right  of  turbary,  and  in  which  the  tenant  had  a  privilege 
of  cutting  turf  for  his  own  use.     The  original  quantity  of 
arable  land  demised  by  the  lease  of  1731,  was  about  250 
acres,  and  the  quantity  of  bog  upon  the  premises  at  the 
time  was  about  350  acres.     Now   this,   though  not  very 
material,  Cannot  be  disregarded  in  the  construction  of  the 
instrument,    for   it    is    now    contended   on    the    part  of 
the  tenant,  that  the  intention  of  the  lessor  was  that  he 
should  give  to  the  tenant  all  the  subsoil  of  the  bogs,  ac- 
cording as  they  should  be  gradually  cut  out  and  reclaimed. 
There  has  been  no  case  cited  in  argument  directly  showing 
that  the   words   "  bog,"  or  "  moss,"  have  any  particular 
definite  meaning ;  but  on  the  plain   construction   of  this 
instrument,  I  think  these  words  must  be  intended  to  mean 
land  in  that  particular  condition.     By  a  g^ant  of  bogs,  eo 
nomine^  lands  will  pass  undoubtedly.     The  word  nearest 
in    signification    to    these    which     I    have  been   able  to 
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n  the  books,  is  heath,   it  is  said  in  Coke  upon        1841. 
p.  4,  b,  that  if  a  man  grant    "  omnes   bruercu       Boyle 
soil  will  pass :  so  here  we  have  an  authority  as    Olphebts. 
iiiing  of  that  word ;  "bogs,"  and  "turf-mosses," 

resemble  it  nearly ;  so  it  would  appear  to  me 
hose  words  also  the  soil  might  pass.  Certain 
so  have  been  cited  in  explanation  of  these  terms ; 
rged  by  the  defendant's  counsel  that  "  turf-moss'* 
n  a  moss,  capable  of  producing  turf;  but  it  is 
le  other  side  that  these  terms  are  cut  down  in 
fication  by  the  subsequent  words,  "  with  ingress, 
1  regress,  to  dig  for,  fell,  and  carry  away  all  and 
before  excepted  premises."  However,  there  are 
M  in  the  reservation  to  the  landlord  to  which 
Is  are  more  applicable  than  they  are  to  bogs 
ases ;  and  considering  that  these  are  the  words 
as  qualifying  the  exception,  I  do  not  think  it 
nclusively  that  such  must  be  their  effect  By  a 
woods,"  eo  nomine^  the  soil  will  pass ;  but  words  of 
I  may  be  used  therewith  which  may  so  qualify 
ng  of  that  term  as  that  nothing  shall  pass  but 
.     However,  all  the  cases,  such  as  this,  are  in- 

of  the  right  of  ingress,  &c.,  reserved  to  the 
Thus  it  was  in  Leffh  v.  Heald^  and  in  Lord  Car" 
rmitagej  which  establishes  that  where  there  is 
id  the  law  would  reserve  a  general  right  to  the 
uch  right  is  not  to  be  cut  down  by  a  special 
i  of  a  right  of  entry ;  so  that  the  words  "  with 
c,"  do  not  necessarily  imply  that  the  words  of 
ling  grant  are  to  be  cut  down  from  their 
leaning.  An  argument  has  been  raised  from 
:  to  the  tenant  of  liberty  to  cut  turf;  and  it 
reasonably  contented  that  the  words  are  to  be 
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1841.  taken  in  a  different  sense  in  the  singular  from  that  in 
BoTxjB  which  they  are  to  be  taken  in  the  plural  number,  but 
Olphsbts.  on  the  foregoing  grounds  I  am  of  opinion  that  the  words, 
^^bogs  and  turf  mosses,''  do  not  pass  a  mere  right  to 
the  landlord,  but  except  the  s<h1  itself.  I  think,  therefcre^ 
the  tenant  is  to  be  held*  to  have  gotten  the  soil  of  all 
the  lands,  not  bogs,  comprised  in  the  lease  of  1731, 
and  that  in  such  of  the  lands  as  were  bogs  he  got  a  riglit 
of  turbary  only ;  and  the  judgment  of  the  Court  will 
be,  that  a  renewal  is  to  be  decreed  upon  these  tern 
This  question,  however,  seems  to  have  been  fidrly  raised, 
and  the  parties  are  not  to  pay  costs.  We  shall  refer  it  to 
the  officer  to  settle  a  draft  of  a  renewal,  having  regard 
to  this  construction  of  the  instrument. 

Pbnnefatheb,  B. — The  ordinary  course  in  this  case 
would  have  been  to  have  referred  it  to  the  officer  to 
settle  a  drafifc  of  a  renewal,  and  we  might  have  directed 
an  ejectment,  to  try  the  right  of  these  parties   to  tb^ 
soil   of  the  bog  in  question;   but  we  thought  expen9^ 
might  be  saved  them   by   our  pronouncing  our  opinio^ 
at  once  on  the  effect  of  this  instrument,   as  an  appe^ 
wiU  lie  from  our  decision  directly  to  the  House  of  Lord^ 
If  the  words  of  the  reservation  had  stopped  with  ^^bog^ 
alone,   there  could  not,   as   I   conceive,  have   been  any 
question  about  it ;  but  the  question  is,  what  constructioD 
we  are  to  put  upon   the  word  <*  mosses."     I  think  the 
addition    of  '^  turf"   explains    '^  turf  moss"    to  mean  s 
piece     of    ground    capable    of    producing    turf.       One 
exception  is  explained  by  the  other.     We  cannot,  I  think, 
consider  it   as  any  thing  else  than  an  exception  out  of 
the   thing  granted;    and    had    this  instrument    been  a 
demise  of  the  lands,  saving  and  excepting  all  bogs  and 
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torf  momes,   it    hardly  could    be  contended  that  they  ^    ^8^t. 
passed  to  the  tenant.     The  tenant  gets  by  the  subsequent       Botls 
loervation  that  which,  as  I  think,  it  was  the  intention    Olphxbts. 
of  the  parties  to  give  him,  namely,  a  right  of  turbary. 
We  cannot  be  influenced  by   any  acts  of  the  parties; 
thb  instrument  must  be  construed  altogether  by  itsel£ 

F0STEB9  B. — I  shall  only  express  my  entire  concurrence 
with  the  opinions  already  pronounced.  I  have  no  doubt 
of  the  intention  being  to  grant  only  a  right  of  turbary, 
which  the  tenants  have  very  fiiUy  exercised,  100  acres  of 
bog  having  been  cut  out  during  a  century. 

Richards,  B.,  concurred(a). 

Co)  Compare  this  case  with  Iron*  y.  Douglas^  3  Ir.  £q.  R.  601 ;  and 

Masuy  y.  Chihhin» — ante  88. 


THORPE  V.  HERON.  ->    ^^^'    ^ 

EXCHXQUSB. 

OF  Pleas. 
Mon.  Nov,  15. 

Assumpsit  on  a  special  contract.     The  plaintiff  had  let  A.  contracted 

to  take  a  honso 

a  house  to   the  defendant  under  a  written   contract,  by  from  T.  for 
which  the  defendant  agreed  "  to  take  the  plaintiff's  house,  aceita^rent 
No.   15,  Sinnot^place^  for  5  years,  at  £45  sterling,  above  '^^  to^xpKwak 

jeSOonthe 
hoase,  and  to 
deliyer  up  the 
premises  in  as  good  order  and  condition  as  she  had  received  them.     A.,  on  giving 
up  the  hoose  left  some  taxes  unpaid.    B.  having  taken  the  house,  was  obliged  to  pay  the 
srrear  of  taxes  due  by  A.,  and  was  given  credit  for  the  amount  by  the  landlord,  T.,  in 
the  rent.      T.  brought  an  action  of  assumpsit  for  breach  of  contract.     Held,  that  he 
ffligfat  recover  the  amount  so  allowed  in  B.'s  rent  on  the  money  counts. 
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1841.  taxes^  payable  half  yearly,"  and  to  expend  a  sum  of  £20 
in  papering,  &e.,  and  to  give  up  the  house  at  the  expira- 
tion of  the  term,  in  as  good  order  and  condition  as  she 
had  received  it.  The  declaration  contained  several  coonts 
on  the  special  contract,  and  also  the  conmion  money 
counts. 


On  the  trial  of  this  case  at  the  Nisi  Prius  sittings 
before  the  Lord  Chief  Baron,  after  last  Trinity  Term,  a 
witness  for  the  plaintiff  proved,  that  he  had  taken  the 
house  from  the  plaintiff  after  the  defendant  had  left  it,  and 
that  he  had  paid  some  taxes  in  respect  of  the  premises, 
incurred  during  the  occupation  of  them  by  the  defendant, 
amounting  to  £1  \6s.  4d.j  for  which  he  had  been  allowed 
in  the  rent  which  he  paid  to  the  plaintiff.  The  learned 
Chief  Baron  had  been  of  opinion  that  the  plaintiff  could 
not  recover  the  amount  of  these  taxes  on  the  money 
counts  as  money  paid,  but  saved  the  point  for  the  plain- 
tiff. The  jury,  under  his  lordship's  direction,  found  a 
verdict  for  the  defendant  on  the  other  counts(a). 

Keatinge^  Q.  C.  for  the  plaintiff,  now  moved,  pursuant 
to  the  leave  reserved  by  the  learned  Chief  Baron,  that 
the  verdict  had  for  the  defendant  be  set  aside,  and  a  ver- 
dict be  entered  for  the  plaintiff  on  the  money  counts,  for  the 
sum  of  £1  15s.  4d.,  or  that  a  new  trial  should  be  had.  The 
question  is,  whether  the  plaintiff  is  entitled  to  maintain  an 
action  for  the  amount  of  the  money  allowed  in  the  rent  to  the 
tenant  who  succeeded  the  defendant,  as  money  paid  to  his  use. 


(a)  Vide  1  Armstrong  &  Macartney,  178. 
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We  submit  that  he  is :  there  is  no  difference  between  this        1641. 


afldan  actual  payment  of  the  sum  which  the  defendant      Thorpe 

t;. 

ought  to  have  discharged.  Hebon. 

Greene^    Sergeant,    M,    Bakery    and   J,    S.    Townsend^ 
contra. 

The  tax-collector  got  these  taxes    after  the  defendant 
had    given    up    possession     of     the   house;    and    there 
Ittving  been  an  agreement  between  Thorpe  and  the  suc- 
ceeding tenant,  about  the  payment  of  taxes,  the  landlord 
was  obliged  to   repay   him.     [Pennefather,    B. — If  a 
party  lets  a  house  he  lets  it  free  from  the  taxes  due  by  a 
preceding  tenant.]     No  demand  of  these  taxes  was  proved 
to  have  been  made  from  the  defendant ;  but  a  default  in 
payment   should  be   shown,  before  the  plaintiff  could  be 
entitled  to  call  on  her  to  pay  him.     It  was  the  landlord's 
duty  to  have  apprised  the  defendant  that  she  left  so  much 
unpaid.     [Pennefather,  B. — Where  it  was  the  tenant's 
doty  to  have  paid  the  taxes,  the  payment  of  the  money 
by  the  landlord  is  sufficient  to  entitle  him  to  recover  the 
^ount.     There  was  a  liability  on  the  outgoing  tenant  to 
pay  this  money,  and  she  was  then  in  the  situation  of  any 
other  person  who   owes  a   debt.      In   any   similar   case, 
though  it  may  be  a  hard  thing,  a  party  is  liable  to  be 
sued    without  any   previous  demand  being  made,]     The 
new  tenant  could  have  maintained  an  action  against  the 
oatgoing  tenant  for  the  amount  he  had  paid.     [Bradt, 
C.  B. — He  might  have  maintained  an  action  against  his 
landlord ;  but  I  do  not  see  how  he  could  have  done  so 
against    the   outgoing    tenant.]      There  was   no   privity 
between   the  plaintiff  and  defendant  in  respect  of  these 
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1841.  taxes,  and  the  payment  of  them  by  the  present  te 
merely  voluntary.  Where  there  is  a  written  ooi 
in  this  case  there  was,  to  pay  taxes,  the  plain 
declare  specially  on  it,  and  cannot  recover  on  the 
count  for  money  paid,  Spencer  v.  Parry{a)  ;  then 
plaintiff  should  have  declared  specially,  WiUit 
Henlej/{b).  The  landlord  and  incoming  tenant  h 
stituted  their  own  agreement  for  the  primary  l^al 
of  the  landlord,  and  cannot  now  have  recourse 
primary  liabiUty. 

Keatinffej  in  reply. — In  Spencer  v.  Parry^  the 
which  imposed  the  tax  cast  the  liability  on  the  1 
and  the  money  paid  by  the  plaintiff  in  that  case  wj 
charge  of  his  own  liability.  The  agreement  here  i 
one  to  pay  £45  a  year,  and  is  in  effect  silent  as 
The  principles  relating  to  special  contracts  do  not 
this  case,  Grissell  v.  Robinson(c). 

Bradt,  C.  B. — A  verdict  must  be  entered  for 
paid  by  the  present  tenant  for  the  taxes,  which  wat 
to  him  by  the  plaintiff  in  the  amount  of  the  rei 
premises.  It  appears  to  me  that  the  parties  havi 
taxes  without  making  any  special  contract  co 
them.  In  the  case  cited  for  the  defendant,  the  lan( 
himself  primarily  bound  to  pay  the  debt  which  he 
chai^ed^  and  the  parties  had,  by  a  special  c 
relieved  the  landlord  and  cast  the  liability  on  the 
That  case  therefore  does  not  govern  the  presen 


—  r„:_  J. 


1   ?     1      ^1  1      <• 
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beenteredfor  £1  15*.  4rf.  for  the  plaintiff  on  the  counts        1841. 
for  money  paid :  the  verdict  stands  for  the  defendant  on      Thorpe 

V, 

other  points  of  the  case.  Hebon. 

No  costs  of  this  motion. 


1841. 
CONNOR  r.  CONNOR.  "exci^uee 

OF  Pleas. 
Tues.  Nov.  16. 

Ifiiswas  an  application  to  enter  judgment  on  a  warrant  Application  to 

1.1.  ...  enter  judg- 

of  attorney,  which  was  in  the  usual  form,  authorising  judg-  mentona  war- 

rant  of  attor- 

ment  to  be  entered,  on  a  "  bond  for  the  penal  sum  of  £200,  ney  in  the 
Wing  equal  date  with  these  presents."     No  bond  was  in  ^thorizinf 
6ct ever  executed — The  warrant  was  given  as  a  coUeteral m^wi a«ioI 
security  for  a  mortgage.     The  Court  refused  the  applica-  J^^^J^jJ^ 
tion;  observing,  that  if  such  a  practice  were  permitted,  it*>een,»^^»ct, 
would  furnish  a  ready  mode  of  evading  the  necessity  of  •R^/i»«<'. 
executing  bonds  at  all,  and  the  consequent  payment  of 
ike  stamp  duty. 


Application  refused. 


338  CASES  IN  MICHAELMAS  TERM. 


.    '^'      .  LORD  ASHTOWN  v.  BURKE. 

Exchequer 
OF  Pleas,      fj-^ 
Tues.  Nov.  16.  X  RESPASS  de  bonis  asportatis  ;  plea,  the  general  issue.    At 

A.  being  she-   the  trial  of  this  case  before  Baron  Richards,  it  appeared 

riff  of  G.  for  ^  ^  ^     ,  '         *^™ 

the  year  1840,  that  this  action  was  brought  by  the  plaintiff,  the  late  high 

dkfi.fa,  issued 

against  D.,       sheriff  of  the  county  of  Galway^  against  the  defeodant,  a 

on  which 

A.'8  sub-she-  bailiff  of  the  present  sheriff,  for  taking  goods  which  had 

warrant  to  ^^^^  Seized  by  the  plaintiff's  deputy,  under  the  following 

goods.  '  The  circumstances  : — The   plaintiff  being  high   sheriff  of  the 

f^OTdi!^gly  county  of  Galway^  in  the  year  1840,  a  Jieri  facias  issued 

seixed  on  the  ^^  ^he  suit  of  of  Thomas  Graydon,  against  the  Rev.  George 

evening  of  the  ;7        »  --©  " 

1 1th February,  J5||,«^^  marked  for  £462  ISs.  Ad.;  which  was  delivered 

but  not  re-  '^ 

moved  from      to  Mr.  J.  H.  Cowan,  the  sub-sheriff  of  Lord  Ashtovcny  on 

D.'s  premises. 

On  the  6th  the  8th  of  February,  1841.  On  the  10th  or  11th  of 
had  been  ap-  February,  (it  did  not  precisely  appear  on  which  day) 
^G.  for  the  C(9ii?an  granted  a  warrant,  directed  to  two  persons  named 
and^^the**^'  ^^''^  ^^d  Laity,  under  which  Kane,  on  the  evening  of  the 
B.Md  wTsubl  ^  1th  February,  seized  the  goods  of  Dwyer,  the  defendant  in 
sheriff  were      ^j^^  execution.     The   fifoods  were,  however,  not  removed 

duly  sworn  in.  o  »  » 

On  17th  Feb-  £j.^j^  Dioyer's  premises ;  but  were  left   there  in  the  care  of 

ruary,  me  iiSb 

of  writs  and     the  bailiffs  ;  Dtoyer  being  permitted  to  use  them,  after  the 

prisoners  was 

handed  over  to  seizure  as  he  had  been  used  to  do  before  it.     On  the  6th  of 

the  in-coming  i.  i  . 

sheriff,  pursu-  February  precedmg  the  seizure,  the  Lord  Lieutenants  war- 

ant  to  5  &  6 

W.  IV.  c.  55y  rant  issued,  appointing   Mr.  Andrew   William  Blake  high 

writ  against  sheriff  of  the  county  of  Galway,  for  the  ensuing  year; 
cluded^thereln'  *^^  between  ten  and  eleven  o'clock,  on  the  morning  of  the 
j^^^^28th^^  1 1th  February,  Mr.  Blake,  and  his  sub-sheriff  Mr.  S^o^ori, 

therfi./a.  is- 
sued against  D.,  by   virtue  of  which  B.*s  sub-sheriff,  by  X.  his  bailiff,  sold  the  good* 
already  seized  by  the  former  sheriff  under  the   former  Ji.  fa.     A.  brought  tresp*^ 
de  honU  asp.  against  X. 

Held,  that  such  action  was  well  brought. 
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fird,  took  the  oaths  of  office,  (which  were  duly  enrolled  in  1841. 

tie  proper  office)  in  Dublin.     On  the  17th  of  February  Ashtown 

rollowinor,  Mr.  J.  H.  Cowan  returned,  and  handed  over  to  Bitrke. 
Mr.  Stratfbrdy  as  the  succeeding  sub-sheriflf,  the  list  re- 
quired by  the  5  &  6  Will.  IV.  c.  55.  s.  6(a),  of  writs  in  his 


(«)  The  5  fc  6  Will.  IV.  c.  55.  s.  2,  provides,  that  "  whenever  any  person 
'  ihill  be  duly  nominated  by  the  Lord  liieutenant  or  other  chief  governor 
orgoremors  of  Ireland,  for  and  to  be  sheriff  of  any  county  in  Ireland, 
such  appointment  shall  be  forthwith  notified  in  the  Dublin  Gazette,  and 
the  appointment  of  every  such  sheriff  shall  be  made  by  a  warrant 
under  the  signature  or  signatures  of  the  said  Lord  Lieutenant,  or 
other  chief  governor  or  governors  of  Ireland,  according  to  the  form  set 
forth  in  the  schedule,  hereto  annexed,  which  schedule  and  every  thing 
therein  contained,  shall  be  deemed  and  be  a  part  of  this  act ;  and  every 
Rvch  warrant  shall  be  made  out  by  the  chief  or  under  secretary  of  the 
said  Lord  Lieutenant,  or  other  chief  governor  or  governors,  and  shall 
be  by  him  transmitted  to  the  person  so  nominated  and  appointed  sheriff 
IS  aforesaid ;  and  the  appointment  of  sheriff  thereby  made  shall  be  as 
^ood,  valid,  and  effectual  in  the  law  to  all  intents  and  purposes  what- 
loever,  as  if  the  same  had  been  made  by  patent  under  the  great  seal 
y( Ireland,  or  by  any  ways  and  means  heretofore  in  use ;  and  the  sheriff 
lod  sheriffs  so  nominated  and  appointed  as  aforesaid,  shall  thereupon, 
md  upon  taking  the  oath  of  office  hereafter  mentioned,  but  not  before, 
lave  and  exercise  all  powers,  privileges,  and  authorities  whatsoever, 
isoally  exercised  and  enjoyed  by  sheriffs  of  counties  in  Ireland,  without 
my  patent,  writ  of  assistance,  or  other  writ  whatsoever,  or  entering  into 
recognizance  by  himself  or  sureties,  and  without  payment  of  or  being 
iable  to  pay  any  fees  whatsoever  for  the  same." 

Section  3rd  enacts,  that  the  sheriff  shall  transmit  the  duplicate  of 
pomtment  of  his  under  sheriff  to  the  secondary  of  the  Chief  Remem. 
acer  of  the  Court  of  Exchequer  within  one  month  after  such  appoint- 
Bt,  to  be  filed  among  the  records  of  his  office. 

k)ction  5th  enacts,  **  that  each  and  every  person  so  appointed  sheriff 
nd  under-sheriff  as  aforesaid,  shall,  before  he  enter  upon  the  execution 
This  office,  take  the  oath  heretofore  and  now  required  by  law  ;  which 
ith  shall  be  fairly  written  on  parchmeut,  without  being  subject  to 
amp  duty,  and  signed  by  him,  and  shall  and  may  be  sworn  before 
e  Barons  of  his  Majesty's  Exchequer,  or  any  of  them,  or  before  the 
id  Chief  Remembrancer,  or  any  Commissioner  for  taking  affidavits 
the  said  court,  and  the  same  shall  be  thereupon  transmitted  to  the 
id  secondary,  who  is  hereby  required  to  file  the  same  among  the 
cords  of  his  office,  for  which  he  shall  be  entitled  to  demand  and  have 
>m  such  sheriff  or  under-sheriff  the  sum  of  five  shillings,  and  no 
ire ;  and  no  sheriff  or  under-sheriff  shall  act  as  such  until  such  affida- 
;  ahall  be  lodged  with  ^ch  secondary,  on  pain  of  forfeiture  for  any 

2a 


and  Co.,  and  was  delivered  to  Mr.  Stratford ;  who, 
the  defendant  Burke^  seized  the  goods  which  b 
already  seized  under  the  execution  at  Mr.  Grayd 
and  having  s(^  the  same,  handed  over  the 
to  Messrs.  Caltoettj  on  the  30th  of  April  f( 
The  plaintiff  gave  in  evidence  the  attested 
the    oath    taken   by  him,    as   high    sheriff,    on 
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act  so  done  a  sum  of  £100  to  any  person  who  shall  sue  for  i 
Section  6th  enacts,  "  that  every  sheriff  of  any  county,  di 
division,  town  corporate  or  place,  shall,  at  the  expiration  oi 
make  out  and  deliver  to  the  new  or  incoming  sheriff,  a  true  a 
list  and  account  under  his  hand  of  all  prisoners  in  his  custody 
writs  and  other  process  in  his  hands  not  wholly  executed  bj 
all  such  particulars  as  shall  be  necessary  to  explain  to  the  i 
ing  sheriff,  the  several  matters  Intended  to  be  transferred  tc 
shall  thereupon  turn  over  and  transfer  to  the  care  and  cost 
said  incoming  sheriff  all  such  prisoners,  writs  and  proce 
records,  books,  and  matters  appertaining  to  the  said  ofBci 
and  the  said  incoming  sheriff  shall  thereupon  sign  and  give 
of  such  list  and  account  to  the  sheriff  going  out  of  office,  to 
same  shall  be  a  good  and  sufficient  discharge  of  and  from  all  tfa 
therein  mentioned  and  transferred  to  the  said  incoming  sher 
further  charge  of  the  execution  of  the  writs,  process,  and  otli 
therein  contained,  without  any  writ  or  discharge  or  other  w. 
ever;  and  the  said  incoming  sheriffs  shall  thereupon  sta 
charged  with  the  said  prisoners,  and  also  with  the  executic 
of  the  said  writs,  process,  and  other  matters  contained  in  t 
and  account  as  fully  and  effectually  as  if  the  same  writs  a 
had  been  turned  over  by  indenture  and  schedule ;  and  in  cat 

riff  flhA.11   refliRA  nr  npo-lppf  nf    fho  PvnJraf inn  nf    hin  rkflfi«»o    f** 
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[  pointment,  and  the  deed  of  deputation  whereby  he 
tppoiated  Mr.  J.  H.  Cowan  his  sub-sheriff.  The  de- 
ftodant  having  called  for  a  nonsuit,  on  the  ground  that 
no  evidence  had  been  given  of  the  enrolment  of  the  depu- 
tatbn  of  Mr.  J.  H.  Cotoan^  or  of  his  having  taken  the  oaths 
of  office,  the  learned  Baron  saved  that  point  for  the 
defendant.  The  plaintiff  also  went  into  evidence  to  prove 
duttthe  debt  from  Mr.  Dtoyer  to  Mr.  Graydon^  was  a 
ima  fide  debt,  which  point  the  learned  Baron  left  to  the 
jmy.    The  jury  found  for  the  plaintiff. 

Keatingcj    Q    C,  with    whom  was  Monahan^    Q.  C, 

for  the  defendant,  now  moved  that  the  points  saved  be 

nded  in  favour  of  the  defendant,  and  a  verdict  entered  for 

the  defendant ;  or,  that  the  verdict  had  for  the  plaintiff 

should  be  set  aside  as  being  contrary  to  the  weight  of 

aridence.     The  sub-sheriff  did  not  seize  these  goods  while 

the  plaintiff   was  sheriff   of  the   county  :  Lord  Ashtown 

ceased  to  be  sheriff  when  the  oaths  of  oflSce  were  taken  by 

his  successor  on  the  morning  of  the   11th  February.     It 

18  plain  from  the  words  of  the  6th  section  of  the  5  &  6 

WlL  IV.  c.  66^  that  every  writ  should  be  transferred  from 

the  outgoing  to  the  incoming  sheriff,  which  had  not  been 

wholly  executed.     The  fi.  fa.  in  question  is  not  included 

m  the  list  given  by  Mr.  Cowan;  and  his  successor  has 

been  completely  misled  by  this  omission   of  duty  on  the 

part  of  the  representative  of  Lord  Ashtown.     The  second 

writ  was  put  into  Mr.  Stratford! s  hands,   and  it  was  his 

duty  to  execute  all  writs  lodged  with  him  for  execution ; 

he  was  fully  competent  to  make  the  seizure  legally  on  the 

evening  of  the  11th.     [Pennefather,  B. — Is  the  former 

sheriff  put  out  of  office  by  the  mere  appointmemt  of  the 

2  a2 
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1841.       new  sheriff,  without  any  notification  whatever?]     There 


^ 


AsHTowN    cannot  be  two  sheriflFs.     [Pennefather,  B. — The  out- 
Burke.      going  sheriff  has  the  custody  of  all  the  prisoners  in  his^ 
charge  till  he  hands  them  over  to  his  successor ;  therefor^ 
there  are  two  sheriffs  to  a  certain  extent.     It  would  b^ 
very  dangerous  to  hold  otherwise.     The  former  sheriff  is 
still  sheriff,  for  many  purposes,  after  the  appointment  c/ 
his  successor.] 

The  defendant's  counsel  did  not  insist  upon  the  point 
saved,  touching  the  non-inrolment  of  the  appointment  of 
Lord  Ashto\cri%  deputy. 

Greene^  Sergeant,  Armstrong^  Q.C.  and  T.  H,  Grayda^ 
for  the  plaintiff. — The  power  and  the  liability  of  the  out- 
going sheriff  continue  until  he  has  notice  of  the  appoint- 
ment of  his  successor.  St,  John's  case(a)y  Fifz's  Case(b)y 
Boucher  v.  JViseman(c),  The  question  whether  the  sheriff 
who  begins  the  execution  of  a  writ  shall  also  conclude 
it,  was  not  altered  by  the  new  statute.  The  mode  of 
transferring  writs  by  the  old  law  was  by  indenture,  to 
which  a  schedule  was  annexed  of  the  writs  and  prisoners 
in  the  hands  of  the  outgoing  sheriff.  The  new  act  has  merely 
substituted  a  list  for  this  formal  indenture.  The  sheriff 
who  begins  must  also  finish  the  execution  of  a  writ.  Clerk 
V.  Withers{d)y  Mildmay  v.  Smith(e)y  Ayer  v.  Aden(f)' 
As  to  the  bonajides  of  the  execution  the  sheriff  has  nothing 


(a)  Sir  F.  Moore,  186,  364.  (b)  Cro.  Eliz.  12. 

(c)  lb.  440.  ((/)  1  Salk.  323. 

(c)  2  Sand.  .344.  a.  (/)  Yelv.  44. 
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0  do  with  that :  it  is  a  question  between  the  two  judgment        1841. 
leditore.  Ashtown 

V. 


Burks. 


Monahan^  Q.  C,  in  reply. — The  cases  cited  would  have 
KD  applicable  under  the  old  law ;  but  by  the  new  act, 
ledon  2,  the  sheriff  is  thenceforth  to  be  appointed  by  the 
irrant  of  the  Lord  Lieutenant,  or  other  chief  governor 
'  Ireland.  The  old  practice  was  to  appoint  the  sheriff 
f  patent ;  and  when  he  was  so  appointed,  the  former 
«nS  sued  out  a  writ  of  supersedeas.  [Pennefather, 
—The  sheriff  was,  and  still  is,  appointed  during  plea- 
re,  and  therefore  the  supersedeas  was  necessary ;  but 
IS  now  done  away  with  by  the  new  act.]  The  time 
len  the  supersedeas  was  sued  out  pointed  at  the  period 
len  the  duty  of  the  new  sheriff  commenced ;  but  under 
s  true  construction  of  the  6th  section,  the  former  sheriff 
ttt  be  held  to  be  apprised  of  the  appointment  of  the 
w  sheriff,  and  to  be  bound  to  hand  over  to  him  for  exe- 
don  all  writs  not  wholly  executed ;  although  under  the 
I  law  where  there  was  a  writ  partially  executed,  that 
it  was  never  included  in  the  indenture  by  which  the 
its  and  prisoners  were  handed  over. 

Pennefather,  B. — The  entire  section  is  explained  by 
concluding  words,  which  provide  for  the  handing  over 
the  writs  and  prisoners  as  if  the  old  indenture  had  been 
icuted. 

?er  Curiam, — We  think  the  plaintiff  entitled  to  hold 
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,      '8^»-    .  HIBERNIAN  GAS  LIGHT  COMPAQ 

EXCHEQUEB  „      PARRY. 

OF  Pleas. 
Nov.  25. 

The  Hibernian    \  ^i       r  n       •  .  . 

Gas  Company  ASSUMPSIT  on  the  following  guarantee,  given 
plied  Gas  to  a   defendant  to  the  plaintiffs : — 

hotel,  of  which 
M.  &  L.  were 
proprietors, 

for  the  price         «  I  hereby  undertake,  as  the  receiver  of  Home\ 

of  which  Gas 

M.  &  L.  were    "  Usher* s-quai/y     and    with     the     sanction    of 

indebted  to 

the  Gas  Com-  ^^  Luscombe    and    Joseph    Denis    Mullen^   Esq., 

panVt  the  de- 

fendant,  who  "  sum  of  £32,  due  to  the  Hibernian  Gas  Light  ' 
ceiver  of  "  ^^^  g^  supplied  to  the  above  concern,    shall 

the  hotel  for  "  within  six  months  from  the  date  hereof.  An 
^'iJ^deruk!^  "  undertake  that  the  future  supply  of  gas  to  tl 
ing  to  the  Gas  «  concem  shall  be  diseharffed  by  me,  as  it  may 

Company  as  a  j  j 

such  receiver,    «  due,  until  you  shall  have  further  notice." 

and  with  the 
sanction  of  M. 
&  L.,  that  the 

shmUd  be*paid  '^^^  declaration  contained  several  counts,  the 
within  SIX         which    was    as    follows  : — Whereas,   before    the 

months  from  ' 

the  date  there-  of  the  promises  and  imdertakines  of  the  said  d< 

of,  and  also  ° 

undertook  that  hereinafter  next    mentioned,    the    said  plaintiffs, 

the  future  sup- 
ply of  Gas  to    on  the  24th  day  of  March,   1837,  to  wit,   at  D 
the  above  con-  r    i         •         <•   t^   7 ».  1  •  1 

cern  should  be  the  county  of  the  City  of  Dublin^  at  the  special 

him  (the  de-  ^^d  request  of  one  Joseph  Denis  Mullen  and  one 

should  bewme  Luscowbe,   sold   and  delivered   to  the   said   Jose^ 

^liZfct"'  -*f«"^    and     General    Luscombe    divers    goods. 

Held,  on  de- 
murrer, that 
a  sufficient 
consideration 

of  forbearance  to  sue  appeared  on  the  face  of  this  undertaking  to  entitle  the 
pany  to  maintain  assumpsit. 
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merchandizes,  to  wit,  divers  large  quantities  of  gas,         ^^'-    ^ 

of  the  said  plaintiffs,  of  great  value,  to  wit,  of  the  value    q  "^fj^ J 

of  £32 ;    and  which  said  gas  had   been,    and  was  then     Company 

and  there,   and  at  the    request    aforesaid,  supplied  to   a       Pabbt. 

certain  hotel,  to  wit,  Hom^s  Hotel,  in  the  city  of  Dublin, 

whereof  the   said   defendant   afterwards,    to   wit,    on   the 

28th  of   April,    1837,   had   notice;    to    wit,    at   Dublin 

aforesaid,   in    the    county   of    the    city   aforesaid.     And 

whereas   the    said    Joseph   Denis   Mullen    and    the    said 

General  Luscombe^  and  the  said  plaintiffs,  then  and  there 

acooanted   together  of  and  concerning   the   said   gas,  so 

sold,  and  delivered,  and  supplied  as  aforesaid ;  and  upon 

inch  accounting   the   said  Joseph  Denis  Mullen  and  the 

said  General  Luscombe  were  then  and  there  found  to  be 

in  arrear,  and  indebted  to  the  said  plaintiffs  in  the  said 

mm  of  £32,  to  be  paid  by  the  said  Joseph  Denis  Mullen 

and  the  said  General   Luscombe   to   the   plaintiffs   when 

they  should  be  thereunto  afterwards   requested ;  whereof 

the  said   defendant   then  and   there    had    notice.      And 

whereas   also   the    said   defendant   was    then    and    there 

receiver  of   the  said  Homes  Hotel,    and   the  receiver  of 

the  monies  and  profits  arising  in  the  said  hotel,  to  and 

for  the   use   of  the   said   Joseph  Denis  Mullen   and   said 

General   Luscombe^   and    thereupon    afterwards,    to   wit, 

>n  the  28th  day  of  April,  at  Dublin^  &c.,  in  consideration 

hereof,  and  also  in  consideration  that  the  said  plaintiffs, 

t  the  special  instance  and  request  of  the  said  defendant, 

imld  forbear   and    give  time  to    the    said  Joseph   Denis 

fuUen  and  General  Luscombe  fir  the  payment  of  the  said 

tm    of.   moneys  until  and  fir   the   space    of  six  months, 

om  the  28th  April,  1837,  to  wit,  until  the  28th  day  of 
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]^^y.  October,  1837,  he,  the  said  defendant,  by  a  certain  note 


Hibernian  q^  memorandum  in  writing,  signed  by  him,  the  said 
CoMPANT  defendant,  as  receiver  of  Hom^s  Hotel,  and  with  the 
Paart.  sanction  of  the  said  General  Lttscambe  and  the  said 
Joseph  Denis  Mullen^  undertook,  and  then  and  there 
faithfully  promised  the  said  plaintiffs,  amongst  other  things, 
to  pay  them,  the  said  plaintiffs,  the  said  sum  of  £^2,  within 
the  space  of  six  months  from  the  said  28th  April,  1837. 
And  the  said  plaintiffs  aver,  that  the  said  defendant  then 
and  there  continued  such  receiver  of  Home's  Hotel,  and  of 
the  said  Joseph  Denis  Mullen  and  General  Litscombe,  for 
and  during  the  space  of  six  months,  then  next  following 
the  said  28  th  of  April,  1837  ;  and  as  such  receiver  did 
then  and  there  receive  from  and  out  of  the  said  Homes 
Hotel,  divers  large  sums  of  money,  amounting  in  the 
whole  to  a  sum  greater  than  the  said  sum  of  £32;  and 
the  said  plaintiffs  aver  that  they,  confiding  in  the  said 
promise  and  undertaking  of  the  defendant  so  made  as 
aforesaid,  did  forbear  and  give  time  to  the  said  Josepk 
Denis  Mullen,  and  the  said  General  Luscomhe,  for  the 
payment  of  the  said  sum  of  money,  for  and  during  and 
until  the  full  end  and  expiration  of  the  said  six  months ;  io 
wit,  until  the  said  28th  day  of  October,  1837,  to  wit,  at 
Dublin,  &c. ;  but  that  the  said  Joseph  Denis  Mullen,  and 
the  said  General  Luscombe,  although  they  were  afterwards, 
to  wit,  on  the  28th  day  of  October,  1837,  to  wit,  at 
Dublin,  &c.,  requested  by  the  said  plaintiffs  so  to  do,  have 
not,  nor  has  either  of  them  as  yet  paid  the  said  sum  of 
money,  or  any  part  thereof,  to  the  said  plaintiffs ;  but  have 
hitherto  wholly  neglected  and  refused  so  to  do ;  whereof 
the  said  defendant  afterwards,  to  wit,  in  the  day  and  year 
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last  aforesaid,  there  had  notice,  and  thereby,  and  according  ^    ^^^' 

to  the  tenor  and  effect  of  his   said  promise  and  under-    Hibbbniam 

^  Gab  Light 

aking,  he  the  said  defendant  became  liable  to  pay  to  the     Company 
aid  plaintiff  the  said  sum  of  money,  on  the  said  28th  day       Pabrt. 
{  October,    1837,  to  wit,  at  Dublin^  &c. ;  but  the  said 
lefendant  hath  not  paid  the  sum,  or  any  part  thereof  to 
he  plaintiffs. 

The  second  count  was  the  same  as  the  first,  only 
nutting  the  name  of  Luscombe  ;  and  the  third  count  the 
ame  as  the  first,  only  omitting  the  name  of  Mullen.  The 
borth  count  was  as  follows : — 

"  And  whereas  also  the  pl^ntiffs  heretofore,  to  wit,  on 
he  24th  day  of  March,  1837,  to  wit,  at  Dublin,  &c.,  at 
he  special  instance  and  request  of  one  General  Luscombe 
nd  one  Joseph  Denis  Mullen^  had  sold  and  delivered  to 
ke  said  Joseph  Denis  Mullen  and  said  Genaral  Luscombe^ 
ivers  goods,  to  wit,  divers  large  quantities  of  gas  of  the 
lid  plaintiffs,  of  great  value,  to  wit,  of  the  value  of  £32, 
nd  which  said  gas  had  been,  and  then  was  then  and  there 
ipplied  to  a  certain  concern,  to  wit,  a  certain  hotel,  to 
it.  Homers  Hotel  on  Usher's-quay,  in  the  city  of  Dublin^ 
lereof  the  said  Joseph  Denis  Mullen  and  the  said  General 
iscambe  were  proprietors;  whereof  the  defendant  after- 
irds,  to  wit,  on  the  28th  day  of  April,  1837,  had  notice, 
wit,  at  Dublin^  &c.  And  whereas  also  the  said  defend- 
t  was  then  and  there  the  receiver  of  the  said  hotel  and 
B  receiver  of  the  monies  and  profits  to  be  received  in  the 
me,  to  and  for  the  said  Joseph  DenisMullen  and  General 
uscombe ;  and  thereupon  afterwards,  to  wit,  on  the  said 
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HlBBRNIAM 

Gas  Light 


1841^__    28th  of  April,  1837,  to  wit,  at  Dublinj  &c.,  in  considera. 
tion  thereof,  and  also  in  consideration  that  the  said  plain- 
CoMPANT     tiffs  at  the  special  instance  and  request  of  the  said  defend- 
Pabbt.       ant  would  forbear  and  give  time  to  the  said  Joseph  Denu 
Mullen  and  General  Luscombe  for  the  payment  of  the  said 
sum   of  money  until  the  said  28th  October,    1837;  and 
also  in  consideration  that  the  plaintiffs,  at  the  special  instance 
and  request  of  the  said  defendant  would  supply  gas  to  ths 
said  hotel,  he,  the  said  defendant,  by  a  certain  note  ox* 
memorandum  in  writing,  signed  by  him  the  said  defendant 
as  the  receiver  of  Home's  Hotel,  Usher^ s-^juay,  and  witb 
the  sanction  of  the  said  General  Luscombe  and  the  said 
Joseph  Denis  Mullen  undertook,  and  then  and  there  fedtls.— 
fully  promised  the  said  defendants,  that  the  said  sum  c=^i 
£32,  due  to  the  said  plaintiffs  for  gas  supplied  to  the  abov^« 
concern,  to  wit,  Homers  Hotel,  and  due  on  the  24th  dm^j 
of  March  then  last,  should  be  paid  within  the  space  of  si-3 
months  from  the  said  28th  of  April,   1837 ;  and  that  ttM,e 
future  supply  of  gas  to  the  above  concern,  meaning  tl:m< 
said  hotel,  should  be  discharged  by  the  defendant  as  th€ 
same  should  become  due  until  the  said  plaintiffs  shovil<i 
receive  further  notice.     And  the  said  plaintiffs  aver,  thsit 
the  said  defendant  then  and  there  continued  such  receive/ 
of  Home's  Hotel,  and  of  the  said  Joseph  Denis  Mullen  and 
General  Luscombe,  for  and  during  the  space  of  six  months 
thence  next  following  the  said  28th  April,  1837  ;  and  that 
the  said  defendant  then  and  there  continued  such  receiver 
of  Home's  Hotel  and  of  the  said  Joseph  Denis  Mullen  and 
General  Luscombe,  until  the  29th  day  of  June,  1838;  and 
as  such  receiver  did  then  and  there  receive  from  and  out 
of  said  Home's  Hotel  divers  large  sums  of  money,  amount- 
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ing  in  the  whole  to  a  sum  greater  than  the  sum  of  £32,  ^     ^^^'    ^ 

and  the  gum  or  price  of  gas  supplied  to  the  said  hotel  after  g™l^ht 

Company 


V. 


tiie28th  April,  1837.      And  the  said  plaintiffs  further  aver, 

that  they,  confiding  in  the  said  promise  and  undertaking      Parry. 

of  the  said  defendant  so  made  as  aforesaid,  did  forbear  and 

give  time  to  the  said  Joseph  Denis  Mullen  and  the  said 

General  Luscombe  for  the  payment  of  the    said  sum    of 

numey,  until  the  28th  October,   1837,  to  wit,  at  Dublin^ 

&c;  and  that  the  said  plaintiffs  did,  from  and  after  the 

said  28th  April,  1837,  to  wit,  at  &c.,  supply  gas  to  the 

said  hotel ;  to  wit,  divers  large  quantities  of  gas ;  to  wit, 

the  amount  in  value  of  £200,  without  having  received  any 

ftrther  notice ;  and  that  the  said  defendant  continued  such 

receiver  for  and  during  the  time  wherein  such  supply  of 

gas  was  made  and  given  as  last  aforesaid ;  but  the  said 

General  Luscombe  and  Joseph  Denis  Mullen^  although  they 

^ere  afterwards,  to  wit,  on  the  28th  day  of  October,  1837, 

to  wit,  at  &c.,  requested  by  the  said  plaintiffs  so  to  do. 

We  not  as  yet  paid  the  said  sum  of  £32  above  mentioned, 

^f  any  part  thereof,  but  have  hitherto  wholly  refused  and 

^^lected  so  to  do,  whereof  the  defendant  afterwards,  to 

^t,  on  the  day  and  year  last  aforesaid,  had  notice ;  and 

thereby,  according  to  the  tenor  and  effect  of  his  said  pro- 

tluse  and  undertaking,  he,  the  said  defendant  became  liable 

to  pay  to  the  said  plaintiffs  the  said  sum  of  £32  on  the 

%dld  28th  day  of  October,  1839,  to  wit,  at  &c. ;  but  the 

said  sum  of  £32  was  not  paid  within  the  said  space  of  six 

months,  or  at  all  by  the    said  defendant,  or  any  other 

person ;  nor  was  the  said  future  supply  of  gas  to  the  above 

concern  discharged  by  the  defendant  as  it  became  due,  or 
at  all ;  nor  did  the  said  defendant  ever  pay  the  said  plain- 
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^    ^^*'        tiflFs  for  the  gas  supplied  by  the  plaintifis  to  the  said  hotel 

G™L^T  ^^^^  ^^^  ^^  ^^^^  ^^y  ^^  ^P"^»  ^^^'^  5  but  on  the  coa^ 
CoMPANT     trary  thereof  a  large  sum,  to  wit,  the  sum  of  £43  9s.  bd. 

Pabrt.       became  and  was  and  still  is  due  to  the  said  plaintifis  for 

gas     supplied    to    the    said    hotel   from   and    after  the 

said    28th   of    April,    1837,  whereof  the   said  defendant 

afterwards,   to  wit,   on    the    25th    day    of  June,   1838, 

to    wit,  at  &c.,  had  notice  ;  and  thereby  and  according 

to    the    tenor    and     effect    of   his    said     promises  and 

undertaking,   he,    the    said   defendant,   became  liable  to 

pay    the    plaintifis  the  said  several  sums   of  money,  to 

wit,  at   &c. 

The  5th  count  was  similar  to  the  4th,  only  omitting 
the  name  of  Luscombe ;  and  the  6th  count  sunilar 
to  the  4th,  only  omitting  the  name  of  MuUen.  The 
declaration  contained  also  the  ordinary  money  counts. 

The  defendant  pleaded  to  the  1st,  2d,  and  3d  counts, 
actio  nouj  because  he  saith  that  the  said  several  promises 
and  undertakings  of  him  the  said  defendant  in  that  behalf 
alleged,  respectively  were  and  are  special  promises  and 
undertakings,  and  each  of  them  is  a  special  promise  and 
undertaking  to  answerjbr  the  debt  of  certain  other  persons, 
to  wit,  the  said  Gener^^^^ifi^cpmbe  and  Josqph  Demi 
Mullen^  and  not  for  the  debt  of  hiitt-^e  said  defendant, 
and  contained  in  the  said  note  in  writinS^  ^®  ^^  ^^ 
2d,  and  3d  counts  in  that  behalf  mentioned,  fiUF""?  ^ 
a  certain  day  and  year,  to  wit,  the  18th  day  of  aBJ*^ 
the  year  1837,  and  in  the  words  and  figures  foUoi!' 
and  not  otherwise,  that  is  to  say,  (setting  out  the  guarante^ 
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fflife,  p.  344).    And  this  the  defendant  is  ready  to  verify. —        jq^j 

Wherefore  he  prays  judgment,   &c.  Hibernian 

Gas   Light 
Company 

The  defendant  pleaded  to  the  4th,  5th,  and  6th  counts,  a  p  ^' 
plea  precisely  similar,  only  omitting  the  date  of  the  memo- 
randum in  writing,  and  pleaded  non-assumpsit  to  the  rest 
of  the  declaration.  The  plaintiffs  demurred  generally  to 
the  two  first  pleas,  and  joined  issue  on  the  plea  of  non- 
assumpsit.     Joinder  in  demurrer. 

Macdonouffh  in  support  of  the  demurrer.  The  three  first 
counts  state  the  promise  made  by  the  defendant  as  to  the 
arrears  as  a  distinct  agreement;  and  the  question  upon 
this  part  of  the  case  is,  whether  a  consideration  to  support 
that  promise  is  expressed  upon  the  instrument,  or  can  be 
collected  from  the  whole  tenor  of  the  writing.  The 
second  class  of  counts  avoids  the  objection  of  variance 
and  includes  the  past  and  future  supply.  It  will  be  con- 
venient, in  the  first  instance,  to  argue  the  case  as  if  the 
self  same  question  was  raised  in  the  consideration  of  these 
X>unts ;  for,  though  it  is  quite  clear  that  the  promise  to 
^y  for  the  subsequent  supply  is  an  original,  and  not  a 
allateral  undertaking,  yet,  as  it  may  be  said  that  the  de- 
laration  states  the  contract  as  entire^  it  will  facilitate  the 
rgiiment  to  show  that  no  part  of  it  is  void.  It  is  now 
titled  that  it  is  sufficient,  if  the  consideration  can  be 
athered  from  the  whole  tenor  of  the  writings,  and  it  is 
ot  necessary  that  it  should  be  stated  on  the  face  of  it  in 
qyress  terms,  1  Wms.  Saund.  211,  note  c.  In  Mason  v. 
^riichard(a)y  it  is  said,  "  These  instruments  are  to  be 
^  taken  as  strongly  against  the  person  giving  the  guaran- 

(a)  12  East.  227. 
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1841.        "  tee  as  the  sense  of  them  will  admit."      In  Neu^tay  v. 

^'Lrat"    '^"»«''wi^(a)>  Chief  Justice  Tindal  says,  ««  The  question 
Co««,     «  here  is,  whether  a  consideration  appears  on  this  agree- 
Pabbt.       «  ment,  is  it  to  be  collected  from  it  by  fair  and  necessary 
"  inference  ?"      And  adds — "  We  ought   not  to  be  t<H) 
"  strict  in  the  construction   of  these  instruments,  for,  if 
<<  every  agreement  entered  into  by  a  tradesman   be  so 
"  minutely  criticised,  it  will  be  necessary  to  resort  to  an 
"  attorney    in    the    most    common    intercourse    of  life/' 
Emmett  v.  Keams{b)f  illustrates  the  extent  to  which  the 
courts  have  gone,  in  order  to  deduce  a  consideration  fiom 
such  an  instrument.     Now,  what  is  the  situation  of  the 
parties  here?     Who  are  the  parties  to  this  instrument? 
The  defendant  signs  the  undertaking  as  receiver ;  he  does 
so  with  the  sanction  of  his  principals,  as  a  person  in  pos- 
session of  their   property ;    the   plaintiffs   are  parties  or 
privies  to  this  arrangement ;  an  arrangement  retrospectire 
and  prospective  is  entered  into ;  the  past  arrear  is  stated, 
its  amount  ascertained,  a  fund  is  allocated  for  the  payment 
of  such  past  arrear,  and  a  provision  is  made  so  as  to  insure 
punctual  payment  of  each  future  debt  as  it  arose.    Is  not 
the  contract  for  forbearance  naturally  to  be  implied  from 
an  instrument  worded  as  this  is  ?     It  is  not  a  mere  abso- 
lute or  abstract  undertaking  of  a  party  to  pay  the  debt 
of  another ;  but  the  relation  of  the  parties  is  indicated  by 
the  document,  and  every  one  of  the  circumstances  stated 
therein  demonstrates  the  true   nature   of  the  contract— a 
contract  for  forbearance.     The  defendant  was  in  receipt  of 
the  profits  of  the  hotel,  which  were  arising  de  die  in  diem^ 
and  the  time  is  measured  within  which  the  fund  would 
discharge  the  debt.     Forbearance  is  necessarily  involved 

(a)  6  Bing.  201.  (6)  7  Scott,  787. 
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in  the  mode    of   payment   arranged — that  mode  was   ar-        1841. 

nmged,  first,  by  the  owners  of  the  fund  whence  the  pay-    Hibernian 

Gas  Light 


ment  was  to  be  made,  for  the  defendant  makes  the  arrange-     Compant 

ffleot  as  their  agent  and  with  their  sanction ;  secondly,  by       Parry. 

the  defendant  himself;  thirdly,  by  the  creditors,  who  in 

the  very  body  of  the  document  state  and  settle  an  account 

with  their  debtors.     It  is   material   to   observe  that  the 

creditors  make   arrangements    for    the   supply   necessary 

for  the  working  of  the  hotel,   which   hotel  was   to  yield 

them  payment  of  their  debt  by  furnishing  to  the  defendant 

the  means   of  fulfilling   his   undertaking.     So   that  here 

we  have  in  this  document  an  account  stated,  a  fund  pointed 

out,  the  defendant  in  possession  of  that  fund,  a  provision 

made  as   ancillary  to   the   productiveness   of  that   fund, 

and  a  time  limited  within  which  payment  is  to  be  made. 

Surely,  it   is  to  be  collected  from  all  these  things   that 

a  suspension  or  forbearance  of  the  plaintiffs*  demand  for 

six    months    was    contemplated.      The    document    itself 

shows  that  this  was  not  a  mere  voluntary  pronuse  from 

one  person  to  another,   but  was  an  agreement  resulting 

from   the   concurrence  of  the  minds  of  both  parties.     It 

is  upon   this   distinction    that    fVain   v.    fVarUers{a)  and 

Jenkins  v.  Reynoldsih)  were  decided.     It  was  the  technical 

import  of  the  word  "  agreement"  as   contradistinguished 

from  "promise"  which  led  to   these  determinations:    see 

note  to  Morris  v.  Stacei/(c),     I  admit  that  the  agreement 

must  disclose    the    ground  of    the   promise,    the   reason 

wherefore   it  was    made,    and    the    consideration    which 

induced  it;    but  are    they  not   apparent,   or  easily   and 

certainly   collectable   here?      I   concede    that   the   mere 


(a)  5  East.  10.  (6)  3  Brod.  &  B.  14. 

(c)  1  Holt.  157 ;  6  Moo.  101. 
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1841.        naked  promise  of  a  surety  to  pay  at  a  future  time  does 

Hibernian    not  necessarily  imply  that  the  consideration  for  so  doinD* 
Gas  Light  .     . 

Company     was  forbearance  to  the  principal  debtor  in  the  meanwhile, 

Parrt.  Jones  v.  Williams{a)  ;  but  even  in  that  case,  Pattison^  J., 
says,  that  if  it  can  be  collected,  not  as  a  matter  of  con- 
jecture, that  forbearance  by  the  creditor  during  that  time 
was  contemplated,  the  plaintiffs'  case  would  be  established. 
Another  large  class  of  cases  is  got  rid  of,  in  which  the 
pleader  put  the  wrong  interpretation  on  the  construction 
of  the  document,  which  cases  went  upon  the  question  of 
variance,  not  of  absence  of  consideration.  A  third  class 
of  cases,  adverse  apparently  to  the  present  plaintiffs,  is 
that  in  which  various  interpretations  might  be  put  upon 
the  language  of  the  undertaking  and  several  considerations 
conjectured;  but  this  case  is  wholly  different — nothing 
can  be  more  defined  than  the  several  parts  of  this  agree- 
ment. Raikes  V.  Todd(b)  was  a  case  which  strongly 
sustains  the  principle  here  contended  for,  and  is  valuable^ 
1st,  as  showing  the  length  to  which  this  doctrine  of  "fair 
implication*'  is  carried.  Baron  Alderson^  at  the  trial 
and  the  Court  above,  having  held  that  the  word  "secure** 
raised  an  implication  that  there  should  be  a  forbearance 
which,  it  might  be  inferred,  formed  part  of  the  considera- 
tion ;  2dly,  it  shows  that  the  pleadings  here  have  been 
rightly  framed;  for  the  consideration  of  forbearance,  as 
well  as  that  of  future  supply,  have  both  been  put  upon 
the  record.  If,  in  that  case,  the  declaration  had  been 
rightly  framed,  the  Court  would  have  upheld  the  guarantee. 
Wood  V.  Benson{c)  differed  from  Raikes  v.  Todd  only 
in  the  word  "  secure,"  whence  an  implication  of  forbearance 


(a)  5  B.  &  Ad.  1109.  (Jb)  8  Ad.  U.  El.  846. 

(c)  2  Cr.  3e  Jen  94. 
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raised.      That  these  observations  on  Raikes  v.        1841.   ^ 

well  founded,  will  appear  from  the  argniments    Hiberniak 

^^  ^  Gas-Light 


TO.  Follett  in  Brooks  v.  Haigh{a)  and  the  judgment     Company 

r. 

!ourt  in  that  case,  which  was  in  his  favor.     It      Pabbt. 
nportant  to  refer  to  a  dictum  of  Baron  Alderson^ 

of  the  same  book ;  in  conunenting  on  the  case 
n  v.   CampbelHh\    he    says,    "the    undertaking 

to  a  debt  already  due,  and  the  consideration  of 
ance  might  be  inferred  from  that  fact."  In 
.  Moseley{c)  the  following  guarantee  was  held 
: — "  I  hereby  guarantee  the  present  accoimt 
8  H.  MoseUyy  due  to  R,  J,  Shortridge  and  Co., 
Shields,  of  £112  4s.  4cLy  and  what  she  may 
!t  from  this  date  to  the  30th  September  next;" 

decision  was  pronounced  by  the  same  Judges 
affirmed  fVain  v.   WarUersy  in  the  case  of  Jenkins 

r,  assuming  this  to  be  a  collateral,  and  not  a  direct 
ent,  what  then  does  it  amount  to  ?  In  the  words 
1  Parke,  in  Andrews  v.  Smithed),  it  may  be 
as  analogous  to  a  prospective  assignment  of  a 
:  fimd,  with  an  attornment,  so  to  speak,  of  the 
t  to  that  assignment.  In  such  a  state  of  things 
ce  is  necessarily  to  be  implied. 

J  argued  the  case  hitherto  as  though  this  were 
ral  engagement  in  every  respect,  and  not  a 
ginal  undertaking.      I  think  it   right,   however, 


.d.  &  El.  327  to  329.  (6)  3  Moo.  15. 

lo.  521.  (rf)  2  Cr.  Mee.  &  Res.  631. 

2  B 
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1841.        to    suggest,    that    this    case    may  possibly  be    deemed 

Hibernian    altogether  independent  of  the  statute  of  frauds.     AnirenH 
Oab-Lioht  °  ^ 

Company     y,  SmUh  is  an  authority  to  that  extent.     In  that  caie 
p. 
Pabbt.      it  was  held,  that  a  promise  fEuthfully  to  apply  the  fumb 

of  a  debtor,  which  should  come  to  the  promiser's  haiuk, 

in  satis£Etction  of  a  creditor's   debt,  was  not  within  the 

statute :   see    Chitty  on   Contracts^   512.      I   regard  tliii 

contract  as  consisting  of  two  branches,  with  a  consideration 

of  forbearance  attached  to  the   one  and  a  condition  of 

future   supply   necessarily  involved  in  the  other.     Tlie 

second  class  of  counts  pursues   this   view;   and  iZottei 

V.   Todd  proves  that  the  pleader  ought  to  appropriate 

the  several  considerations  to  the  brandbes  of  the  contract 

to  which  they  are  applicable.      Wood  v.  Bemon  jaoim 

that  the  promise  as  to  the  future  supply  is  an  original 

^  order ;    and   Andrews  v.   Smith  goes    &r  to  show  diat 

this  entire  contract  may  be  regarded  as  a  quasi  original 

undertaking.      I  use   that  case,   however,    coupled  with 

the  cases  of  Haigh  v.  Brooks^  Newbury  v.  Armttnmg^((^ 

and    Emmett    v.    Keamesy   as    explanatory   of  the  view 

submitted  to  the  Court,  in  reference  to  the  consideratkn 

of   forbearance,   and    the    facility  of   implying  it  &ob 

the  circumstances  of  this  case,  and  the  relation  of  the 

parties ;  and  upon  the  entire  case  I  submit  that,  whether 

this   contract  be  regarded    as  a   collateral    promise,  or 

as   a  quasi  original   engagement,    the  plea    furnishes  no 

answer  to  the  action,   and  this   demurrer   ought  to  b^ 

allowed. 

Townsendy  M^Dermotty  and  Napier^  contra.  The  question 

(a)  6  Bing.  201. 
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M  iiere  at  once  raised,   whether  a    consideration  for  a        1841. 


Konise  to  pay  the  past  arrears  sufficiently  appears  upon   Hibernian 

OaS^IjIOHT 

k  fiiee  of  this  instrument,  and  we  submit  that  it  does     Company 


a)  6  Eut.  7.  Cb)  6  Moo.  86 ;  3  B.  Se  B.  14,  S.  C. 

e)  8  Ner.  U  M.  196.  ((/)  4  Not.  &  Man.  496. 

e)  3  Bing.  107.  (/)  1  Ney.  &  M.  196. 

9)  7  Soott,  761.  (h)  Hayes.  364. 

2  B  2 


V. 


ot    By  the  statute  of  frauds,  7   Wm.   III.  c.  12,  the      Pabbt. 

romise  to   answer  for  the  debt  of  another  must  be  an 

[nement  in  writing;    that  is,    the    promise    must  set 

rth  a  mutuality  of  agreement.      What  is   now  called 

e  eondderation  is  in  the  statute  called  the  agreement. 

he  argument  on  behalf  of  the  plaintiff  is,  that  because 

party  gives  a  conditional  undertaking,  a  consideration 

r  his  promise  must  necessarily  exist;    but  in  all  cases 

t   party  who  incurs   a   liability  of  this   kind  dictates 

rtain   terms   upon  which   he  incius  it,  which  may  not 

MNUit  to  a  legal  ccmsideration.     Wain  v.  Warlters(a)  is 

point;  Jenkins  v.  Beynolds(b)  is  a  still  stronger  case. 
I  JameM  v.  Wittianu(c)  the  argument  was,  that  an' 
i^ertaking  to  pay  the  debt  of  another  within  six  weeks 
iied  a  consideration  of  forbearance,  but  the  Court  held 
e  guarantee  vend.     CUmcy  v.  PigoU{d)  was  also  similar 

the  present  case ;  Morley  v.  Baothby{e).  The  con- 
leration  must  appear  upon  the  face  of  the  instrument 
a  matter  of  moral  certainty ^  as  is  laid  down  by  Justice 
flttuoit,  in  Jamee  v.  WiUiams^f).  Hawes  y.Armstrongig) 
a  still  stronger  case.  The  consideration  stated  in  the 
okration,  and  none  other,  must  be  the  ground  of  the 
dettaking.  In  BewUy  v.  Whitford{h\  Chief  Baron 
^  lays  it  down  as  the  result  of  all  the  cases,  that  the 
isidcralion  must  be   unequivocally  apparent  from  the 
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1841.        guarantee  itself,  either  by  express  statement  or  neoessary^ 
Hibernian    implication.    Raihes  v.  Todd(a)y  cited  by  Mr.  Macdaium^ 
Company     is  clearly  against  him.     [Brady,    C.    B. — In  that  case 
Pabbt.       they   went   upon   the  word   "secure"    being  used;   thai 
principle  would  certainly  make  short  work   of  many  of 
the  cases.]     In  Cole  v.  Dyer(b)  it  is  laid  down  that  when 
several  considerations  may  be  inferred  from  a  guarantee 
it  is  void ;  now  here  part  of  the  consideration  is  forbearance, 
and  part   the   future   supplies.     When   the   consideration 
fails   in   part,    it   fails   altogether,    the   agreement  being 
entire;  Chater  v.  Becket(c)y  Jantes  v.   WiUiam8(d)j    Wood 
V.  Ben8on(e).     Here  the  plaintiff  has  divided  the  contract; 
in  the  first  set  of  counts  the  debt  is  alleged  to  be  tbat 
of  a  third  person,  and  the  consideration  for  the  promise 
to  pay  it  is  said  to  be  forbearance.     In  the  second  set  of 
counts  the  consideration    is   two-fold,   forbearance  as  to 
part,  and  a  promise  to  pay  for  the  future  supply.    The 
consideration    expressed    in   the   declaration   is  not  that 
expressed  in  the  contract,  but  should  be  so ;  Bentham  t. 
Cooper (f).     The    modem    decisions  have   adhered  more 
closely  to   the  words   of  the  statute  of  frauds   than  was 
done    in    some   preceding    case;    James   v.    Williamsf^)) 

Hawes  v.  ArmstrongQi).     [Pennefather,  B The  words 

of  the  statute  are  merely  an  "  agreement ;"  there  is  no 
mention  of  consideration.  It  was  Wain  v.  WarUers  which 
decided  that  the  consideration  must  appear  upon  the 
instrument.]  If  the  promise  is  divisible,  then  the  second 
set   of    counts    is   wrong.     The   elaborate    judgment  of 


{a)  1  Per.  &  Dav.  138.  (6)  1  Cr.  &  Jer.  461. 

(c)  7  T.  R.  201.  (rf)  1  Nev.  &  M.  196. 

{e)  2  Or.  &  Jer.  95.  (/)  5  Mee.  &  W.  628. 

(g)  1  Nev.  &  M.  196.  (h)  5  Ad.  &  El.  1109. 
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Jlief  Baron  Jby,  in  Beioley  v.   fVhitford(a)^  adopts  the         1841. 
rindple  of  Cole  v.  Dy€r{b) ;    and  the  same  opinion   is   Hibernian 


[pressed  by  Justice  Burton  in  the  judgment  m  Whitmore  Company 
Johuon(c),  The  case  of  Andrews  v.  Smith{d)j  Pabrt. 
ei  on  the  other  side,  was  one  of  an  original  promise, 
d  has  no  application  here.  Green  v.  Cressicell{e)  lays 
wn  the  true  criterion,  whether  the  promise  is  original 
collateral;  that  is,  whether  does  the  original  debtor 
main  liable  or  not.  Here  the  original  parties  remained 
ble,  and  the  defendant  incurred  no  liability.  We  submit 
at  the  plea  is  an  answer  to  the  alleged  cause  of  action. 

Maedonough^  in  reply. — The  consideration  is  severed  in 
e  three  first  counts,  and  alleged  to  be  forbearance  ;  in  the 
ree  last  counts  it  is  alleged  to  be  both  forbearance  and  a 
tare  supply.  Applying  the  principle  of  Wood  v. 
ftiun^f)  to  this  case,  the  first  part  is  clearly  good,  as  a 
llateral  consideration.  The  relation  of  the  parties  must 
!  considered.  The  case  of  Haigh  v.  Brook8(g)  went  to 
c  Court  of  Error,  and  must  be  considered  to  have 
'ermled  Bewley  v.  Whitford(h\  and  to  have  reverted 
the  original  principles  of  the  law.  As  commerce 
ogressed,  the  rule  has  sprung  up  that  these  instruments 
e  to  be  construed  by  the  Court  as  they  would  be  by 
nons  of  ordinary  capacity,  and  the  consideration  here  is 
rely  apparent  to  any  ordinary  understanding. 

Bradt,   C.   B. — This  case  has  been   argued  at  g^eat 


a)  Hayes,  364.  (b)  1  Cr.  &  Jer.  461. 

c)  1  Jebb  h  S.  6.  (<0  ^  ^^'  ^^^-  ^  ^os*  ^'^' 

«)  2  Per.  U  D.  435.  (fj  2  Cr.  &  Jer.  95. 

g)  10  Ad.  &  El.  {h)  Hayes,  360. 
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1841.        lengthy  and  with  very  great  ingenuity  and  research,  by 

Hibernian    counsel    at    both    sides;    and  the    Court,   in   giving  iti 
Oab-Lioht 
Company    judgment,  has  the  advantage  of  doing  so  after  all  tbe 

Pabbt.      authorities  upon  the  subject  have  been  submitted  to  it 

The    question    merely   is,  whether  on  the  £ace  of  tbis 

instrument  there  appears,  either  expressly  or  by^necessary 

inference,  a  sufficient  consideration  to  sustain  the  defendant's 

promise.     The    important    consideration    alleged  is  tk 

contract  by  the  Hibernian  Gas  Company  to  give  tune  tat 

the  payment  of  the  debt  of  £32,  due  to  them  by  Lmcmk 

and  Mtdlen.     The  words  of  the  instrument  are  these:— 

^^  I  hereby  undertake,  as  the  receiver  of  Hanu^s  Hotel, 

*^  Usher' s-^quaj/f  and  with  the  sanction  of  General  iMsamie 

*^  and  Joseph  Denis  Mullen^  Esq.,  that  the  sum  of  £SS, 

^^  due   to   the   Hibernian    Gas  Light   Company^  for  gai 

^^  supplied  to  the  above  concern,  shall  be  paid  within  vi 

^^  months  from  the  date  hereof.     And  I  also  undertake 

<^  that  the  future  supply  of  gas  to  the  above  concern  shall 

^^  be  discharged  by  me  as  it  may  become  due,  until  yoa 

"  have  further  notice."     Now  I  shall  take  the  rule  of  law 

upon  this  subject  from  one  of  the  cases  which  have  been 

referred  to ;  for  the   rule  itself  is  not  differently  stated  in 

others.    I  read  from  the  judgment  of  Chief  Justice  TiM^ 

in    Hawes    v.    Armstrong{a)  : — "  It    is    not,    however, 

*^  necessary  that  the  consideration  should  appear  in  exprtu 

"  terms;  it  would  undoubtedly  be  sufficient  in  any  case  if 

"  the   memorandum  were  so  framed  that   any   person  of 

"  ordinary  capacity  must  infer  from  the  perusal  of  it  that 

"  such  and  no  other  was  the  consideration  upon  which  the 

"  imdertaking    was    given."     Now  every   word  in  this 

sentence  is  material,  and  must  be  fulfilled  to  the  satisfii^ 

tion  of  the  Court  in   giving  judgment   for   the  plaintift 

{a)  1  Scott,  761. 
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bene.    It  is  conceded  that  the  mere  promise  of  a   third        ^041. 
ifinon  to  pay  the  debt  of  another,  at  any  given  time,   Hibbrnian 
oes  not  of  itself  import  a  consideration  of  forbearance ;     Company 
at  in   this  instance  a  great   deal  more  appears  on  the      Parbt. 
Ktrament  than  a  mere  promise  to  pay  the  debt  of  a  third 
cncm  at  a  future  time.     It  is  averred  in  the  declaration 
hat  the  plaintiffs,  having  sold  and  delivered  to  Ltucambe 
nd  Mullen  a  supply  of  gas  for  Home's  Hotel,  Luscambe 
nd  Mullen  were  found  indebted  to  the  plaintiffs  in  £32, 
0  be  paid  by  Luscambe  and  Mullen  to  the  plaintiffs  on 
equest.     It  is  then  averred  that  the  defendant  was  receiver 
i  Home's  Hotel ;  "  receiver"  is  the  only  word  used,  but 
t  ii  doing  no  violence  to  this  word  to  call  him  the  receiver 
{ the  monies  and  profits  arising  thence.     Then,  no  doubt, 
1 18  Stated  that  he,  as  receiver,  gave  an  undertaking  for 
ke  debt  of  General  Luscambe  and   Mullen^   with    their 
netion ;  and  as  it  is  admitted  by  the  plea,  and  appears 
pon  the  instrument  itself,  that  they  had  an  interest  in  the 
otel,  we  must  take  it  that  the  defendant  was  the  receiver 
V  Laacombe  and  Mullen.     That  being  so,  he  engages  as 
ioeiver,    and    with   their    sanction,     to   pay    for    them 
le  debt.      Now,   the  import  of   that  is,  that  they  had 
ithoiised  the  defendant  to  appropriate  so  much  of  those 
nds  to  the  use  of  the  plaintiffs  as  would  pay  that  amount. 
^6  may,  then,  suppose,  as  it  has  been  put  by  counsel  at 
e  bar,  that  all  parties  were  present  at  this  agreement ; 
d  that  Luecombe  and  Mullen  had  sanctioned  the  defendant 
Impropriating  the  proceeds  of  the  hotel  to  the  payment 
this  demand  within  the  six  months.     That  being  so, 
not  the  contract  for  forbearance  to  be  inferred  ?     Is  it 
bttantially  different  from  a  bill  drawn  by  the  plaintiffs 
the  defendant,  as  receiver  of    Mullen  and  Luscambe^ 
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^      ^^^'        and  accepted  by  the   defendant  ?      There  would,  then, 
HrBERNiAMT    )^yQ  bccn,  upott  that  bill,  a  binding  contract   for   fofu 
CoMPAMTT     bearance.     And  could  the  plaintiflfs  have  sued  the  principal 
Parbt.       parties,    Luscombe  and   Mullen^   so  long  as  this  contract 
was  in  force  ?     In  my  mind,  it  must  be  necessarily  inferred 
that  in  the  present  transaction  there  was  a  contract  for 
forbearance   between   the   parties.      I    collect,    then,    by 
necessary  inference  from  this  document,  that  the  owners 
had   given  their  sanction  to  the  defendant,   and  a  right 
of  appropriating   the   receipts   of  the   hotel,    within  six 
months,  to  the  discharge  of  the  debt  in  question,  aod  I 
cannot  collect  any  consideration  but  that  of  forbearance. 
On  those  grounds  we  are  of  opinion  that   this  contract 
does  sufficiently  import  the  consideration   of  forbearance 
alleged  on  the   pleading,  and,  yielding  implicitly  to  the 
doctrine,  that  a  mere  promise  to  pay  the  debt  of  another 
at  a  future  day  does  not  of  itself  import  the  consideration 
of  forbearance,  I  think  that  the  demurrer  must  be  allowed. 
The  observations  I  have  made  apply  as  well  to  the  second 
set  of  counts  as  to  the  first. 

Pennefather,  B. — As  I  understand  this  case,  the 
instrument  sets  forth  two  promises  ;  the  first,  a  promise  in 
consideration  of  forbearance  to  pay  a  past  debt ;  the  second^ 
to  pay  for  a  future  supply  of  gas  as  it  shall  be  furnished. 
We  think  the  difficulties,  and  the  answers  to  those 
difficulties  which  apply  to  the  first  set  of  counts,  apply 
to  the  second  set  of  counts  likewise.  With  regard  to 
the  promise  in  consideration  of  forbearance,  the  Lord 
Chief  Baron  has  put  it  on  the  right  grounds ;  and  if  we 
did  not  hold  that  a  consideration  of  forbearance  was  ^ 
be  inferred  from  the  facts  stated  on  this  memorandiun» 
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we  should  say  that   the  plamtiffs  had  been  guilty  of  a        18^1. 


gross  fraud,  because  it  appears  that  the  original  debtors    Hibernian 

Ga8-Lioht 
agreed  to   this  arrangement ;    the  word    '^  sanction"    can     Company 

Vm 

luiTe  no   other  meaning.      The   promise   is  an   absolute      Pabbt. 
pomise  to   pay  the  debt,  whether  the  defendant  receives 
more  or   less ;  it  is   necessarily  to   be   inferred   that  the 
consideration     for     that     promise     was     the     plaintiffs' 
fi^bearance. 

Foster,  B.,  concurred. 

Richards,  B. — I  fully  agree  in  the  position,  that  a 
promise  by  a  third  person  to  pay  the  debt  of  another,  at  a 
Eiitareday,  will  not  of  itself  import  a  consideration  of 
brbearance,  sufficient  to  maintain  an  action  of  assumpsit. 
Bat,  without  entrenching  upon  any  of  the  authorities,  I 
ikk  we  may  here  infer  from  the  undertaking,  upon  which 
^e  present  action  is  brought,  a  sufficient  consideration  to 
iopport  the  promise  made  by  the  defendant.  Now  what 
tfethe  terms  of  the  guarantee  in  this  case?  (Here  his 
[^idship  read  the  undertaking).  It  is,  undoubtedly,  com- 
€tent  to  the  plaintiff,  regard  being  had  to  the  terms  in 
hich  this  undertaking  has  been  conceived,  to  show  the 
tlative  situations  of  the  parties  thereto  or  referred  to 
lereby  ;  and  this  is  stated  in  the  declaration,  and  indeed 
very  plainly  referred  to  on  the  face  of  the  contract  itself, 
appears  then  that  Mr.  Parry ^  as  the  receiver  of  Homers 
otel,  makes  the  agreement  with  the  plaintiffs,  and  that 
uscombe  and  Mullen^  who  were  entitled  to  the  proceeds  of 
e  hotel,  as  its  proprietors,  consent  expressly  to  this 
^eement.  We  find  Mullen  and  Lttscombe  parting  with  a 
>rtion  of  their  property  peculiarly  applicable  to  pay  this 
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1841.        debt,  and  Parry  making  himself  personally  liable  to  pay  L  ^ 


HmamiizAx    on  certain  terms.    Now,  sorely,  after  Parry  had  thus  agrcci^ 
Oas-Lioht 
GoMPANT     to  make  himself  personally  liable,  it  would  have  been    m 


Paeet.      plain  breach  of  fedth  if  the  Gas  Company^  before  the 

months  had  expired,  were  to  have  sued  the  parties  primariL^ 
liable  to  the  debt ;  yet  it  is  contended  by  the  defendax^t 
that  these  parties  might  have  been  sued  the  day  after  tlie 
undertaking  was  signed  by  Parry  ;  that  undertaking  bein^, 
as  he  contends,  purely  inoperative.  It  is  satisfieu^tory,  howerer, 
to  know,  though  it  may  not  be  a  ground  fior  construing  the 
agreement,  that  the  Gas  Company  lay  quiet  during  the  m 
months ;  and  neither  sued  Luscombe  and  Mulleny  nor  Pony, 
They    therefore    understood    it    to    be    a    contract  fer 
forbearance ;  and  such,  it  is  plain,  it  was  intended  to  be. 
I  therefore  think  that  the  plaintiffs  must  sucoeed  upon  tlie 
first  three  counts  of  their  declaration ;  as  to  the  latter  three 
counts  (the  4th,  5th,  &  6th,)  I  shall  not  add  any  thing  to 
what  has  been  said  by  the  rest  of  the  Court,  the  more 
especially  as  my  attention  has  not  been  so  particularly 
directed  to  that  part  of  the  case  as  to  the  argument  railed 
upon  the    1st,   2nd,   &  3rd  counts.     But   I    concur  in 
opioion  that  this  demurrer  should  be  allowed. 

Demurrer  allowed. 
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MIDDLETON  i;.  SADLIER.  £zc^«n>m 

OF  Plbab. 
Mon*  Nov.  22. 

action  had  been   brought  to  recover  damages  for  where  a  de- 
ch  of  covenant,  and  judgment  had  been  obtained  lod^  a  writ 
the  defendant  on  demurrer,  in  Trinity  Term  last,  ^ei^  noti^ 
arked  the   7th  July.     The  defendant  immediately  J^  JJ^^  ^ 
irds  lodged  a  writ  of  error,  and  served  notice  upon  "?^J^" 
dntiff  that  he  would  attend  at  the  Court-house  at  8«e,  but didnot 

attend  to  do 
L  on  the  29th   August,  before  Baron  Pefmefather^  so,  the  plain- 

.       .  ,         ^        .  tiflfwhoat- 

mt  the  Leinster  Circuit  as  judge  of  assize,  to  enter  tended  to  op- 

.      -  -      _   ^         -.--        ^rt  «,  ^   pose  the  nonce 

e  secunties  reqmred  by  1  lieo.  I V.  c.  68,  sec.  8(a).  cannot  obtain, 

laintiflTs  agent  attended  at  Clonmel^  on  the  29th  of^™^,f  g^^ji 

t,  and  the  two  following  days,  to  oppose  the  notice,  ™^^'**^ 

IS  then  discharged  from  further  attendance  by  Baron 

^aOieTy  who  said,  that  if  the  defendant  should  after- 

appear,  he  would  not  take  his  recogrnizanoe.     The 

ant  afterwards  served  another  similar  notice  to  at- 

t  Nenagh^  to  which  the  plaintiff  paid  no  attention. . 


Qeo.  IV.  c.  69,  sect  8."  And  be  it  farther  enacted,  that  no  execa- 
hall  be  stayed  by  reason  of  any  writ  of  error  returnable  into  the 
^nrt,  or  by  a  supersedeas  thereon,  in  any  case  whatsoerer,  on- 
he  plaintiff  in  error,  with  two  sufficient  sureties,  to  be  approred 
'  the  Court  in  which  judgment  shall  hare  been  giren,  or  by  a 
I  of  such  Court,  shall  be  first  bound  by  recognizance,  in  such  Court, 
able  the  sum  adjudged  by  such  judgment,  and  also  in  two  years 

of  the  lands,  tenements,  and  hereditaments,  if  any,  adjudged  to 
■ecoTered  thereby  to  satisfy  and  pay,  if  such  judgment  be 
led,  all  and  singular  the  debt,  damages,  and  costs,  adjudged  by 
judgment,  and  all  costs  to  be  awarded  by  or  under  the  judgment 
ich  writ  of  error,  or  on  any  further  writ  of  error  which  may  be 
wards  brought  in  such  case,  returnable  in  parliament,  and  also 
lesne  rates  of  such  lands,  tenements,  and  hereditaments  (if  any) 

adjudged  in  any  action  that  may  be  brought  for  that  purpose. 
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1841.        No  bail  in  error  was  perfected ;  execution  issued,  and  th^ 
Meddlxton  defendant's    goods    were    sold   for    the    amount    of  tU.^ 
Sadlxbb.     judgment  and  costs. 

Hobarty  for  the  plaintiff,   moved  that  the   defendant's 
attorney  should  be  ordered  to  pay  to  the  plaintiff  the  costs 
of  his  attendance  at  ClonmeL     This  is  like  the  case  0/ 
perfecting  bail,  in  which  it  is  the  practice  to  grant  tiw 
costs  of  a  notice  to  the  opposite  party  if  the  bail  be  not 
perfected(a.)     [Brady,  C.  B, — What  has  become  of  the 
writ  of  error  ?]     They  may  go  on  with  it :  it  is  no  super- 
sedeas unless  bail  in  error  be  perfected.     [Pennefatheb, 
B. — Assimilating  this  to  the  case  of  bail,  the  Court  never 
g^ves  costs   of  a  former    ineffectual  notice  of  bail;  but 
when  the  defendant  comes    again  to  perfect  bail  he  is 
refused,  unless  the  costs  of  the  former  notice  be  paid.] 

Per  Curiam. — These  are  costs  in  the  Court  of  Error. 
We  cannot  allow  you  them. 

Refused,  without  costs. 


(a)  See  1  Arch,  Prac  603. 
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MALLETT  v.  DOOLIN.  V~^ ' 

OF  Pleas. 
Mon,  Nov.  22. 

IT  by   the  plaintiffs,  Messrs.    John  and  Robert  where  a  de- 

,  .     r  1  i.«ii       r         i_  fendant  after 

>  recover  the  amount  of  several  bills  of  exchange  appearance, 
other  demands.  The  defendant  appeared  to  the  a^clanition, 
e  5th  November  instant :  on  the  9th  November  ^"f^^^  *  ^^ 

of  money  "  in 

ant  lodged  the  sum  of  £31  in  Court,  under  the  ^"^J^^  <^«^* 

°  and  costs 

rule  : hitherto,"  and 

the  plaintiff 
wished  to  draw 

ty  to  lodge  the  sum  of  £31  with  the  officer  in  bat  feared'to 
lain  tiffs'  debt  and  costs  hitherto,  and  plaintiffs  doing'so  should 
at  their  peril.  ESn'^ce 

of  the  action, 

Gallwey  and  Connor."      »»d  after- 
wards filed  a 
declaration, 
and  applied  to 

3d,  pursuant  to  the  above  rule,  the  sum  of  £dl  racate  the  rule 
lis  9th  day  of  November,  1841.  and  that  the' 

money  shonld 

J.  FarraN."       ^  lodged  jrn- 

aer  the  thirty- 
foorth  General 
Rule.     Held, 

intiffs'  attorney  was  served  with  a  copy  of  this  that  the  lodg- 
ment in  this 
;he  9  th  of  November,  and  on  the  11th  served  way,  being  be- 

lore  ueclAPs^ 

•aw  the  money.  The  defendant's  attorney  swore  tion  filed,  was 
le  11th  November  he  endorsed  on  the  order  a'^^"'* 
•  the  plaintiffs'  attorney  to  draw  the  money,  and 
tt  the  order.  The  plaintiffs'  attorney  then  served 
)f  declaration  filed,  and  a  bill  of  particulars ; 
juently  returned  the  order  to  the  defendant's 
veithout  having  drawn  the  money,  stating  that 
>rmed  he  could  not  draw  it  without  prejudice  to 
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1841.  his  right  to  continue  the  action.  The  plaintifis*  attcmiey 
Maxxbtt  swore,  that  being  desirous  of  taking  out  the  money  w 
DooLAN.  paid  into  Court,  and  of  proceeding  with  the  action  bt 
further  damages,  he  was  advised,  that  by  doing  so,  be 
should  not  receive  any  costs;  accordingly,  on  the  12tk 
November  instant,  he  served  a  notice  on  the  defendant 
attorney  calling  on  him  to  vacate  the  foregoing  rule  as 
irregular,  and  to  pay  the  money  into  Court  under  a  proper 
rule,  offering  to  sign  any  consent  for  that  purpose.  Ob 
the  18  th  November  he  served  notice  of  a  motion  fiyr  thtt 
purpose,  piirsuant  to  which, 

J3.  Stephens^  for  the  plaintiff,  now  moved  that  the  afore- 
said rule  should  be  vacated,  as  not  being  in  accordance  with 
the  34th  general  rule(a). 

[Pbnnefathbr,  B. — In  the  present  case  the  money 
was  lodged  when  there  was  no  declaration  filed ;  the  coste 
were  mariied  on  the  back  of  the  writ,  and  were  easily  as- 
certainable ;  but  after  the  declaration  has  been  filed  it  is 
different,  and  where  the  lodgment  is  made  as  it  is  here, 
they  leave  you  to  ascertain  how  much  is  due  for  debt  aod 
how  much  for  costs.] 

Hvtton,  for  the  defendant. — This  application  is  founded 
on  a  misapprehension  of  the  general  rule.  The  defendant 
may  either  lodge  a  sum  of  money  for  debt  and  costs,  under 
the  ancient  practice,  or  he  may  lodge  a  sum  for  the  debt 


(ja)  *'  On  payment  of  money  into  Court,  the  defendant  shall  1l]ldfl^ 
take,  by  the  rule,  to  pay  the  costs ;  and,  in  case  of  non-payment*  t0 
inflBr  the  plaintiff  oa  taiung  the  money  out,  either  to  mere  iior  ULtlft 
tachment  on  a  proper  demand  and  seryice  of  the  rule,  or  to  sign  ^ 
judgment  for  nominal  damages." — Yeo's  N.  R.  p.  54. 


FIFTH  VICTORIA.  369 

and  give  an   undertaking  for  the   costs   under  the  34th        1B»3. 
geoeral  rule;    Yeo  and   Billing's    Prac.    168.       This  is     Maixbtt 
only  an  irregularity  which  the  plaintiffs  have   waived :      Doolam 
tbey  served  notice  of  their  intention  to  draw  the  money, 
and  the  defendant's  attorney  signed  a  consent  for  that 
purpose  on    the    11th    November,    and    afterwards    the 
^aintifis   filed  their  declaration ;    so  that    by   the  24th 
general  rule(a)  they  are  now  disentitled  to  set  our  pro- 
ceedings aside,   having  taken  a  subsequent    step   them- 
lelves  after  having  had  notice  of  the  irregularity. 

Stephens  referred  to  1  How,  Ex.  Pleas  Side^  133.  The 
costs  here  are  unascertained :  if  we  tax  the  costs  it  will 
be  a  discontinuance  of  the  action. 

[Pennefather,  B, — The  practice  in  this  Court  has 
been  as  contended  for  by  Mr.  Huttoris  client.] 

Bradt,  C.  B. — It  is  quite  admitted,  and  is  reported  to 

QB  by  the  officer,  that  before  the  new  rules  this  practice  of 

lodging  money  prevailed.     If  the  plaintiff  was  willing  to 

take  it  out  he  might  do  so,  and  discontinue  the  action ;  if 

be  did  not  choose  to  do  so  the  case  went  on,  and  after 

Verdict,  the  taxing  officer  taxed  the  costs  up  to  the  period 

of  the  lodgment,   and  deducted   them  from   the  amount 

lodged  ;  and  if  the  plaintiff  did  not  recover  more  than  the 

balance,  the  defendant  had  then  a  lien  on  the  sum  in  Court 

for  the  costs  incurred  by  the  proceedings  subsequent  to  the 

lodgment.     The  new  rule  applies  in  terms  to  a  lodgment 


(m)  **  Ko  appUcation  to  set  aside  process  or  proceedings  for  irregu- 
larity shall  be  allowed,  unless  made  within  a  reasonable  time,  nor  if  the 
party  applylBg  has  taken  a  fresh  step  after  the  knowledge  of  the  irre- 
golarity."     Yw,  N.  R.  38. 
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made  after  a  declaration  has  been  filed ;  and  it  is  report^^ 
to  OS  that  the  new  rule  is  so  considered  to  apply  to    ^ 
^^^^^^-^^^     lodgment  made  after  declaration  filed,  and  that  the  old 
rule  still  continues  as  to  a  lodgment  made  before  declara- 
tion filed.     We  must  therefore  hold  this  lodgment  to  liare 
been  made  conformably  to  the  andent  practice,  and  will 
make  no  rule  on  this  motion.     The  matter  is  now  under 
the  consideration  of  the  judges,  and  a  general  rule  on  the 
subject  will  probably  be  made  before  the  first  day  of  next 
term. 

No  rule. 


The  following  Rule  was  afterwards  made : — 

GENERAL    RULE. 

Miekaehmas  Term^  1641. 

It  is  ordered  that  the  general  rule  of  Ifilary 
Term,  1832,  and  of  the  Ist  February,  1834, 
so  far  as  the  same  relate  respectively  to  the 
payment  of  money  into  Court,  and  to  the 
matters  to  be  done  thereupon  by  the  plain- 
tiff or  defendant,  in  the  action  or  actions, 
ID  which  such  payment  may  be  made,  shall, 
until  further  order,  extend  and  apply  to  the 
payment  into  Court  of  any  money  by  way 
of  compensation  or  amends,  under  the  powers 
given  by  the  46th  section  of  an  act  passed  in 
the  3d  &  4th  years  of  the  reign  of  her  preset 
Majesty,  entitled  *^  An  act  for  abolishing 
**  arrest  on  mesne  process  in  civil  actions 
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in  certain  cases ;  for  extending  the  remedies 
"  of  creditors  against  the  property  of  debtors 
*'  and  for  the  further  amendment  of  the  law 
"  and  the  better  advancement  of  justice  in 
**  Ireland."  And  that  the  payment  of  such 
money  by  way  of  compensation  or  amends 
shall  accordingly  be  made  in  such  manner, 
and  under  such  regulations,  as  to  the  pay- 
ment of  costs  and  the  form  of  pleadings  as 
prescribed  by  the  aforesaid  General  Rules, 
in  respect  to  the  payment  of  money  into 
Court  (a). 


1841. 
Mallett 

V, 
DOOLAN. 


hNov.  1841. 


*rior  to  the  statute  3  &  4  Vic.  c.   105,  sec.  46,  and  the  general 
'  the  Courts  above  stated,  the  rule  was — "  That  where  the  sum 
ed  was  a  sum  certain,  or  capable  of  being  made  certain  by  mere 
ition,  without  leaving  any  other  sort  of  discretion  to  be  exer- 
'  the  jury,  the  defendant  might  pay  money  into  Court,  Hallett  v. 
uiia  Co.  2  Bur.   1120,  Hodges  v.  Lord  Litchfield,  9  Bing.  713. 
assumpsit,  where  the  breach  was  substantially  the  non-payment 
y,  Gregg's  case,  2  Salk.  596,  but  not  otherwise,  Hatton  v.  Bolton, 
ack,  299(n),  money  might  have  been  paid  into  Court ;  so,  in  debt 
le  contract,  McQuillan  v.  Cox,  1   H.  Black,  249,  debt  for  rent, 
icy  of  insurance,  or  for  non-residence,  Gregg's  case,  uhi  sup  ;  so, 
ant,  where  the  breach  assigned  was  merely  the  non-payment  of  a 
money,  but  not  in  other  cases,  e.  g.  an  action  for  dilapidation,  or 
■repair,    Gregg* s  case,  ub  sup.  Salt  v.  Salt,  8  T.  R.  47 ;  but  in 
ions,  as  sounded  in  damages  unliquidated  in  their  nature,  for  in- 
respass  for  assault  and  battery,  or  for  mesne  rates,  it  was  not  com- 
)r  the  tenant  to  pay  money  into  Court,  on  the  chance  of  a  jury 
-  with  his  estimate  of  the  injury  sustained  by  the  plaintiff.     But 
I  Vic  c.  105,  sec.  46,  has  now  extended  the  right  of  payment 
1  to  all  personal  actions,  unless  those  specially  excepted.     The 
IS  are  rather  too  numerous ;  as  actions  for  assault  and  battery, 
»risonment,  libel,  slander,  and  malicious  arrest,  arc  precisely  the 
1  which  such  a  power  would  be  most  desirable.   These  actions  are 
laently  brought  for  the  mere  purpose  of  obtaining   costs,  and 
dictive  motives  ;  and  it  would  appear  only  just,  as  well  as  poli- 
low  erring,  but  penitent  defendants,  to  protect  themselves  from 
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a  heavy  mulct  in  costs  by  a  timely  payment  into  Court  of  sufficient 
amends. 

We  shall  now  briefly  consider  the  mode  of  paying  money  into  Cmri, 
the  proceedings  consequent,  and  the  effect  of  such  payment. 

No  special  application  is  necessary  to  entitle  the  defendant  topaj 
money  into  Court,  either  under  the  old  practice  or  under  the  recent 
statute ;  but  he  may  do  so  by  entering  a  rule  in  the  proper  office,  ind 
giving  the  undertaking  required  by  G.  R.  34,  if  after  declaration  filei 
On  bringing  this  rule  to  the  clerk  of  the  pleas,  he  will  receive  the  mooej 
and  give  a  receipt  for  it.  The  rule,  or  a  copy  of  it,  should  then  be  setrtdm 
the  plaintiff's  attorney.  If  the  payment  be  before  declaration  the  latkh 
taking  is  not  necessary,  but  a  sum  may  be  paid  in  to  cover  the  aaoiil 
of  the  taxed  costs,  or  as  it  appears  from  the  principal  action,  a  grots  m 
for  the  two.  Barton  v.  Crawford,  Batt.  334. 

If  the  plaintiff  accept  the  sum  lodged  in  discharge  of  the  action,  he,  or 
his  attorney  may,  on  giving  a  proper  receipt  to  the  clerk  of  the  pUai, 
receive  the  money,  and  then  tax  his  costs  in  the  usual  manner,  and  after 
apply  for  an  attachment,  or  sign  judgment  for  nominal  damages.  If  the 
plaintiff  does  not  intend  to  accept  the  simi  lodged  as  in  disditfg* 
of  the  action,  he  may  however  take  it  out  of  Court,  though  the  foraer 
practice  was  otherwise,  Batt.  338,  and  the  practice  was  (quere  if  not  to 
still,  Green  v.  Coughlan,  1  Jones,  283,  Willie  v.  Barron^  Hayes,  41)  to 
impound  it,  to  answer  the  defendant's  costs  if  he  should  obtain  a  verdict; 
but  if  the  plaintiff,  in  such  a  case,  draws  the  money,  he  cannot  enforce 
payment  of  his  costs  until  the  result  of  the  action  is  decided. 

As  to  the  legal  effect  of  payment  of  money  into  Court  as  an  adiHf- 
8 ion  of  the  cause  of  action  stated  in  the  declaration,  the  rule  now  it 
settled,  that  where  money  is  paid  into  Court  upon  the  general  iudtbita' 
tu8  counts,  the  payment  only  amounts  to  an  admission  that  the  defen- 
dant (or  defendants)  is  (or  are)  liable  in  respect  of  some  contract  to  tlw 
amount  so  paid  in ;  and  that  where  the  plaintiff  declares  upon  a  special 
contract,  it  is  an  admission  of  the  existence  of  the  contract  and  of  the 
breach,  but  not  of  its  amount,  Archer  v.  English,  1  M.  &  Granger,  875. 
If   there    be  two  or    more  defendants,  payment  into   Court,  if  the 
action  be  general  in  its  frame,  admits  a  joint  liability  on  some  cause  of 
action,  not  necessarily  on  that  relied  on  by  plaintiff.     If  the  dedaratioi 
be  special  the  cause  of  action  is  admitted.     The  reasons  of  these  db- 
tinctions  are  clear.     The  general  indebitatus  counts  admit  of  great  lati- 
tude in  proof;  and  where  no  notice  is  given  of  the  particular  groimdof 
complaint,  it  would  be  absurd  to  hold  payment  into  Court  to  be  an  id- 
mission  of  the  particular  contract  offered  in  evidence,  as  well  as  of  t 
general  liability.     When  on  the  contrary  a  special  contract  is  dedtnd 
on,  that  gives  full  notice  of  the  particular  cause  of  complaint ;  it  cannot 
be  varied  from  in  proof,  and  therefore  payment  into  Court  can  only  b* 
referred  to  the  one  state  of  facts  specially  set  forth.     Briefly,  in  the  fint 
instance,  it  is  an  admission  of  a  contract  (e.  g.  of  money  lent,  but  not  vbet 
or  to  whom  ;  of  goods  bought,  but  not  of  the  time,  kind,  or  amount,  &c.); 
in  the  latter  it  admits  the  contract,  Bingham  v.  Robins,  5  M.  &  W.  i^' 
Archer  v.  English,  supra.  Some  few  instances  of  these  effects  of  paym*^ 
may  be  stated ;  if  money  be  paid  into  Court  on  a  count  on  a  bill  of  ezchtoS^' 
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defendant's  handwriting,  &c.  is  admitted,    Gutteridge  v.  Smith,  2 
Black,  374,  and  the  sufficiency  of  the  stamp,  Israel  v.  Benjamin,  3 
ip.  40 ;  so,  if  paid  in  an  action  of  covenant  the  execution  of  the  deed  is 
itted,  Randal  v.  Lynch,  2  Camp.  357  ;   so  if  paid  in  on  a  count  on  a 
antee  it  admits  an  agpreement  signed  according  to  the  statute  of 
Is,  Middleton  v.  Brewer ,  Peake  15  ;  in  an  action  for  use  and  occupa- 
it  admits  the  plaintiff's  title,  and  the  contract  estops  the  defendant 
reljing  on  a  defect  in  plaintiff's  title  on  the  plaintiff's  own  evi- 
?,  Dolby  V.  lies,  3  P.  &  D.  287.     The  earlier  cases  as  to  the  effect 
lyment  into  Court,  as  an  admission  of  a  cause  of  action  stated  gene- 
must  now  be  considered  as  qualified,  and  the  defendant  may  show 
the  plaintiff,  for  any  legal  reason,  should  not  recover  on  the  con- 
offered  in  evidence,  Jones  v.  Read,  1  Nev.   &  P.  18,  Shearwood  v. 
5  A.  &  E.  383,  Wills  v.  Langridge,  id.,  Lucy  v.  Walrond,  3  Scott, 
[n  special  contracts  the  Court  will,  under  particular  circumstances 
nd,  allow  the  defendant   to  give  evidence  of  it,   notwithstanding 
slon  by  payment  into  Court.     The  prudence  of  confining  the 
into   Court  to  some  particular  counts,  or  to  part  of  them  will 
mhvai  the  preceding  observations : — The  legal  effect  as  an  admis- 
of  payment  of  money  into  Court  is  not  affected  by  the  practice  pecu- 
to  England  of  pleading  such  payment,  the  doctrine  was  discussed 
ffttled,  nearly  as  it  now  stands,  long  anterior  to  such  a  practice. 
pl^fing  these  distinctions  to  those  actions  in  which,  for  the  first  time, 
ent  into  Court  is  permitted  by  the  recent  statute  and  rule,  it  would 
\r  that  in  all  actions  so  general  in  their  form,  that  no  specific  notice 
en  to  the  defendant,  such  as  in  trespass,  trover,  &c  ;  payment  into 
t   will     only    admit    a   goncral    liability — the   particular     liability 
ad  on  by  the  plaintiff  may  be  controverted,  and  in  those  actions  which 
foil  information  of  the  facts  which  constitute  the  right  of  action, 
U  amount  to  an  explicit  admission  of  these  facts,  and  of  the  breach 
lOt  of  the  amount  of  damages  resulting  from  the  breach  assigned. 
rmerly  it  was  considered  that  after  payment  of  money  into  Court 
Uintiff  could  not  be  nonsuited :  but  since,  by  the  terms  of  the  rule 
(32,  the  sum  paid  in  is  to  be  considered  as  struck  out  of  the  decla- 
Q,   and  the    plaintiff   is  not    allowed  to  give  evidence  of  it,  it  is 
he  may  be  nonsuited,  as  in  other  cases :  in  this  country,  it  is,  in 
,  a  special  traverse   of  the  amount   of  damages ;   in    England  it 
dly  so,  as  the  payment  must  be  pleaded  and  damages  ultra  replied, 
herefore  there  may  be  a  nonsuit.     As  the  striking  out  of  the  decla- 
Q  the  money  paid  into  Court  has  been  virtual   merely,  and  the 
does  not  appear  on  the  record,  the  plaintiff  should  be  prepared 
an  office  copy  of  the  rule  of  Court :  this  will  be  sufficient  evidence 
le  payment  and  admission  by  the  defendant.     If  the  jury  do  not 
for  the  plaintiff  with  larger  damages  than  the  sum  paid  in,  their 
jg  will,  in  the  result,  be  a  verdict  for  the  defendant ;  Murdoch  v. 
\ey,  Al.  &  N.  53 ;   Green  v.  Coughlan,  1  Jones,  283 ;  and  if  he  offers 
rule  of  Court  in  evidence,  the  proper  direction  would  seem  to  be 
ron  think  the  plaintiff  has  sustained  no  greater  damages  than 
verdict  will  be  for  the  defendant,  if  greater,  for  the  plaintiff,  in 
UBOont  yon  think  he  has  sustained."     Money  once  lodged  in  Court 
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1841.         by  the  defisnduit,  can  never,  it  is  lald,  be  taken  oat  bj  him  or  bii  \ 

Tj — t ^  repreientatiTes,  unless  the  cause  has  abated  by  death ;  but  the  Cooit 

^             may,  if  it  has    not  been    paid   oat   to  the  plaintiff,  impound  it  to  i 

answer  the  defendant's  costs.  Green  t.  Ckmghlant  1  Jones,  283."  Af  to  ^ 


DoouLM.       answer  the  defendant's  costs,  Greeii  t.  Coughhtn^  1  Jones,  283."  Ai  to    d 
paymeni 
R.  217. 


payment  into  Coart,  in  ejectment  for  non-payment  of  roit,  rid.  3  Ir.  L    g 


1841. 

Exc^QUEB  FARRELL  v.  DONNELLY 

OF  Pleas. 
7Wj.  Nov,  24. 

In  debt  for       JJebt  for  double  rent,  under  16  Geo.  11.  c.  8,  by  t 

doable  rent 

under  15  Geo.  landlord  against  a  tenant,  who  had  given  notice  to  quit  die 

IL  c.  8,  the 

declaration      premises  held  by  him,  and  had  not  delivered  up  the  pos- 

must  allege  the         •         i  i.         i        •  •!•    i   •  i  .  mi 

notice  by  the    session  thereof  at  the  time  specified  m  such  notice.     The 
intention  to      declaration    did   not    allege  the  notice  to  have  been  »i 


quit  the  pre-     .,,^'^'-^ 
iisestoWe    «^'«'V- 


been  given  m 
writing. 


General  demuirer. 


O.  Sprouhy  for  the  demurrer.  The  15  Geo.  II.  c.  8, 
s.  9,  requires  that  the  notice  by  the  tenant  of  his  intentioB 
to  quit  the  premises  holden  by  him  should  be  in  writuy. 
The  Enfflish  Act,  11  Geo.  IL  c.  19,  s.  18,  to  which  tk 
Irish  Act  corresponds,  does  not  require  the  notice  to  be  in 
writing,  and  the  pleader,  following  the  precedents  on  that 
statute,  has  fallen  into  the  present  error. 

The  case  was  not  argued  for  the  plaintiff. 

Demurrer  allowed 


Macdonoughy  a  short  time  after  came  into  Court, 


I 
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talced  leave  to  amend;  he  said  he  had  intended  applying        1841. 


^n  the  case  was  called  on,  but  was  argruing  in  another     Farrbll 

4>XtrU  DONNBLLT. 


Leave  granted,  on  payment  of  costs. 


1841 

SPENCE  V.  FINN.  ^EI^^. 

OF  Plbas. 
Wed,  Nov,  24. 

was   an   action  of  covenant,  brought  by   William  The  copy  of 

uiG  writ  801TVm1 

Spence  and  Robert  Spencer  Knox^  executors  of  the  most  corres- 
yr.  Robert  Spence,  deceased,  to  recover  certain  arrears  of  ^-Lq^  ^ 
it  which  accrued   due  to  the  testator  in  his  lifetime,  l^^ 
the  capias  ad  respondendum  which  issued  in  this  case, 
J  parties  were  rightly  named,  "  William  Duckett  Speiwe 
A  Robert  Spencer  Knox,  executors  of  the   Rev.  Robert 
tnee,  deceased,  plaintiffs  ;"  but  in  the  copy  of  that  writ 
nred  upon  the  defendant(a)  the  first  plaintiff  was  named 


(«)  43  Geo.  III.  c  53,  sect.  3,  enacts^'*  That  from  and  after  the 
It  daj  of  the  said  Michaelmas  Term,  1803,  no  person  shall  be  held  to 
teial  hail  npon  any  process  issuing  out  of  his  said  Majesty's  said  Court  of 
^'i  Bench,  Common  Pleas,  or  Exchequer,  in  that  part  of  the  said 
lited  Kingdom,  called  Ireland,  where  the  cause  of  action  shall  not 
loont  to  the  sum  of  £10  or  upwards,  nor  out  of  any  inferior  Court, 
lore  the  cause  of  action  shall  not  amount  to  the  sum  of  forty  shilling's, 
upwards ;  and  that  in  all  cases  where  the  cause  of  action  shall  not 
Mont  to  the  sum  of  j£10  or  upwards,  in  any  of  the  said  superior 
lurts,  or  to  forty  shillings  or  upwards  in  any  such  inferior  Courts,  (and 
)  plaintiff  or  plaintiffs  shall  proceed  by  way  of  process  against  the 
non),  he,  she,  or  they  shall  not  arrest  or  cause  to  be  arrested  the  body 
the  defendant  or  defendants,  but  shall  serve  him,  her,  or  them  per- 
laUy  with  a  copy  of  the  process ;  and  if  such  defendant  or  defendants 
in  not  HT®*'  ^  ^®  return  of  the  process,  or  within  eight  days  after 


On  the  12th  November,  1841,  the  plaintiffs' 
served  a  notice  on  the  defendant's  attorney,  cal. 
him  to  enter  a  proper  appearance  for  the  < 
inasmuch  as  he  did  not,  in  the  appearance  entere 
set  out  the  plaintiffs'  names,  and  the  capacity 
they  sued,  properly,  and  in  the  notice  of  appea 
inserted  a  wrong  plaintiff,  and  apprising  him  th 
appearance  was  not  entered,  the  plaintiff  woul 
parliamentary  appearance  for  the  defendant, 
notice  the  defendant's  attorney  replied,  on 
November,  that  the  appearance  and  notice  wer 
being  in  accordance  with  the  copy  of  the  writ  sen 
defendant,  and  cautioning  the  plaintiff  against  i 
parliamentary  appearance.     On  the  same  day  I 


sncb  return,  in  such  case  it  shall  and  ma;  be  lawful  U>  had  i 
tifF  or  plaintiffs,  upon  affidavit  being  made  and  filed  in  the  p 
of  the  personal  service  of  such  process  as  aforesaid,  (which  i 
shall  be  filed  gratis),  to  enter  a  common  appearance,  Or  file 
for  the  defendant  or  defendants,  and  to  proceed  thereon  as 
fendont  or  defendants  had  entered  his,  her,  or  their  appear 
oommoD  bul ;  any  law  or  usage  to  the  contrarj  notwithsl 
Sec  6  enacta — "  That  upon  every  copy  of  such  process 
upon  any  defendant,  shall  be  written  a  notice  to  such  defei 
intent  and  meaning  of  soch  service,  to  the  effect  followin{ 

"  A.  B.  yon  are  served  with  this  process,  to  the  intent  tl 
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aration  was  filed,  in  which,  as  in  the  writ  itself,  the        ^^^' 
ntiffs  were  rightly  named,  and  notice  of  this  declaration       Spence 

served.  On  the  20th  November  the  defendant  served  Finn. 
>tice,  entitled  as  in  the  copy  of  the  writ,  of  a  motion  to 
EU;e  the  declaration  filed  on  the  15th  November  against 
defendant,  in  which  William  Duckett  Spence  and  Robert 
ncer  Knoxj  executors  of  the  Rev.  Robert  Spence,  were 
ntiffs.  On  the  23rd  November  the  plaintiff  served 
ice,  entitled  as  the  writ  itself,  of  a  motion  to  amend 

appearance  entered  for  the  defendant  at  the  suit  of  , 

Ham  Duckett  and  Robert  Spencer  Knox,  executors 
lk  Rev.  Robert  Spence,  in  accordance  with  the  writ 
€BU  resp.y  by  naming  the  plaintiffs  correctly,  as  at  the 
d  of  this  notice.     The  plaintiffs'  attorney  swore  that 

misnomer  occurred  through  a  clerical  error,  and  that 
was  convinced  the  defendant  would  have  rectified  the 
learance  in  this  cause,  as  he  had  set  right  two  other 
learances  in  two  other  causes  in  which  he  had  appeared 
igolarly  for  other  defendants  at^  the  plaintiff's  suit. 
e  two  motions  came  on  together. 

Brewster,  Q.C.,  moved  to  set  aside  the  declaration, 
ke  Court  may  have  a  power  to  alter  writs  of  process, 
t  the  copy  is  made  at  the  peril  of  the  party  who  makes 
43  Geo.  III.  c.  53,  s.  3,  6 ;  Bufield  v.  Street(a). 
(rady,  C.  B. — There  is  another  stronger  case — Nicol 
Boyn](J).  It  has  frequently  been  decided  that  any 
feet  in  the  notice  at  foot  of  the  copy  of  the  writ  of 
>cess  required  by  the  6th  section  will  vitiate  it;  d 
iiori,  the  copy  must  be  vitiated  by  any  defect  in  the 
dy  of  it. 

(aj  10  Bing.  28.  (6)  lb,  339. 
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1641.  Molyneux  and    James,   for    the    plaintiffs,    referred  to 

Spbncb       Baker  v.  Neaver{a\  and  the  note  to  Gainer  v.    WeUer{h\ 

Finn.        Gardner  v.  Walker(c).     The  provisos   of   the    statute  43 
Geo.    III.   c.   53,  are  only   applicable   to    parliamentary 
appearances ;  and  the  modern  English  cases  are  all  upoo 
the  act  for  uniformity  of  proces8(c2),  in  which  the  judgvi 
have  resolved  not  to  allow  an  amendment  except  to  mm 
the  statute  of  limitations,  or  to  correct  clerical  errors. 

,  Per   Curiam. — The    cases    cited,   though    they    arott 

on    the    English   act    for   uniformity   of  process,   wlddi 
requires  a  literal  copy  of  the  writ  to  be  served  on  die 
defendant,  were,  nevertheless,   decided  on   general  prin- 
ciples, to  which  we  must  adhere.     The  Court  in  these 
cases  has  held  that  a  discrepancy  between  the  copy  and 
the  writ  is  fatal  if  it  alter  the  sense,  whether  the  alteration 
be  in  a  material  point  or  not.     We  cannot  otherwise  draw 
a  satisfactory  line  of  distinction.     We  think  the  copy  must 
be  deemed  insufficient.     It  is   better   to   adhere  to  the 
strict  words  of  the  act  of  parliament,  than  to  allow  it  ^6 
be    frittered   away   by  minute    distinctions.      Here    tie 
surname  of  one  of  the  executors  is  mistaken  ;  and  it  ii 
advisable  to  hold  that  if  the  sense  or  the  sound  be  altered, 
the  variance   is  fatal.      We  must,    therefore,    refuse  the 
defendant's  motion,  with  costs  of  one  motion  to  be  taxed 
on  all  the  documents ;  and  allow  the  declaration  to  stand, 
the  defendant  undertaking  to  enter  a  regular  appearance, 
the  rules  to  plead  being  served  de  novo^  and  the  plaintiffs 
paying  the  costs(e). 

(a)  1  Cr.  &  Mee.  112.  (b)  11  Moo.  450. 

{c)  3  Anst.  935.  ((/)  2  Will.  IV.  c.  39. 

(e)  Vide  Hodgkinson  v.  Hodgkinson,  3  Nev.  &  M.  504 ;  Smart  ^' 
Johnson,  3  Mee.  &  W.  69  ;  Cooke  v.  Vaughan,  4  Mee.  &  W.  69;  6  Vo^- 
P.  C.  695,  S.  C.     Quilten  y.  Neelby,  4  Jur.  1186. 
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HUNT  V.  BATEMAN.  equity 

EXCHSQUBB. 

JH.  Dec.  3. 
as  a  suit  brought  by  the  assignee  of  a  judgment^  In  a  creditor*! 

rr«i        1*11  J  suit,  the  heir 

e  death  of  the  conusor.  The  bill  prayed  an  at  law  of  the 
and  sale  of  certain  lands  affected  by  the  judgment,  bag  been  de- 
Brooke  Bateman^  the  heir  at  law  of  the  conusor,  ^^^  ^^  the^ror- 


1  brought  before  the  Court  as  a  defendant,  and  by  ^0^1,^;,^^ 

er  admitted  the  statement  of  the  bill,  and  claimed  *?^?L^®, 

'  plaintiff  if  the 

jst  in  the  lands ;  on  the  final  hearing  of  this  cause  f*"***  P™^® 

insufficient. 
>een  decreed  his  costs  out  of  the  surplus  fund, 

pnent  of  the  plaintiff's  demand ;  the  fund  proved 

}nt,  and  Mr.  Workman  applied  that  he  should  be 

his  costs  against  the  plaintiff.     He  cited  Hatchett 

Cremome{a). 

it(J). — The  rule  of  this  Court  has  never  been  that 
at  law  in  such  a  case  as  this,  when  the  fund  proves 
ent,  can  have  his  costs  against  a  creditor.  The 
id  has  not  been  followed  in  this  Court. 


I.  R.  N.  S.  215.  (a)  Barons  Permefather  jf  Richards, 
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1841. 

E^^^'  EVANS  V.  NORCOTT. 

ExCHEaUBR. 

Sat,  Dec.  4. 

AppIic*aon      Mr.  JV.  a  Dobbs,  on  behalf  of  the  landlord  of  the  ]aak, 

on  behalf  of  a 

landlord  to       the  subject  matter  of  this  cause,  applied  that  he  miirkk 
^ectforhu  ''  .  .  . 

rent,  whidi  a    allowed  to  bring  an  ejectment  againt  the  tenants  of  Am 

reoeiver  over 

the  premises     lands,  the  amount  of  a  year's  rent  being  already  due.   A 
p^j.  receiver  had  been  appointed,  to  whom  application  had  bea 

the  iracUord  ^  ™Ad®  ^7  ^^  landlord  for  payment  of  this  demand,  who  hai 

if  the  receiver 
did  not  pay  the 

demand  on  or       CouRT. — Let  the  landlord  be  at  liberty  to  hrinir  his 

before  the  1st  jo 

January  next,  ejectment,  unless  the  receiver  pay  the  rent  on  or  before 

The  costs  of  .  .  i      .  i 

this  motion  to  the  1st  of  January  next,  the  receiver  being  served  with 

be  paid  by  the    ,  .         ,  .  ,  .  i         t/*    i  •  t 

receiver,  if  he  this  Order  Within  a  week.  If  the  receiver  pay  the  money, 
rent,  wHhout  ^^  must  also  pay  the  costs  of  this  motion,  and  let  his  doing 
hwb^^^edis-  ^  ^^  without  prejudice  to  the  remembrancer  consideriiif 
aJlowed  them,  '^  ^  ot^ce  whether  the  receiver  should  be  allowed  the* 

if  this  motion 

were  made  ne-  qq^i^  qt  not  in  passinfi:  his  account,  for  it  was  the  receiver's 

cessary  by  his  '^  ^ 

misconduct,      first  duty  to  pay  this  demand  of  the  landlord,  if  propeiij 
made. 


FIFTH  VICTORIA.  381 


SCOTT  V.  KNOX.  ^     1S4I. 

Equity 

EXCHEQUEB. 

3MAS  Knox,  in  the  year  1727,  was  absolutely  possessed  K*  ^^^  in 

1791,  possess- 
le  then  residue  of  a  term  of  1,000  years,  created  in  ed  of  an  equity 

,  of  the  lands  of  North  Tyrella.     Previously  to  1776,  in  the  lands  of 

909  Knox  bequeathed  his  estate  in  these  lands  to  his  term  of  jem 

John  Knox,   charged  with  an  annuity  of  £182  per^^^^^J^ 

m,  payable  to  his  daughter,  Mary  Knox,  her  executors,  ^^^^^^** 

oistrators,  and  assigns.     By  indenture  of  mortgage,  S*^w '  k  ' 

I    3d  July,     1776,    reciting  that   the  said  lands  of  ^^'•eupon  en- 
tered into  pos- 
h  Tyrella  were  subject  to  the  annuity  of  £182,  «/oAit  session  of  the 

lands  of  A. 

*  conveyed   these  lands,  together  with  the  lands  of  and  obtained 
liUan,  which  he  held  for  a  term  of  years  under  the  see  the  lease 
knon  and  Connor,  and  together  with  certain  other  lands  oto  mune  • 
^rtain  charges,  to  Jane  and  Mary  Knox,  to  s^c^^i^e  ^^*^^^ 
lent  of  a  sum  of  £800.     In  the  year  1784  John  Knox  gages  thereof, 

^  apphed  the 

lased  the  reversion  in  fee,  expectant  upon  the  term  of  fen^st'^e^'oof 

*  in  dischaive 

)  years,  in  the  lands  of  North  Tyrella^  for  a  sum  of  of  some  of  his 

.  %  father's  debts, 

In  1785  John  Knox  conveyed  the  eqmty  of  redemp-  and  acted  as 
in  the  lands  of  ArdmiUan,  already  mortgaged  to  Jane  thereof,  until 
Mary  Knox,  to  the  Hon.   TTiomas  Knox  and   WaddeU  jgog^    q^  ^y^ 
ngham,  their   heirs,  executors,  and  administrators,  as  Jf  ^dminisfaiL 

tion  to  his  fa- 
ther in  1802. 
No  claim  was 

by  T.  K.  during  the  life  of  H.  R.  W.  to  these  lands. 

J,  that  such  possession  was  not  adverse  against  T.  K.»  and  did  not  establish  a 

)  the  entire  lands,  as  against  the  representatives  of  T.  K.,  who  were  entitled  to 

oiety  thereof. 

}eing  possessed  of  a  term  of  1,000  years  in  the  lands  of  T.,  bequeathed  it  to  K., 

Mi  with  an  annuity  of  ^182  for  M.     K.  conveyed  the  lands  in  mortgage,  sulject 

annuity,  and  afterwards  purchased  the  fee  in  these  lands.     There  was  no  deda- 

of  trust  that  the  term  should  attend  the  inheritance. 

(/,  that  the  term,   though  mortgaged,  became  attendant  upon  the  inheritance^ 

1  there  was  no  express  declaration  to  that  effect. 
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18*1«        trustees,  to  secure  the  payment  of  £5,000  to  Lord  Wdb, 
Scoii       In  1791 J  John  Knox  died  intestate,  leaving  two  sons,  Hewnj 
Knox.        Waring  Knox  and  Thomas  Knox.     Henry  Waring  Knoxy  tk 
elder  son,  on  the  death  of  his  father,  entered  into  possesoum 
of  the  entire  of  the  ArdmiUan  estate.     On  the  22d  Apd, 
1799,  Henry  Waring  Knox  executed  a  further  mortgage  of 
the  lands  of  North  TyreUa  to  Sarah  Agnew^  for  a  ten  4 
years.    On  the  18th  December,  1801,  Henry  Waring  Im 
executed  a  further  mortgage  of  the  ArdmiUan  estate  to  mt 
Benjamin  Moreland.     On  the  18th  September,  1802,  Sank 
Agnewy  the  mortgagee  of  the  lands  of  North  Tyrettoj  beiii| 
then  dead,  her  executors  assigned  the  mortgage  of  22iid 
April,   1799,  to  Robert  Scott.     On  the  23rd   September, 
1802,   Jane  Knoxj  being  then  the  survivor  of  the  two 
mortgagees  of  the  mortgage  of  3rd  July,  1776,  released 
the   lands  of  North   TyreUa  from  the   operation   of  tlie 
mortgage  deed  of  that  date.     On  the   19th   November, 
1802,  Henry  Waring  Knox  assigned  the  equity  of  redemp- 
tion in  North  TyreUa  to  a  person  named  Bradshaw^  as  t 
trustee  for  Robert  Scott^  subject,  however,  to  the  annuity  of 
£182,  recited  in  the  mortgage  of  3rd  July,  1776.     TTwmas 
Knoxy  the  second  son  of  John  Knox,  died  in  1805,  having 
appointed  the  Hon.    Thomas  Knox  and  Pascoe  GrenJ^ 
Esq.,  his  executors,  the  former  of  whom  renounced  probate 
of  the  will. 

In  1807,  the  orig^al  bill  in  this  cause  was  filed  against 
Henry  Waring  Knox  and  others,  by  the  executors  of  Robert 
Scott,  for  a  foreclosure  of  certain  mortgages,  by  virtue  of 
which  Henry  Waring  Knox  was  indebted  to  Robert  Scott  in 
the  amount  of  £22,000 ;  all  of  which  mortgages,  except 
one,  affected  the  lands  of  MaheraUy,  held  by  Henry  Waring 
Knox,  under  the  see  of  Dromore,  and  that  one  affected  the 
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nnBan  estate  alone.     There  were  also  judgment  debts        1841. 


lenry  Waring  Knox  which  affected  his  estates  generally.       Scott 

bill  prayed  a  sale  of  all  the  estates  subject  to  the  Knox. 
tiff's  demands,  for  payment  of  them,  and  the  other 
tors  of  Henry  Waring  Knox,  In  1809,  Henry  Waring 
r  died,  and  Owen  Williams  became  his  administrator, 
cause  was  not  brought  to  a  hearing  until  1814,  when, 
ke  28th  April,  a  decree  was  made,  whereby  it  was 
■ed  to  the  officer  to  take  an  account  of  the  sums  due 
e  persons  brought  before  the  Court  as  special  creditors 
fferent  parts  of  the  estate,  and  what  was  due  to  the 
fiffs  on  foot  of  their  several  mortgages.  On  the  9th 
y  1815,  the  officer  reported;  and  on  the  20th  June 
?iDg  a  final  decree  was  pronounced,  directing  a  sale  of 
^iaheraUy  and  ArdmiUan  estates,  in  de&ult  of  payment 
n  the  usual  time  of  the  several  sums  reported  due. 
MaJierally  estate  had  been  sold  for  a  sum  of  £34,165, 
h  had  been  disposed  of  under  an  order  of  the  Court, 
;liere  was  now  no  question  touching  the  proceeds  of 
estate.  The  Ardmillan  estate  had  been  sold  to  a  Mr. 
mder,  on  whose  behalf  objections  were  taken  to  the 

that  there  was  no  personal  representative  of  John 
r  before  the  Court ;  and  that  as  one  of  the  unsatisfied 
gages  affecting  ArdmiUan  wsis  that  made  hy  John  Knox 
tne  and  Mary  Knoxj  and  as  the  estate  was  sold  for 
lent  of  the  incumbrances,  it  was  necessary  they  should 
arties  to  the  cause.  Another  objection  was,  that  on 
[eath  of  John  Knox  the  Ardmillan  estate  went  to  his 
sons,  Henry  Waring  Knox  and   Thomas  Knox;  also, 

Thomas  Knox  having  died,  leaving  children,  they 
tne  entitled  to  their  father's  rights,  or,  at  all  events, 

the  moiety  of  the  estate  should  be  represented.  It 
insisted,  on   behalf  of  the  plaintiff,  that  it  was  not 
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184L        necessary  to  make  the  children  of  Thomas  Knox  defendants, 
8<^*T       for  though  ArdmiUan  was  a  chattel  interest,  and  as  suck 
Khoz.       would  go  to  the  next  of  kin  of  Thomas  Enox^  yet  tkil, 
under  the  circunistances,  the  whole  estate  became  vestedk 
Henry  Waring  Knox,  because  he  entered  into  posnflMi 
thereof  on  his  father's  death,  and  that  he  had  in  cfeit  : 
become  the  purchaser  of  the  other  moiety  of  the 
estate,  by  having  paid  off  his  &ther's  debts  to  an 
which  covered  the  value  of  that  moiety.     They  ini 
farther,  that  there  was  no  claim  made  by  TTiomas  ism 
against  his  father's  estate,  and  that  he  had  never  questknil 
the  right  of  his  brother. 

There  was  some  difficulty  in  finding  a  personal  represen- 
tative for  John  Knox  after  the  death  of  Henry  Waring  Knox; 
but  administration  to  John  Knox  having  been   at  lei^ 
granted  to  Emma  Lady  Campbell^  she  was  made  defeodsat 
in  the   cause  by   a  supplemental  bill,  filed  on   the  28di 
December,     1818.      Lady    Campbell    and    her    husband 
answered  this  bill  in  1819,  and  by  their  answer  set  uptk 
claim  of  the  children  of  Thomas  Knox^  (then  minors,)  to 
one  moiety  of  the  lands  of  ArdmiUan^  as  next  of  kin  to 
John  Knox,     These  children  answered  by  their  mother,  and 
insisted  on  the  same  defence.     The  administrations  granted 
to  Lady  Campbell  anA  to  Owen  Williams  were  administrations 
pendente  minoritate  of  the  minor  children  of  Thomas  Knox* 
A  few  days  before  the  hearing  of  the  supplemental  cause, 
in  July,    1821,  Henry    Williams  Knor,  the  eldest  of  the 
children   of  ITiomas  Knox^    came  of  age,    and   then  the 
administrations  fell  to   the  ground.     A  decree  to  account 
was,   however,   made  in  that   cause  on  6th  July,    1821. 
Henry   Williams  Knox,  on  his  coming  of  age,    took  out 
administration  de  bonis  non  to  his  uncle,   Henry  Waring 
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Knaxy  and  to  his  grandfEither,  John  Knox.     On  the  8th 
November,   1821,  a  supplemental  bill  was  filed  by  the 
plaintiffs,  to  bring  Henry  Williams  Knox  before  the  Court, 
praying  to  have  the  benefit  of  the  former  proceedings 
against  him  in  his  new  capacity  as  representative  and  as  a 
party  being  beneficially  interested  in  his  suit.     On  the  2nd 
March,  1822,  Henry  tVUliams  Knox  answered  the  supple- 
mental bill,  and  set  up  in  his  answer  the  same  defence  he 
had  made  when  a  minor.     On  the  2nd  July,  1822,  the 
eause  was  further  heard  against  him ;  and  it  was  decreed 
dat  the  plaintifis  should  have  the  benefit  of  the  decree  of 
ike  6th  July,  1821  ;  that  the  same  should  be  carried  into 
specific  execution  ;  and  the  plaintiffs'  mortgage  be  declared 
a  charge  as  in  the  former  decree,  and  the  same  accounts  be 
taken  as  in  the  former  decree.      In  September,    1823, 
administration  was  for  the  first  time  granted  of  the  effects 
of  TTunnas  Knox  to  Owen  Williams^  and  in  the  same  year 
administration  of  John  Knox^  the  grandfather,  and  of  Henry 
Waring  Knox^  was  granted  to  Emma  Knox^  the  sister  of 
Henry  Williams  Knox^  who  afterwards  became  the  wife  of 
Henry  Currie.     On  the  20th  February,  1826,  the  cause 
was  again  heard,  and  a  decree  was  made  that  the  bill 
should  be  taken    as    confessed  against   the    defendants^ 
Laura  Maria  RouiUey  and  Peter  Maria  RouiUe^  her  hus- 
band, and  that  the  decrees  of  6th  July,  1821,  and  2nd 
July,  1822,  should  be  carried  into  execution  against  Emma 
Currie  (who  was  then  of  age)  and  her  husband.     Under 
this  decree,   a  creditor  of   Henry   Waring   Knox^  named 
Thompson^  filed  his  charge,  and  alleged  the  title  of  Henry 
Waring  Knox  to  the  whole  of  Ardmillan.     In  July,  1826, 
Owen  Williams^  as  the  personal  representative  of  Thomas 
Knoxj  filed  a  discharge  to  Thompson's  charge,  alleging  that 
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1841.        Thomas  Knox  was  entitled  to  one  moiety  of  ArdmXiia^ 
and  stating  that  though  Henry  Waring  Knox  paid  the  debts 
of  his  father  to  a  considerable  amount,  yet  he  had  got 
possession  of  certain  lands  of  his  father,  namely,  Tyreiii, 
which  he  had  sold,  and  that  ibe  sale  of  that  property  foraied 
part  of  the  fimd  by  which  Henry  Waring  Knox  had  paidoff 
the  debts  of  his  father.     A  report  was  made  under  lie 
decree  of  1826,  to  which  twelve  exceptions  were  taka  iv 
the  defendant,  Emma  Ctarrie,     The  case  having  again  oae 
before  the  Court  on  these  exceptions,  the  Court  oideni 
that  they  should  be  set  aside,  with  liberty  to  subsliMe 
other  exceptions,  breaking  the  first  exception  into  four,  aad 
substituting  a  fifth  exception  for  the  second.     The  exeep 
tions  were   thirteen  in   number;  the  principal,    and  tlte 
points  upon  which  they  were  decided,  are  fully  stated  ia 
the  judgment  of  the  Lord  Chief  Baron. 

Mr.  Pennefather,  Q.  C,  Mr.  Warren,  Q.  C,  Mr.  Seiftt, 
Q.  C,  and  Mr.  Blake,  for  the  plaintiff. 

The  Attomey-General,  Mr.  Wm.  Brooke,  Q.  C,  Mr. 
Holmes,  and  Mr.  Steame  B.  Miller,  for  the  defendant. 

This  case  was  argued  upon  several  days  during  this  and 
the  preceding  term ;  and  the  judgment  of  the  Court  was 
finally  pronounced  in  the  sittings  after  this  term. 

Bradt,  C.  B. — This  case  comes  before  the  Court  on  an 
exception  to  the  oflBcer's  report,  called  the  5th  original 
exception,  relating  to  the  lands  of  ArdmiUan  ;  and  on  a 
special  point  submitted  by  the  oflScer  to  the  Court  in  con- 
nection with  the  third  original  exception  relating  to  the 
lands  of  North  Tyrella.      The  question  as  to  ArdmiUan  is, 
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whether  it  had  become  the  sole  property  of  Henry  Waring        1841. 
Knox  ;  and  as  to  Tyrelht,  is,  whether  at  the  death  of  John       Scott 
Kmox  it  was  part  of  his  personal  property ;  or  whether,  on       Knox. 
die  £Eu;ts  I  shall  hereafter  state,  it  descended  to  his  heir  at 
kw,  Henry  Waring  Knox,      The  plaintiffs  now  before  the 
Court  are  the  general  creditors  of  Henry  Waring  Knox : 
they  contend  that  ArdmiUan  had  become  the  sole  property 
•f  Henry  Waring  Knox^  and  that  TyreUa  was  a  freehold. 
The  defendants  are  the  representatives  of  Thomas  Knox^ 
the  brother  of  Henry  Waring  Knox ;  they  contend  that  as 
to  one  moiety  of  ArdmiUan^  Henry   Waring  Knox  was,  * 

sad  QQBtinued  to  be,  a  trustee  of  Thomas  Knoxj  and  that 
JjfnBk  was  part  of  the  personal  assets  of  John  Knox ; 
sad  therefore  that  as  to  a  moiety  of  this  also,  Henry 
Warmg  Knox  was  a  trustee  for  his  brother,  upon  the  facts 
I  shall  hereafter  state.  ArdmiUan  is  a  leasehold,  held 
under  the  See  of  Doum  and  Connor  by  John  Knox,  which 
he  mortgaged  with  other  lands  to  Jane  and  Mary  Knox, 
by  an  indenture  dated  in  1775,  for  the  sum  of  £5,000, 
which  mortgage  remains  still  unsatisfied.  By  another  deed 
dated  in  1785,  he  conveyed  the  same  property  to  the 
Hon.  Thomas  Knox  and  Waddell  Conyngham  (who  appears 
to  have  been  the  confidential  agent  of  the  family)  as 
trustee,  to  secure  the  payment  of  £5,000  to  Lord  Wells. 
John  Knox  died  intestate,  leaving  two  sons,  Henry  Waring 
Knox  and  Thomas  Knox.  At  his  death  Ardmillan  was 
eonfiessedly  part  of  his  personal  property,  subject  to  the 
mortgage,  and  as  such  belonged  to  his  sons  in  equal 
moieties.  Henry  Waring  Knox  died  in  1809;  and  the 
officer  having  been  directed  to  report  as  to  his  personal 
property  has  found  as  follows : — ^^  I  find  that  the  said 
Henry  Waring  Knoxy  after  his  said  father's  death,  to  whose 
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1841.       personal  estate  he  subsequently,  that  is  to  say  on  the  l^ 
November,  1802,  obtained  letters  of  administradon,  en 
into  exclusive    possession  and  receipt   of  the  said 
called  the  ArdndUan  estate,  and  obtained  several 
of  the  lease  thereof  in  his  own  name,  and  paid  fins  ta 
such  renewals,  and  executed  several  mortgages  thenrf  fe 
debts  contracted  by  him,  and  applied  the  rent  aa^fMill. 
thereof  and  other  monies  belonging  to  him  in  diflAH|ldl^ 
the  said  debts  due  by  the  said  John  Knoxj  (the  paiMn  . 
of  which  are  stated  in  the  1st  schedule  annexed  haMU^? 
and,  again,  he  says — ^^  I  find  that  the  said  Hemy  HMf 
Knox  so  acted  as  the  sole  owner  of  the  said  chattel  i 
in  the  lands  called  the  ArdmiUan  estates  without  any 
on  the  part  of  his  brother   Thomas  Knoxj  or  any  of  Al 
next  of  kin  of  John  Knox,  to  any  portion  of  the  iuluiil 
therein;  and  that  such  estate  was  of  the  yearly  vafawif 
£638  at  the  time  of  John  Knoxs  death,  and  that  a 
gage  thereof  by  the  said  Henry  Waring  Knox  to 
Morelandj  of  Abingdon^  in  Englcmd^  was  made  on  the  18(1 
of  December,  1801,  to  secure  a  sum  of  £2,000,  voAfHA   \ 
mortgage  was  an  additional  security  for  said  sum  inAi 
certain  bond,  dated  10  th  December,   1801,  executed  bf  j 
the  said  Henry  Waring  Knox  and  Colonel  Thomas  Kmi  to 
the  said  Benjamin  Morelandj  which  said  mortgage  debt 
was  afterwards  assigned  by  deed,  dated  in  1828,  to  (h» 
Williams  by  the  said  Benjamin  MoreUxndr     The  report 
then  finds  that  Henry  Waring  Knox,  in  1802  obtained  kttflf ! 
of  administration  to  his  &ther,  and  continued  to  act  as  tk 
sole  owner  of  the  property  till  1809,  when  he  died;  td 
under  those  circumstances,  and  as  it  did  not  appear  tM 
any  claim  was  made  during  his  lifetime,  the  officer  fiods 
that  the  said  equity  of  redemption  formed  part  cf^ 
personal  property  of  the  said  Henry  Waring  Knox. 
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In  substance  we  are  called  on  to  say  that  Henry  Waring  18^1- 
Knox  became  absolute  owner  of  Thomas  Knox's  moiety. 
It  is  necessary  to  see  if  we  can  discover  any  grounds  for 
Bocli  a  conclusion.  It  struck  the  Court  eariy  in  the  argu- 
nient,  that  if  it  were  to  come  to  that  conclusion,  it  might 
)e  on  the  supposition  of  an  agreement  between  the  brodiers. 
rhere  is  no  finding  that  any  such  agreement  existed ;  and, 
adq[>aidantly  of  the  objection  in  point  of  form  to  such  a 
iqiposition,  there  is  no  evidence  pointed  to  any  document 
V  airang^nent  to  that  effect.  Another  mode  was  sug- 
gested in  which  a  person  circumstanced  as  Henry  Waring 
lamtf  inig^t  have  acquired  an  absolute  title :  it  was  one 
kt  lome  time  strongly  urged,  viz.,  by  paying  off  debts 
oceeding  in  amount  the  value  of  the  moiety  of  the  pro- 
iwrty.  1  will  not  examine  the  authorities  cited  :  the  gene- 
il  doctrine  is  one  open  to  strong  observaticxi  as  to  its 
Nraclical  ccmsequences :  it  has,  however,  been  abandoned, 
he  report  not  containing  a  sufficient  statement  to  enable 
IS  to  say  that  such  was  the  case,  and  further  inquiry  being 
lecUned.  The  supposition  then  of  *  agreement,  and  the 
rroond  of  pajrment  of  debts  having  been  displaced,  no 
rround  remains  except  lapse  of  time  or  acquiescence.  On 
his  part  of  the  case  it  is  to  be  observed  that  the  question 
IS  to  length  of  time  generally,  both  at  law  and  in  equity, 
irises  by  way  of  defence  to  the  claim  of  a  party  sought  to 
be  barred  by  it ;  but  in  this  case  it  is  put  forward  by  the 
plamtiil^  who  call  upon  the  Court  to  establish  their  title 
i^ainst  dormant  claims,  and  to  aid  them  in  depriving  the 
%htful  owners  of  their  property.  Perhaps  the  proper 
sffiswer  might  be,  that  the  Court  would  not  give  such  assist- 
^ce:  that,  as  it  would  not  aid  those  who  allowed  the 
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ownership  to  remain  so  long  unquestioned,  so  its  assistance 
would  be  refused  to  relieve  those  in  possession  from  tlal 
claim,  still  resting  on  a  title  originally  wrong,  but  that  k 
would  rest  content  to  leave  matters  as  they  were  widh 
out  lending  its  assistance  to  either  party.     I  can  miagiBe 
a  case  wherein  the  Court  would  refuse  it ;  but  in  the  km 
in  which  this  case  has  come  before  us  we  are  calUAH    j 
pronounce  affirmatively   one  way  or   another  :  stSkEtt    ^ 
on  the  plaintiffs  to  show  to  the  satisfaction  of  the  Out 
that  this  property  of  Thomas  Knox  had  become  thanVf 
lapse  of  time,  and  this  will  depend  on  the  character  of  lb 
possession  of  Henry  Waring  Knox.     Is  there  any  evidcMe 
that  it  was  adverse  ?     I  think  not.     Direct  evidence  if 
exclusion  there  is  none — none  of  any  claim  of  title  on  &e 
part  of  Henry  Waring  Knox,  independent  of  his  possesM 
as  son  of  John  Knox.     There  is  no  controversy  betwea 
the  brothers  on  this  subject :  he  takes  possession  as  one  tt 
the  sons  of  John  Knox,  as  executor  de  son  tort ;  thisk 
manifests  by  taking  out  administration  in    1802 :  he  ab 
pays  off  debts  of  his  father,  and  under  those  circumstaaeei^ 
it  would  require  an  accumulation  of  facts  stronger  tkift 
any  in  this  case  to  establish  the  title  sought  to  be  set  iip> 
The  doctrine  of  the  common  law  with  respect  to  tenanta 
in  common,  bears  on  this  case,  and  fortifies  the  posidoo 
that  the  possession  was  not  adverse.     Combining  the  admi- 
nistration with  the  previous  acts,  I  think  adverse  possession 
is  out  of  the  case.     The  correct  view  of  his  position  is, 
that  from  the  first  he  was  administrator,  and  trustee  for  tk 
surplus  after  payment  of  debts,  and  that  he  delayed  taking 
out  administration  from  motives  of  prudence ;  and,  in  m 
view,  judging  of  the  effect  of  length  of  time,  we  have  only 
to  regard  it  as  between  trustee  and  cestui  qui  trust,  as  in  J' 
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cases  'of  direct  trust,    as  Bechford  v.    Wade{a\   Chalmer        1841. 
▼.  Bradley{b)y  Skeffington  v.  Whitehurst(c).     The  last  case       Scott 
was  decided  on  the  ground  that  there  was  some  evidence       Knox, 
(which  there  is  not  here)  of  a  release  being  executed ; 
,   bat  upon  its  being  argued,  that  length  of  time  in  that  case 
created  a  bar,    Baron  Alderson  observes  (p.  34) — "  Sup- 
posing Alexander  Hubhert  to  be  an  administrator  in  the 
ordinary  way,  can  you  contend  that  there  was  any  bar  as 
between  him  and  the  next  of  kin ;  for  whom,  in  that  view 
of  the  case,  he  would  be  trustee  ?"     So  long  as  the  rela- 
ikm  of  trustee  and  cestui  qui  trust  continued  with  respect 
to  dm  property,  between  Henry  Waring  Knox  and  Thomas 
no  bar  arises  from  lapse  of  time.     There  is  no  evi- 
that  Thomas  Knoxy  who  left  Ireland  shortly  after 
bis   fiither's  death,  was  a  party  to  any  of  the   acts    of 
Bmry  Waring  Knox^  alleged  on  the  part  of  the  plaintiffs 
as  evidence  of  exclusive  ownership.     They  have  jBuled  to 
show  that  he  was  a  party  to  the  mortgage  made  to  Mof  eland. 
Under  these  circumstances  the  case  as  between  the  brothers 
it  reduced  merely  to  non-claim  on  the  one  hand,  and  pos- 
•emon  on  the  other,  which,  upon  the  authorities  I  have 
oted,  does  not  operate  in  such  a  case  to  confer  a  title ; 
aor  does  their  case  come  within  the  exception  to  this  rule 
with  respect  to  constructive  trusts,  the  extent  of  which  is, 
diat  when  in  a  case  of  fr^ud,  the  decree  of  a  Court  of 
Equity  is  necessary  to  declare  a  trust,   then  time  shall 
ereate  a  bar ;    Hovenden  v.  Lord  Annesley{d)^  in   which 
case  the  Lord  Chancellor  says,   "  if  a  trustee  is  in  posses- 
'*  sion,  and  does  not  execute  his  trust,  the  possession  of  the 


(a)  17  Ves.  87.  (c)  3  Y.  &  C.  1. 

(6)  IJac.  it  W.  51.  (rf;  2  Sch.  k  Lef.  607. 
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*^  trustee  is  the  possession  of  the  cestui  qui  trust ;  and  if  tbe 
only  circumstance  be,  that  he  does  not  perform  his  tra^ 
his  possesion  operates  nothing  as  a  bar,  because  his  po^ 
session  is  according  to  his  title;  but  the  quiestion  of  franiii 
^^  of  a  very  different  description ;  that  is  a  case  whoe  • 
^^  person  who  is  in  possession,  by  virtue  of  that  frwad,  iiiol 
^^  in  the  ordinary  sense  of  the  word  a  trustee ;  bills  to  k 
^^  constituted  a  trustee  by  the  decree  of  a  Court  of  Bfitf 
^^  founded  on  the  fraud ;  and  his  possession,  in  the  mentiMk 
^'  is  adverse  to  the  title  of  the  person  who  impeadiaifti 
^^  transaction  on  the  ground  of  fraud."     A  poaaeflsioa  mk 
a  trust  obviously  different  from  that  direct  trust  wUdk 
exists  between  an  administrator  and  the  next  of  kin.    UtA 
respect  to  the  absence  of  any  claim  on  the  part  of  Tkmm 
Knox,  supposing  him  conusant  of  the  facts ;  it  is  iraportnl 
to  consider  the  state  of  the  property.     It  was  heavily  i 
bered  with  debts ;  his  right  was  only  to  a  moiety  of  the 
plus,  after  payment  of  those  debts.     It  is  not  too  modi  to 
say,  that  he  was  not  guilty  of  culpable  negligence  m  S0t 
looking  for  an  account.      Nothing  then  having  ocan^ 
in  the  lifetime  of  Henry  Waring  Knox  to  determine  dtt 
relation  of  trustee  and  cestui  qui  trusty  I  do  not  see  that  tfy 
alteration  has  taken  place  in  the  condition  of  this  matter 
since  his  death.      Though  the  representatives  of  Thomm 
Knox  were  brought  originally  before  the  Court,  they  were 
made  parties  in  reference  to  a  different  question.     Nothing 
occurred  in  the  progress  of  ibe  suit,  to  prevent  his  next  of 
kin  fit>m  now  contending  that  they  are  entitled  to  a  moiety 
of  the  lands :  on  these  grounds,  I  am  of  opinion  that  a 
moiety  of  the  lands  of  Ardmillan  was  the  personal  estate  of 
Thomas  Knox,      I,  therefore,  pronounce  the  rule  of  the 
Court,  the  fifth  exception  must  be  allowed. 
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With  respect  to  Tyrella,  it  apears  that  in  1661,  a  term  of  ^  184L 
000  years  was  created  in  the  lands  of  that  name  hj  the 
wner%  of  the  inheritance,  for  what  trusts  and  purposes  does 
It  appear;  but  in  the  year  1 727,  it  became  absolutely  vested 
TTumuu  Knoxj  (grand£ed;her  of  Henry  Waring  Knox  and 
%oma9  Knozy)  who  by  his  wiU,  which  is  recited  in  one  of 
e  deeds,  but  not  proved  in  the  cause,  bequeathed  it 
John  Knai,  charged  with  an  annuity  of  £182  a  year 
fiivour  of  his  daughter  Mary.  John  KnoXf  by  the 
ovtgage-deed  of  1771,  conveyed  these  lands,  (subject  to 
m  annuity),  with  other  lands,  to  Jane  and  Mary  Knoxy  to 
MMtta  sum  of  £8,000 ;  and,  in  1784,  he  purchased  the  £Be 
Ir  jE50.  It  was  conveyed  to  him  by  a  deed  reciting,  that 
ks  was  possessed  of  a  long  term  yet  to  come  and  unex* 
led  in  the  said  lands."  It  is  contended  by  the  plaintife 
at  the  term,  though  mortgaged,  became  attendant  on 
ie  inhmtance,  though  there  was  no  express  declaration  to 
lat  effect.  In  support  of  the  defendant's  view  of  the 
Hnt,  some,  though  not  much  reliance  was  placed  on  the 
dstence  of  the  annuity  above  mentioned.  It  is  plain  that 
id  Thcmas  Knox  not  mortgaged  the  term,  but  purchased 
le  fee  while  possessed  of  the  legal  estate  in  the  term,  the 
tere  existence  of  that  charge  would  not  have  prevented 
le  merger  of  the  term  in  the  fee :  the  charge  would  still 
ibsist  for  the  benefit  of  the  annuitant,  but,  as  between  the 
«  and  the  term,  a  merger  would  take  place.  This  is 
ttablished  by  numerous  decisions,  particularly  Doe  v 
^ke{a).  Again,  had  John  Knox^  after  the  mortgage,  paid 
ff  the  debt  in  his  lifetime,  without  taking  a  re-assignment 
f  the  term,  no  question  could  exist  as  to  the  equitable 


(a)  5  M  &.  S.  146. 
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1841.        mei^er  of  the   tenn.     The  term  was  not   created  widt 
Scott       reference  to  that  annuity ;  there  was  no  trust  in  the  mort- 
Knox.       gagee.     This  question  must,  therefore,  be  considered  simply 
upon  the  effect  of  the  mortgage  upon  the  purchase  of  die 
inheritance.     The    case    has    been    partly   arg^ued  i^ 
intention,   that    is,   upon    presumable    intention,  ftr  so 
evidence  has  been  offered  on  either  side  explanatoiy  rf  lie 
real  intention  of  the  purchaser.     I  cannot  entertain  a  Wt 
that  his  intention  was  to  acquire  a  consolidated  intereit;  te 
unite  the  two  interests  in  himself.     He  paid  a  sum  of  moH} 
(a  small  sum,  no  doubt)  for  it,  but  which,  for  any  puipoM 
besides  uniting  the  interests,  might  as  well   have  beoi 
thrown  away.     Can  it  be  believed  that  he  took  the  troabk 
of  making  that  purchase  for  the  mere  purpose  of  leaviiig 
matters  just  as  they  were — leaving  the  beneficial  intereit 
to  g^  in  one  channel,  and  the  fee  to  descend,  a  wcMthles 
inheritance,  to  his  heir-at-law  ?     If  any  inferences  are  l» 
be  drawn  from  his  doing  nothing  after  the  purchase,  one 
may  be  that  he  thought  he  had  done  enough  to  unite  tbe 
interests.     The  question  is,  whether,  in  equity,  an  ubmi 
was  prevented.     That  it  did  not  take  place  at  law  is  ud&> 
puted ;  but  it  is  material  to  advert  to  the  doctrine  of  merger 
as  stated  in  Doe  v.  Pyke.     From  that  case  it  appears  that 
where  the  owner  of  a  term,  or  other  inferior  interest,  carves 
out  of  it  a  derivative  interest,  leaving  in   himself  any 
qucmtum  of  reversion,  and  then  purchases  the  fee,  the  term 
or  other  interest  merges,  notwithstanding  the  derivative 
interest,  though  it  may  subsist  to  support  that  interest,  but 
no  further.     From  that  case  it  follows  that  had  John  Knox 
made  the   mortgage   in  this   case   by  way  of  subdemise, 
leaving  a  reversion  in  him,  it,  as  well  as  the  term,  would 
unite  with  the  inheritance,  save  only  so  far  as  necessary  to 
support  the  mortgage.     This  would  be  the  plain  coose- 
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quence  at  law ;  now  let  us  see  what  is  the  effect  of  the 
Hiortgage  in  equity.     In  the  case  of  Casborne  v.  Inglisia)^ 
wieo  in  2  Jcu:.  &  Walker^  in  the  appendix  to  which  a  copy 
.   ef  Lord  Hardwicke's  manuscript  note  of  the  judgment  is 
;  insertedy  it  is  said,  '^  an  equity  of  redemption  is  considered 
an  estate  in  the  land ;  it  will  descend,  may  be  granted, 
,or  entailed,  and  that  equitable  estate  may  be  barred 
by  a  common  recovery.     This  proves  that  it  is  not  con- 
^ridered  as  a  mere  right,  but  as  such  an  estate  whereof,  in 
^  die  consideration  of  this  Court,  there  may  be  a  seisin, 
^fioir  without  such  seisin  a  devise  could  not  be  good.     The 
^pcnon  having  the  equity  of  redemption  is  considered  as 
^ovaer  of  the  land,  and  the  mortgagee  is  only  entitled  to 
^lelaiii  it  as  a  security  or  pledge  for  a  debt."     Again,  in 
tbe  flame  judgment  he  puts  the  strong  case  of  the  effect  of 
a  mortgage  on  a  previous  will.     In  law  it  is  a  total  revoca- 
tion of  the  devise ;  but  in  the  consideration  of  equity,  it  is 
only  a  revocation  pro  tanto  ;  it  amounts  to  the  same  thing 
aa  letting  in  a  charge  upon  it.     The  true  ground  of  this  is, 
that  the   ownership  of  the  land  doth  in  equity  remain  in 
the  mortgagor,  and  therefore  it  shall  pass  by  his  devise, 
though  made  precedently  to  the  mortgage.     In  Hall  v. 
Iknch{b)  this  principle  is  established.     In  Cholmondeley  v. 
Lord  Clinton(c)^   Sir  Thomas  Plumer  says,  "  Is  any  point 
'^  better  established  than  that  a  mortgagor,  after  executing 
"  a  mortgage  in  fee,  and  after  the  condition  forfeited,  is  still 
^'  considered  to  remain  the  absolute  owner  of  the  estate,  as 
*'  he  was  before,  for  every  purpose,  as  against  all  the  rest 
'^  of  the  world,  and  as  against  the  mortgagee,  for  every 
^^  other  purpose,  except  only  the  security  and  pledge  which 


(a)  1  Atk.  609.  C*)  1  Vern.  329.  {c)  2  Jac.  &  W.  178. 
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Scott  *^  ^^  estate  is  become  for  the  repayment  of  the  debt  oob- 
Kn^x.  "  *™^  ^y  tJ^^  mortgage?"  That  the  term  and  thefa 
will  go  in  the  same  line  is  shown  by  the  case  of  0^ 
y.  Girdler(a),  In  that  case  the  owner  of  a  term  for  yen 
made  a  will,  and  afterwards  contracted  for  the  puidiaierf 
the  fee>  but  died  before  the  purchase  was  completed.  He 
legil  estate  was  in  the  vendor,  but  in  equity  the  vc  * — ^ 


considered  owner.     On  a  bill  filed  by  the  heir-atJavftv  i 
conveyance,    the    Master  of   the   Rolls    said,    ^Ui| 
contracted  for  the  purchase  of  the  inheritance  he  hcmt 
complete  owner  of  the  whole  estate ;  for  it  is  clear  tfiat,ii 
this  Court,  a  party  contracting  for  the  purchase  of  n 
*^  estate  is  equitable  owner ;  the  vendee  ia  a  trustee  for 
^*  I  thought  it  was  long  established  that  when  the 
*^  person  has  the  term  and  the  inheritance,  thoog^h  the  ooe 
^^  is  the  legal  and  the  other  the  equitable  estate^  dbe  infe* 
**  ritance  draws  to  it  the  term."     The  difference  betwes 
that  case  and  the  present  is  this,  that  in  the  former  tk 
unpaid  charge  was  on  the  inheritance,  in  this  on  the  teni» 
In  both,  the  owner  had  the  power  of  getting  a  legal  cm- 
veyance  on  payment  of  the  charges ;  in  both,  the  party  M 
the  owner  in  equity,   subject   to   the   charge*     Without 
saying  that  the  case  is  a  direct  authority,  I  cannot  hdp 
considering  that  it  bears  strongly  on  the  present  case,  in 
support  of  the  claim  of  the  heir  at  law.     The  existence  of 
a  charge  not  connected  with  the  original  trust  of  a  tern 
will  not  keep   that  term  separate  from   the  inheritance 
against  the  heir  at  law.     We  are  not  dealing  with  any  claim 
of  creditors ;  possibly  if  that  were   the  case,  it  might  be 
held  differently,  but  it  would  not  follow,  even  in  that  case, 


{a)  9  Ves.  509. 
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that  the  surplus  would  not  go  to  the  heir(a).     In  Faucet  ▼. 

jtttstin(b)  the  question  was  not  as  between  the  heir  and  next 

•  of  kin.  This  case  differs  from  Scot  v.  Fenhauilet(c)^  on  which 

case  is  rested  the  position,  in  the  3rd  volume  of  Sir  Edward 

I 

[  Suffden^s  work  on  estates,  that  a  beneficial  interest  outstand- 
ing in  a  third  person  will  prevent  a  term  in  which  such  an 
interest  is  charged  from  attending  the  inheritance.  In  that 
case  the  trustees  of  the  term  could  not  have  conveyed  it  to 
ttte  purchaser  of  the  fee  without  a  manifest  breach  of  trust ; 
wtA,  therefore,  Ijord  Thurlow  says,  '^the  impossibility  he 
**  (the  purchaser)  was  under  of  purchasing  the  whole  term, 
^  mdered  an  express  declaration  necessary."  It  was  clearly 
m  onsatisfied  term,  as  to  the  trust  with  which  it  was 
clothed  ;  it  is,  therefore,  clearly  on  that  ground  distinguish- 
able firom  the  present  case.  On  these  grounds  we  are  of 
opinion  that  the  term  in  this  case  did  attend  the  inhe- 
ritance. 

Pennefathbr,  B. — Tue  Chief  Baron  has  so  fully 
expressed  the  judgment  of  the  Court,  and  I  so  fully  concur 
in  the  reasons  assigned  by  him,  that  I  feel  it  unnecessary  to 
go  at  any  length  into  the  circumstances  of  the  case.  We 
were  struck  for  a  considerable  time  on  the  question,  with 
respect  to  Ardmillan,  by  the  long  possession  of  Henry 
Waring  Knox^  and  the  manner  in  which  it  appears  he  acted 
with  regard  to  those  lands.  I  think  that  possession  has 
been  fully  explained  by  the  circumstances  in  which  he  was 
placed.  It  cannot  be  considered  that  it  was  by  mere  length 
of  time,  those  acts  which  he  did  vested  a  title  in  him.     It 


(a)  See  Chapman  v.  Bond,  I  Vern.  188. 
(bj  IVec.  Chan.  (c)  3  Sug.  Es.  89,  «c  1  Bro.  C.C.  6.  9. 
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1841.        might  be  enough  to  consider  how  things  stood  at  the  time 
Scott       of  the  death  of  Henry  Waring  Knox,  for  the  exception  is  to 
Knox.       a  report,  which  states  that  Ardmillan  formed  part  of  die  ' 
personal  estate  of  Henry  Waring  Knox  at  the  time  of  Ui 
death,  which  took  place  in  1809,  only   18  years  after  the 
death  of  John  Knox,  so  that  if  the  possession  had  bees 
adverse,  it  could  not  have  per  se  transferred  the  pnpst]r 
to  him.     Therefore  if  we  were  to  go  merely  on  thenpxt 
as  it  stands,  we  should  be  constrained  in  that  view  to  fik 
from  the  conclusion  to  which  the  officer  has  come.    Bit 
in  truth  it  does  not  rest  on  this  ground :  there  were  no 
circumstances  from  which  adverse  possession  could  be  pre- 
sumed.    Henry    Waring  Knox  was   in   possession  of  die 
property  in  discharge  of  a  manifest  trust,  not  a  constnictive 
trust ;  it  was  one  he  undertook  to  perform  on  the  death  of 
his  father,  and  which  in  1 1  years  after  he  clothed  himsdf 
with  the  legal  powers  of  carrying  into  effect.  In  1 802  he  took 
out  administration  to  John  Knox,  and  assumed  the  character 
of  rightftil  administrator ;  by  that  he  showed  the  charaeto' 
in  which  he  entered  into  possession.     Then,  what  {oJkm 
after  the  death  of  Henry    Waring  Knox  ?  (though,  as  1 
said,  the  exceptions  might  be  ruled  by  the  state  of  things 
at  his  death).     Thomas  Knox  had  pre\dously  died,  leaving 
children;  no  presumption  could  be  raised  against  them: 
their  rights  were  never  represented  in  the  cause.     Much 
conftision  has  arisen   from  the  number  of  bills  that  were 
filed,  and  the  character  ascribed  to  different  persons  brought 
before  the  Court.     From  these   it  appeared  that   at  one 
period  the  minors  were  represented,  and  that  there  wa^ 
before  the  Court  a  person  properly  qualified  to  take  care 
of  their  interests  ;  and  a  decree  was  pronounced,  in  whicb 
it  was  assumed  that  this  was  the  property  of  Henry  Waring 
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Knox.     It  became  necessary  to  examine  exactly  how  that        1841. 
decree  was  pronounced,  and  who  were  the  parties  before        Scott 
the  Court  at  the  time.     On  that  investigation  it  appeared       Knox. 
clearly  that  there  was  not  any  proper  legal  representative, 
either  of  John  Knox  the  original  intestate,  or  of  Thomas 
KnoXy  before  the  Court  at  the  time  that  decree  was  pro- 
nouiiced — no  one  to  protect  the  interests  of  the  minors — 
therefore  that  decree  could  not  affect  them.  There  is  nothing 
ance  the  death  of  Henry  Waring  Knox  to  alter  the  state 
of  things  as  it  existed  previously.     There  was  no  agree- 
ment between  the  brothers.     Length  of  time  could  not 
\ie  &  bar.     Henry  Waring  Knox  was  in  possession,  in  pur- 
Rmee  of  a  plain  trust,  and  therefore  we  cannot  consider 
tUi  property   as  having   become   his.     With   respect  to 
TyrtUa,  John  Knox  was  possessed  of  the  equity  of  redemp- 
tion in  an  old  term ;  in  equity  he  was  possessed  of  the 
term^  for  it  was  only  pledged  to  the  mortgagee ;  and  after- 
wards he  purchased  the  fee.   The  term  must  attend  the  inhe- 
ritance.    Of  course   I  assume  a  state  of  things  in  which 
the  term  could  be  kept  alive  at  law.     On  what  principle 
18  this  ?     It  is  this — that  a  person  possessed  beneficially  of 
the  term,  and  purchasing  the  inheritance,  or,  vice  versft, 
must  be  presumed  to  do  so  in  order  that  both  shall  be  in 
the  same  line.     That  is  the  object  he  must  be  presumed 
to  liave  had  in  view,   if  no  declaration  of  intention  be 
°^e.     If  the  mortgagee,  in  the  eye  of  a  Court  of  equity, 
"^  nothing  but  a  pledge  or  security,  and  if  the  entire 
interest  be  in  the  mortgagor,  why  should  not  the  same 
'^^^  ^pply  ?     There  is  no  reason  for  a  different  construc- 
^^  •     What  possible  motive  can  be  assigned  for  the  pur- 
^^e  in  this  case  by  John  Knox  of  the  reversion  in  fee  ? 
Avas  a  dry,  naked  reversion,  yielding  nothing.     What 
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1841.        motive  could  be  assigned,  but  that  the  inheritance  and  the 

T 

Scott       term  should  go  in  the  same  line,  that  is,  to  the  heir;  k 
Kiroz.       preferring  the  heir,  and  making  that  prefierenoe  by  the 
purchase  (the  law  also  preferring  the  heir),  no  reason  can 
be  assigned  for  the  purchase  but  that  preference.     If  thii 
mortgage  be  out  of  the  case,  the  annuity  alone  emit 
prevent  the  attendance  of  the  term  or  the  inheritnee;  a 
mere  annuity  charged  upon  a  term  cannot  have  thatdset 
It  is  clear  then,  that  if  neither  of  these  things  can  kn 
that  effect  separately,  they  cannot  have  that  effeet  ihn 
united.     If  the  persons  legally  entitled  to  the  term  \ai 
duties  to  perfinm,  such  as  debts  to  pay,  or  any  troat  t» 
execute,  it  might  be  otherwise  ;  because  it  could  not  be 
presumed  that  they  would  commit  a  breach   of  trust  k 
assigning  over  their  interest  in  the  term  at  the  desire  of  i 
purchaser  in  fee.     That  is  the  ground  of  distinction,  as  it 
would  iqppear  to  me,  taken  in  Scott  v.  Fenhouilet.     On  tUi 
part  of  the  case  I  have  thought  it  right  to  say  more  tfaaa 
would,  perhaps,  have  been  otherwise  necessary,  on  aceoont 
of  what  appears  in  the  work  of  an  individual,  whom  we 
must  all  treat  with  respect  in  what  he  says,  not  only  &ob 
the  bench  of  justice,  but  in  his  writings.     But  it  wouU 
appear  to  me,  looking  through  the  whole  passage,  aiul 
not  confining  myself  to  the  mere  position  laid  down  In  the 
first  part  of  the  paragraph,  that  the  conclusion  to  whidi 
he  himself  would  come  would  not  be  adverse  to  that  a^ 
which  we  feel  it  our  duty  to  arrive.     I  hope,  at  least,  i^ 
would  be  so.     We  must,  nevertheless,  hold  and  expre^ 
that  opinion,  which  we  conscientiously  entertain,  and  tk^ 
ground  of  distinction  stated  in  the  work,  not  appearing,  i 
ny  mind,  to  warrant  the  difference  of  conclusion,  we 
bound  to  say  that  we  ought  not  to  be  controuled  in  an^ 
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way  by  the  passage  in  his  work.  On  these  grounds,  is^l- 
I  am  of  opinion,  that  term  was  attendant  on  the  inhe-  Scott 
ritance.  Knox. 

Richards,  B.,  concurred. 
Baron  Foster  was  absent. 


^ 
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ARGUED  AND  DETERMINED 
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COURT  OF  EXCHEQUER 
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IN    HILART  TERM,     IN    THE    FIFTH   TEAR    OF   THE   RSI6V 
OF    QUEEN    VICTORIA,   AND    THE    SITTINGS    AFTER. 


1842. 
EXCHBQUSR 

OF  Pleas. 
Wed,  Jan,  12, 

A  set.  fac, 
issued  to  re- 
vive a  judg- 
ment in  7H- 
nity  Term, 
1840,   and 
a  rule  for 
judgment 
thereon  was 
reg^arly  en^ 
tered,  which 
expired  9th 
Nov.  1840. 
It  was  lately 
discovered 
that  no  judg- 
ment was  en- 
tered thereon. 
The  Court 
granted  a  con- 
ditional order 
to  mark  judg- 
ment. 


JACKSON  V.  GERING. 

O'DwYER  for  the  plaintiff,  applied  for  a  rule  for  liberty 
to  mark  judgment  on  a  scire  facias  to  revive  a  judgmait 
of  Michaelmas  Term,  1820,  for  £2,000  obtained  by  one 
George  Jackson  against  the  defendant.     The  conuzee  died 
in    1823,  having  appointed  the  plaintiff.     The  plaintiffs 
attorney  swore  that  having  received  instructions  to  revive 
the  judgment,  he  on  the  27th  May,    1840,  obtained  an 
order  for  a  scire  facias  to  revive  it,  which  order  was  served 
on  the  defendant  personally  on  the  5th  June  following* 
On  the  same  day  the  defendant  wrote  a  note  to  the  plain^ 
tiff,  in  which  he  stated,  '^  your  man  has  this  day  served 
me  with  the  notice  for  reviving  judgment  on  my  bond,'' 
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^^  then  went  on  to  say,  "  of  course  I  would  use  no  oppo- 
^tion  to  you  in  this  business."     The  scire  facias  issued  in 
trinity  Term,   1840;  and  on  the  15th  October,  1840,  a 
^py  of  the  scire  facias  was  served  on  the  defendant  per- 
^nally.     The  defendant  never  appeared  or  pleaded  to  the 
Retire  facias;  and  the  rule  for  judgment  expired  on   the 
dth   November,    1840.      The  plaintiff's  attorney  further 
twore  that  though  the  rule  for  judgment  had  been  regu- 
larly entered,  no  judgment  had  been  marked,  and  that 
lUn   latter  fact  had  been   only  lately   discovered.     The 
entire  amount  of  the  principal  sum  was  due ;  no  interest 
1iad\ieeii  paid  on  foot  of  the  judgment  since  May,  1840. 
Tke  officer  had  refused  to  mark  judgment,  more  than  a 
year  having  elapsed  since  November,  1840,  when  the  rule 
ftr  judgment  expired. 


1842. 


Court. — Take  a  conditional  order. 


1842. 


SIR  GEORGE  COCKBURN  v.  WARNER. 


Equitt 

Exchequer. 

Thur.  Jan.  13. 


XlENRT  Smith  being,  in  the  year  1721,  seized  in  fee  of  In  1776  a 
the  lands  of  Smithsboro\  and  other  lands  in  the  pleadings  of  bankrupt 

issued  against 

A,  and  Uie  as- 

sig^ee  entered 

j^  possession  of  A's  estates.    A  afterwards,  in  1793,  became  indebted  by  judgement  to 

^•*  and  afterwards  deyised  all  his  real  and  freehold  estates  to  B.  and  his  heirs,  upon  cer- 

^  trusts,  and  charged  with  his  debts  and  legacies.      The  defendant  who  was  heir  at 

^  of  the  assignee,   had  continued  in  possession  of  the  lands,  and  after  the  institution 

^  a  suit  against  him  by  the  devisees  of  A.  to  recover  possession  of  these  estates,  pur- 

r^^aed  them  from  the  persons  beneficially  entitled  under  A.'s  will,  subject  to  the  incum- 

I^Qces  affecting  them,  and  obtained  a  conveyance  of  them  in  1825.     The  judgment  of 

•  93  had  not  b^n  revived  or  redocketed  within  5  years  after  the  passing  of  the  Re- 

^keting  Act.     Held,    that  the  trust  for  payment  of  debts  prevented  Uie  judgment 

^^^  barred  under  the  Redocketing  Act. 

2e 
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1842.        mentioned,    by   his   will,  dated    7th    June,    1721,   duhf 
CocKBURN    executed  and  attested,  devised   the   said   lands  to  Job 
Warnxh.     BaxloWy  and  the  heirs  male  of  his  body,  and,  in  dehult  ot 
such  issue,  to  the  testator's  nephew,  Robert  Haughtoky  anl 
the  heirs  of  his  body  lawfully  issuing  for  ever ;  witb  odw 
remainders   over.       Henri/   Smith    having   died,    Barim 
entered  into  possession  of  the  lands  so  devi&ed  to  lui^  mi 
died  m  1744,  without  issue  male.     Upon  BarlouftieAi 
Bobert  Haughton  entered,  as  remainder-man  under  dieiA 
of  Henry  Smith,  into  possession  of  the  said  lands,  nd  m 
i^mained  until  1768,  when  he  died,  leaving  HenryHwn^^ 
his  son  and  heir  at  law,  who,  as  such,  entered  into  ant 
became  seized  of  the  lands,  as  tenant  in  tail  in  pooncMWi 
On  the    14th  and  15th  June,    1773,  Henry  HaughUmy  is 
consideration  of  £500,  conveyed  the  said  lands,  by  kne 
and  release,  to  Charles  Craig  as  a  purchaser  thereof^  and 
afterwards  duly  levied  a  fine,  and  suffered  a  recovery  rf 
the  same  lands,   the  uses  whereof  were  declared  to  be  to 
Charles  Craig  and    his    heirs.       In  1776,   Charles  Crtt/ 
became  a  bankrupt,  ^xiAGiistavits  Warner^  (the  father  of  tk 
defendant,  Gustavus  Meredyth  Warner)  with  two  other  JW- 
sons,  were  appointed  his  assignees;  Gustavus  Warner  wd&^ 
acting  assignee,   and  survived  his  co-assignees.      It  w» 
stated  that  this  was  a  friendly  commission,  and  was  prose- 
cuted by  Gustavus  Warner^  who  was  the  confidential  fiiend 
and  attorney  of  Charles  Craig^  and  that  after  the  issuing  of 
the  commission,  Charles  Craig  had  acted  as  owner  of  the 
said  property,   both  personally  and    through   his  agents. 
On   the   14th   September,    1793,   Charles  Craig,  and  his 
eldest  son   George  Craig,  executed  their  joint  bond  and 
warrant    of    attorney    to    enter    judgment     thereon,    to 
secure   the   sum   of  £273  \0s,   lOrf.,    Irish   currency,  to 
Ajidrew  Caldwell,  his  executors,  administrators,  and  assign'^' 
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Andrew  CaldweU  died  in  1808,  having  appointed  one  Per  1842. 

^alsh,  and  the  plaintiffs,  Sir  George  Cockbum  and  Frederick    Cockburn 

RifncA,  his  executors ;  the  two  latter  proved  the  will.  George     Warner, 

Traiy  died  in  1797,  leaving  Charles  Craig  him  surviwg) 

gainst  whom,  as  surviving  obligor,  judgment  on  the  said 

ond  was  entered  in  Hilary  Term,  1804.   Charles  Craig ^  by 

is  will,  devised  all  his  real  and  freehold  estate  to  Sir  George 

'oeilnim,  and  his  heirs,  upon  certain  trusts,  and  thereby 

barged  his  real  and  freehold  estate,  with  his  debts  and  lega- 

ies.  He  bequeathed  some  legacies,  and  gave  all  the  residue 

I  bis  estate,  real  and  personal,  to  his  daughters,  Marj^jget 

mAElizahethy  (who  then  resided  in  America)  in  equal  shares 

IB  iBDants  in  common  in  fee.    He  appionted  four  persons  his 

xeeators,  all  of  whom  having  died,  Mrs.  Travers  Wright  oh- 

uned  administration  to  the  said  Charles  Craig^  and  became 

is  personal  representative.     Charles  Craig  died  on  the  26th 

''ebmary,  1804,  without  having  paid  the  debt  and  costs,  or 

ny  part  thereof,  to  Caldwell.     He  left  no  personal  property, 

laving  died  in  distressed  circumstances.    In  the  year  1827, 

Vhamas  Humphreys  and  Richard  Jackson^  as  executors  of 

»iie  John  Humfreys^  filed  a  bill  in  this  Court  against  the 

lefendant,  Gustavus  Meredyth  Warner^  and  the  plaintiff.  Sir 

3eorge    Cockbum^    and     the    legatees   of    Charles   Craig^ 

jraying  an  account  of  the  debts  and  legacies  of  Charles 

Traig,  and  that  the  trusts  of  his  will  should  be  carried  into 

execution.      To  this   bill    Sir   George  Cockbum  filed   his 

nswer  on  8th  April,  1821,  in  which  he  admitted  the  devise 

y  him  by  the  will  of  Charles  Craig^  and  put  forward  the 

laims  which  he,  in  conjunction  with  French^  as  executors 

f  Andrew  Caldwell^  had  upon  the  estates  of  Charles  Craig. 

L  compromise  was  effected  between  the  plaintiffs  in  that 

nit  and   Gustavus   Meredyth    Warner^  the  former  having 

»een  paid  their  demand. 

2  E  2 
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1842.  The  daughters  and  devisees  of  Charles  Craig y  who  U 

CocKBiTRN    lived  in  America^  having  died  leaving  children,  who,  as  rep». 
Wabneb.     senting  their  respective  mothers,  became  entitled  to  m 
estates  so  devised,  and  having  appointed  a  person  naned 
CoUi  their  attorney,  threatened  to  commence  prooee£ngi 
to  recover  the  property  devised  to  them  from  Qmtmm 
Meredyth   Warner^  who  had   continued   in    posaeMi  tf 
these  estates.     Gtistavus  Meredyth  Warner  agreed  ^  f^ 
chase  the  interest  of  these  parties  for  a  sum  of  £lijMi 
which  interest  was  accordingly  conveyed  to  him  in  1BB| 
subject  to  all  the  charges  and  incumbrances  affectbgdtt 
said  lands.  The  plaintiff's  solicitors,  on  the  9th  DeoemlNii 
1825,  wrote  a  letter  to  Gtistavus  Meredyth  Warner^  statiag 
that  they  had  heard  that  by  the  settlement  made  by  hni 
with  the  representatives  of  Mr.   Craig^    it   had  been  ar- 
ranged that  he  should  pay  off  the  debt  due   to  the  pUb- 
tiff's  testator,  and  requesting  to  know  whether  they  shooU 
furnish  him  (Warner)  with  an  account  on  foot  of  the  jiMl|[f- 
ment,  and  whether  he  would  have  a  warrant  to  satisfy  or 
an  assignment  of  the  judgment.     To  this  no  answer  was 
returned,  and  thereupon  another  letter  was  written  by  tbe 
plaintiff's  solicitors  to  Gustavus  Meredyth  Warner j  expre»- 
ing  their  anxiety  to  effect  an  amicable  settlement  of  a^ 
counts  without  incurring  expenses  at  law.     The  plaintiff 
solicitors   wrote   also   to  Mr.   Colt  informing  him  of  the 
claim  of  Mr.  CaldwelFs  executors  in  respect  of  the  ju<lg- 
ments  entered  on  the  joint  bond  of  Charles  and  Georj^ 
Craig,  and  apprising  him  that  they  had  written  to  Gvstax^ 
Meredyth  Warner,  from  whom  they  had  received  no  answ^^ 
and  demanding  payment  of  their   client's  demand.    Tb^ 
plaintiffs  then  filed  their  bill  against  Gustavus   Mered^ 
Warner  and  Travers   Wright,  praying   that   the  trusts  o* 
the  will  of  Charles  Craig  should  be  carried  into  execution? 
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1  for  an  account :  the  judgment  had  not  been  revived        IS4± 
redoeketed  within  the  five  years  given  by  the  redocket-    Cockbuhn 
act,  from  the  27th  June,  1828.  Wabhkb. 

Tustavus  Meredyth  Warner  by  his  answer  admitted  the 
^ninent  in  bankruptcy  to  Gustavus  Warner j  but  denied 
t  it  was  a  friendly  commission,  and  alleged  that  the 
t  for  which  the  commission  issued  was  still  unpaid.  He 
I  denied  that  Charles  Craig  had  acted  as  owner  of  the 
I  property,  either  by  himself  or  his  agents  after  the 
mg  of  the  conunission :  he  admitted  that  he  had  be- 
ne purchaser  of  the  estate  from  the  devisees  under  the 
Dof  C/iarles  Craig  for  £12,000.  He  did  not  rely  upon 
(  statute    of   limitations    as    a  bar    to    the    plaintifi^s 


Gustavus  Meredyth  Warner  having  died,  the  suit  had 
en  revived  against  his  personal  representatives  :  his  devi- 
es  also*had  been  brought  before  the  Court. 

Mr.  Serjeant  Warren^  Mr.  Litton^  Q.  C,  and  Mr.  Cooke 
V  the  plaintiff. 

Mr.  Holmesy  for  the  defendants,  the  representatives  of 
Jtutavus  Meredyth  Warner,  relied  on  the  length  of  time 
^hich  the  plaintiffs  had  suffered  to  elapse  without  having 
^mpted  to  carry  the  trusts  of  Craig^s  will  intoe  xecution. 
^  is  contended  by  the  plaintiff  that  the  debt  is  not  barred 
7  the  statute  of  limitations,  because  by  the  will  of  Charles 
^diga,  trust  was  created  for  the  payment  of  his  debts  ;  but 
^en  if  the  debt  be  not  barred,  the  laches  of  the  plaintiffs 
^^  nearly  forty  years  ought  to  dispose  the  Court  not  to 
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'Q^^-        entertain  it.     But  supposing  the  statute  of  limitation  ts 
CocRBUBN    \yQ  Q^^  Qf  ^(jg  ^jj^gg^  i^jjjg  judgment  is  an  absolute  nullity, kj 

Warner,     the  third  section  of  the  Redocketing  Act(a),  which  makei 
void,  as  against  all  purchasers  for  valuable  eonsideradon  all 
judgments  not  revived  or  redocketed  pursuant  to  that  act 
The    case    is    within    the    third    section  of    that  ad— 
[Richards,    B. — The  purchase  was  made   by    Gmtew 
Meredyth    Warner  pending  the  suit:  the  question  is,ni 
the  judgment  null  and  void  when  the  suit  was  institateil?\ 
He  was  a  purchaser  before  any  suit  was  instituted,   lie 
Court  of  Equity  can  proceed  upon  a  debt  which  a  poatife 
statute  has  annihilated.     [Lefrot,  B. — Do  you  hold  diit 
the  act  applies  as  between  trustee  and  cestui  qui  tnail 
There  was  an  original  trust  in  respect  of  this  judgment] 
Warner  was  himself  a  purchaser  for  value,  and  has  a  rigk 
to  avail  himself  of  every  advantage  which  the  law  aUowi 
him  in  respect  of  the  incumbrance. 


Mr.  Collins,  Q.C.,  Mr.  Baker,  and  Mr.  Edward  ffryU 
for  the  other  defendants. 

Brady,  C.  B. — We  must  decree  that  the  trusts  of  the 
will  be  carried  into  execution,  and  an  account  be  taken 


(a)  9  Geo.  IV.  c.  35,  s.  3,  enacts,  that  all  judgments  which  shall  harebeeD 
entered  or  recovered  in  his  Majesty's  Courts  of  King's  Bench,  Comiww 
Pleas,  or  Exchequer  in  Ireland,  twenty  years  or  upwards  next  before  tl* 
passing  of  this  act,  shall  be  null  and  void  as  against  all  purchasers  for 
valuable  consideration  of  any  Tands,  tenements,  or  hereditaments  ^ 
Ireland,  whether  their  purchases  shall  have  been  made  before  or  after 
the  passing  of  this  act,  unless  the  same  shall  be  duly  revived  accordiog 
to  the  course  and  practice  of  the  said  respective  Courts,  or  redocketed 
in  manner  hereinafter  directed,  and  the  revival  or  redocketing  there<'» 
be  entered  in  the  manner  hereinafter  mentioned,  within  five  years  fro0 
the  passing  of  this  act. 
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>rdingly.     We  also  direct  an  account  of  the  sums  due  ^^ 1642^ 

Foot  of  the  judgment,  and  of  the  real  estates  of  Graig.    Cockbubn 
te  a  decree  as  prayed.  Wabner. 

Decree  accordingly. 


1842. 

PURCELL  V.  COLE.  ""e^S^^ 

Exchequer. 
Thur,  Jan.  13. 

^TRicK  PuRCELL,  by  his  will,  dated  31st  January  1822,  An  account 

decreed 

f  executed,  devised  all  his  lands,  tenements,  and  pre-  against  an 
es,  which  he  might  be  possessed  of  at  the  time  of  his  nine  years; 

1  •       1  A    1  -n       '  r  J     r  notwithstand- 

ease,   to  his  three  sons  Andrew j  Patrick^  and   Lewis,  \ng  an  account 

re  and  share  alike ;  and  if  any  or   either  of  his  said  mutual  friend 

B  should  die,  then  the  survivor  or  survivors  of  them  to  ^^^^  and  de!^ 

erit  the  said  lands,  as  also  whatever  stock  might  be  ^ "T^-^ij*^^ 

reon  belonging  to  him,  the  said  testator,  at  the  time  of  ^^^^^PJ!*""**^'* 

m  1833,  but 

decease ;  and  bequeathed  a  sum  of  £600,  due  to  the  not  then  exa- 
mined by  them 
tator  by  J.  Murphy,  to  the  testator's  three  sons  before  or  vouched  by 

defendant. 
ntioned,  and  his  four  daughters,  Bridget^  Mary,  Jane,  Such  account 

is  Derxectlv 

I  Catherine ;  the  same  to  be  divided  between  the  testa-  inoperative 
8  seven  children  before  named,  share  and  share  alike  ; ^ti^gunder 
I  if  any  or  either  of  the  testator's  said  children  should  J^^^j*®'^^^'''* 
,   then   their   proportion   of  said   £600   to   be   divided 
ongst  the  survivor  or  survivors  of  them,  share  and  share 
ce ;  and  the  testator  directed,  that  if  any  or  either  of  his 
1  children  should  marry  against   the   consent  of  their 
irdians  thereafter  named,  that  then  they  should  be  cut 
to  £50,  and   the  remainder  of  their  shares  be  divided 
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1842.  among  the  rest  of  the  testator's  children ;  and  the  testili 
further  directed,  that  all  his  said  children  should  be  n^ 
ported,  clothed,  and  educated,  and  live  at  the  testsbi^i 
house,  at  CUmfad^  out  of  the  profits  of  the  sidd  lands  rf 
CUmfad^  and  also  the  interest  of  the  £600  before  mentioned, 
until  testator's  said  children  should  marry ;  and  the  testiloi^ 
by  his  said  will,  appointed  Christopher  Cole  to  be  goariii 
over  his  (the  testator's)  said  children.  He  did  not  tffbk 
any  executor. 


The  testator  died  in  February,  1822,  leaving  his 
Andrew  and  Patrick^   and  other  children   him  survini^ 
Christopher  Cole  took  out  administration  to  the  testator,  m1 
undertook  the  execution  of  the  trusts  of  his  will,  and  toik 
possession  of   the   testator's   personal  estate   and  efiwlk 
Lewisj  the  testator's  third  son,  died  soon  afiter  his  hAa^ 
under  age,  intestate  and  unmarried,  and  letters  of  adnmiifr' 
tration  to  Lewis  were  granted,  on  the  30th   May,  IM^ 
to  Patrick   Purcellj   who   had  attained   his    age    on  de 
25th  November,   1834.       The    testator's    said  dau^dfls 
continued  to  reside  after  his  death,  at  Clorifad,  as  diiedei 
by  their  father's  will,  and  were   supported   out  of  the  sud 
lands  of  Clonfad^  and  the  interest  of    the    said    sum  of 
£600,  until  attaining  their  ages  of  21  years,  when  tbej 
were  respectively  paid  by  the  defendant  Co/e,  certain  sums, 
as  for  their  respective  legacies,  and  retired  into  convents; 
the  sons  also  resided  principally  there,  and  occasionally 
with    their    friends    and    relatives.     Patrick  Ptircdl  the 
younger,  resided  for  some  time  with  Christopher  Cole. 

The  bill  in  this  case  was  filed  by  Patrick  and  Aniff^ 
Purcell  against  Christopher  Cole  and  the  plaintiff's  sisters,      1 
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prayed  an  account  of  the  testator's  personal  estate  and        1842. 

is  debts,  and  that  his  personal  estate  might  be  applied  Pubcell 
due  course  of  administration,  and  that  the  defendant       Colb. 
it  account. 

he  defendant  Cole,  by  his  answer,  admitted  the  bequest 
his  being  administrator  of  the  testator,  and  that  he 
taken  possession  of  some  of  his  personal  property ; 
illeged  that  the  greater  part  of  his  farming  stock,  &c., 
been  sold  off  before  the  defendant  became  his  admi- 
itor,  to  pay  off  the  head  rents  due  upon  the  lands 
hf  the  testator,  the  produce  of  which  was  applied  for 
■■intenance  and  education  of  the  plaintiffs  and  their 
rs:  and  that  in  October,  1833,  the  plaintiff  Andrew 
|r  then  of  full  age,  he  had  given  up  to  him  the  manage- 
;  of  all  the  lands  which  remained  of  the  said  testator, 
lis  {Andrew* s)  own  benefit  and  that  of  his  brother 
iek  ;  and  had  g^ven  up  to  them  at  the  same  time  the 
L  and  other  property  on  the  said  lands,  to  the  value  of 
2  10^.:   he  claimed  also  to  be  entitled  to  credit  for  a 

of  £162  \68.  for  the  expenses  of  the  fsum^  and  to 

for  the  maintenance  and  expenses  of  the  plaintiff 
^ick  PurcelU  during  his  residence  with  him.  The 
ver  further  stated  that  the  defendant,  before  he 
ed  to  manage  the  farm,  had  g^ven  a  full  and  satis- 
[)ry  explanation  and  detail  of  the  manner  in  which  he 

managed  the  said  property  to  one  Andrew  Reilly^  a 
'  relative  of  the  plaintiffs,  who  was  called  upon  by  the 
itiffs  to  examine  into  the  state  of  the  property ;  and 

upon  that  occasion  a  valuation  of  the  stock,  com, 
ling  utensils,  and  household  fnmiture  was  taken,  and 
same  calculated  to  amount  to  the  sum  of  £462  10«. ; 
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1842.        and  stated,  as  evidence  that  the  plaintiffs  were  fsiaid 


PuBCELL  vnth  his  conduct,  that  the  plaintiff  Andrew,  after  hifii|; 
CoLB.  disposed  of  the  said  stock  and  his  interest  in  the  £n^; 
had  gone,  in  1836,  to  the  United  States  of  AmeriaL^wk 
that  the  plaintiff  Patrick,  when  on  his  way  to  jdn  111 
brother  in  America,  had,  in  1837,  written  a  letter  to  db  < 
defendant,  apologizing  for  some  ungrateful  conduct  \tmmk 
the  defendant,  and  expressing  contrition  for  the  saaiK. 

It  appeared  that  the  plaintiffs  had  sold  their  intenitm 
the  lands  of  Clonfad,  in  1836,  and  had  gone  to  Jmerim; 
but  having  been  unsuccessful  there,  they  returned  to  Irdmi, 
in  1838.  After  their  return  Andreto  PurceU  was  again  oi 
terms  of  intimacy  with  the  defendant,  and  had  writtes  to 
him  a  proposal  of  marriage  for  one  of  his  daughters. 

The  defendant  also  stated  in  his  answer  that  when  k 
had  g^ven  up  the  management  of  the  property  to  the  pbb- 
tiffs,  he  left  in  the  house  at  Clonfad,  a  quantity  of  aeoforti 
and  vouchers  relating  to  the  receipt  and  expenditure  eftk 
testator's  property,   and   was  now  unable  to  procve^ 
same. 


Andrew  Reillys  evidence  was,  that  he  was  present  about 
the  time  alleged  at  the  stating  of  an  account  between  the 
plaintiffs   and  defendant,    touching   the  effects  of  PatnA 
PurceU,  but  that  he  could  not  take  upon  him  to  say  whether 
the  said  accounts  were  fully  or  fairly  stated  or  investigated; 
the  witness  having  merely,  at  the  request  of  the  parties 
attended   at    Clonfad,  without   having   had   any  previous 
knowledge  of  the  transactions ;  and  having  simply  loo)^^ 
at  and  totted  some  entries  in  a  book  produced  by  Cdtj  con- 
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ig  his  accounts  with  the  Purcelk ;  which  the  witness 
i  to  be,  as  he  thought,  correct  ;  but  he  did  not  investi- 
the  items,  and  did  not  consider  that  an  account  was 
y  or  at  all  settled  at  that  meeting.  On  his  cross- 
ination  he  said  that  he  thought  all  the  parties  relying 
le  integrity  of  Cole  were  satisfied  of  the  correctness  of 
iccounts,  without  at  all  imderstanding  them,  except 
ick  Purcell^  who  appeared  dissatisfied ;  but  none  of  the 
es  said  much  on  that  occasion.  The  first  item  in  this 
consisted  of  a  considerable  balance,  which  appeared 
we  been  brought  forward  from  another  book,  which 
produced. 


r.  Nelson,  Q.C.,  and  Mr.  Murland,  for  the  plaintiffs, 
snded  that  the  account,  if  settled  in  1833,  between  the 
itiiffs  and  Cole,  could  not  bind  the  younger  children, 
were  then  under  age. 

[r.  Brewster,  Q.C.,  and  Mr.  TTiomas  Kennedy,  for  the 
ndant  Cole,  relied  upon  the  letters  from  the  plaintiff, 
'ick  Purcell,  to  the  defendant,  apologizing  for  his  con- 
9  and  upon  his  having  proposed  for  the  defendant's 
jhter  in  1839.  The  account  was  settled  between  the 
ies  in  1833,  and  six  years  are  allowed  to  elapse,  from 
;  time,  without  any  objection  being  made  on  the  part 
lie  plaintiffs.  It  would  be  a  case  of  great  hardship 
Q  the  defendant,  who  managed  the  affairs  of  this  family 
io  long  a  period,  if,  after  the  lapse  of  so  many  years, 
vere  now  compelled  to  account  anew. 

(rady,  C.  B. — It  is  quite  plain  that  the  defendant  was 
ustee  for  the  plaintiffs,  and  had  made  himself  responsible 
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1842.       to  them  for   his    conduct  in  the  management  of  Mi 
affairs.       He    was    clearly    bound    to    account.     It  b 
urged  that  he    had  accounted,  and    that    the 
are  bound  by  that  account,  and  had  the  aocount  been  4 
the  nature  stated,  there  might  be  no  grounds  tor  m 
calling  for  another.      But  it  is  clear  that  no  aeeuuatMl : 
ever  settled  of  the  nature  alleged,  and  that  the  fitSm 
acted  more  upon  the  faith  of  ReiUy^s  approbation  oCllilka 
upon  the  examination  of  what  the  book  itself  contaiML 
That  cannot  be  considered  as  such  an  account  *as  oii|^fl 
bar  the  parties  from  their  right  to  have  an  aocount  k  Ai 
ordinary  way.     With  regard  to  several  of  the  iteiBft 
tained  in  the  account  already  g^ven,  the  defendant 
be  entitled  to  vouch  them  by  his  own  affidavit.    Yram 
the   lapse    of  time    being  so   great    since    these  tmii- 
actions,  we  think  the  defendant  ought  to   be  allowed  tv 
vouch,  by  his  own  affidavit,  items  of  a  greater  amount  tlw 
forty  shillings,  with  the  exception  of  one  item,  whidiifi 
large   sum  brought  forward  from  another  book.     Hit 
item   must  be  taken  in  the   ordinary  way  in   the  oice^ 
According  to  the  case  of  KUbee  v.  Sneyd  in  Molloy{a\  dK 
account  already  frimished  would  be  quite  inoperative  as  to 
the  minors.     Let  an  account  be  taken  as  prayed. 

Richards,  B. — With  respect  to  the  statute  of  limita- 
tions, no  question  arises  here ;  for  the  party  here  has  not 
relied  upon  that  statute  by  his  answer. 

Lb  FRO  Y,  B. — The  very  nature  of  the  account  already 
settled,  does  not,  on  the  face  of  it,  import  to  be  such  an 

(a)  2  Mol.  186. 
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s  should  bind  a  person  in  the  position  of  the        1642.    ^ 
lere.     It  is  impossible  they  should  be  bound  by        ^nicwx 
1  account,  professing,  on  the  &ce  of  it,  to  be  a       Colb. 
q>licit  account  of  all  sums  which  had  come  to  the 
the  defendant,  from  the  time  when  he  first  began 
respect  of  the  property  of  the   testator.      The 
(lied  upon  is  one  which,  from  its  insufficiency, 
.  have  sustained  a  release,  as  appears  from  the 
fTffon  V.  Lewis,  decided  by  the  House  of  Lords(a). 
idence  only  shows  that  one  book  of  accounts  was 
but  the  plaintiffs  have  passed  an  item  of  £ 
ithout  having  seen  the  previous  book,  from  which 
ivas  taken. 

Decree  to  account,  as  prayed ;  and  let  the 
entries  in  the  book  or  books  produced  to 
Andrew  Reilly,  and  examined  by  him,  be 
received  as  primd  Jbcie  evidence  for  the 
defendant. 


(a)  4  Dow.  p.  C.  29. 
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1642. 

"  E^^„,  ^  VINCENT  V.  WILLINGTON. 

ExcHsamsR. 

Sat,  Jan,  15. 

Judgment        J  OHN  WiLLiNGTON  and  Thomos  Goinffy  on  the  lOtl  rf 

was  obtained  ^  \ 

onajointbond  Aag^t,    1814,  jointly   executed   two    bonds   to  CdoBtt    j 

and  warrant  •    •  *_ 

of  attorney       Jf'iUiam  Vincent^  his  executors  and  administraton,  <ne  v    ; 

Bin  1815;  B  the  penal  sum  of  £6,000,  the  other  for   the  penal siairf 

these^as  a  se^-  ^2,000,  with  warrants  of  attorney  for  confessing  jodgnal 

oTSeTeth  thereon.     Judgments    were   entered   upon  both  bonds  ii 

March,  1820,  Trinity  Term  1815.     Interest  on  the  aforesaid  judgmcflli 

J^  wrOie  bO 

V*8  agent,        ^as  paid  to  the  conusee  for  a  considerable  time  afterwarii 

"You  have  '^ 

enclosed  £150  by  Going j  who  was  the  principal  debtor,  IVillinffUm  hxmf 

to  my  credit 

on  account  of  joined  in  executing  the  bonds  and  warrants   only  as  t 
and  in  the  ac.  Surety  for  him.     Thomas  Going^  who  was  a  banker,  ci^ 
kept  by  Vs      cuted  a  conveyance  of  all  his  property  to  trustees,  nwier 
dSd)'i^^'^    the   Banker's   Act,  33   Geo.  II.  c.  14,  s.  10;  but  it  was 
^ntrTb^^th      ^^l^g^^^  that  the  majority  of  his  creditors  had  neirer  eie- 

agent,  of  17th  cuted  this  conveyance,  and  that  if  executed,  it  had  never 
March,  1820,  ^  ' 

chargmg  him-  been  acted  on.     In    1817  John    fVillington,   who  was  then 

self  with  a  bill 

for  £50  drawn  tenant  for  life  of  certain  real  estates,  with  remainder  to  fe 

by  A.,  and 

£100  cash        eldest  son  in  tail,  joined  with  his  eldest  son  James  jriUiM}- 

1822,  V.'s  at-  ^^^  ^"  barring  the  entail  and  resettling  the  estates  upon  tie 

byTetter^to  B.  father  for  life,  remainder  to  the  eldest  son  for  life,  remam- 

payment^of      ^^^  ^^^^  ^^   ^^'*     ^^  ^^  proved  by  the  plaintiffs  that  in 

the  Miount  of  tjje  year  1820,  a  Mr.  Bobert  Newenham  was  asrent  fe 
the  above  debt,  ^  ^^ 

and  B.  on  that 
occasion  wrote 

to  V.'s  attorney,  acknowledging  the  receipt  of  his  letter,  **  applying  for  payment  of  lu* 
B.'s  and  A.*s  joint  bond,"  and  soon  after  B.'s  agent  wrote  a  letter  to  V.'s  attornet' 
enclosing  a  proposal  of  terms  upon  which  the  matters  should  be  arranged  by  A.,  and  said 
"  this  being  done,  it  is  hoped  the  judgment  against  B.  will  be  satisfied.'*  The  bill'^ 
filed  m  1839. 

fleldf  that  this  was  sufficient  payment  and  acknowledgment  to  take  the  case  out  o' 
3  &  4  W.  IV.  c.  27.     Quere.  Does  that  statute  ropoal  the  8  G<«o.  I.  v.  4.    Irish  t 
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I^lonel  Vincent^  and  was  in  the  habit  of  receiving  rents        1842, 


und  interests  for  him ;  and  they  also  proved  an  account-      Vincbnt 
look  in  which  Newenham  kept  his  accounts  with  Colonel  Willinotoh. 
^^mcenty  in  which  was  contained  the  following  entry  to  the 
redit  of  Colonel  VincetU: — 

1820,  17th  March.      Going Dexter  -  -  £50 

Cash  per  do. 100 

TTiey  also  offered  in  evidence  as  an  explanation  of  this 
ntry,  to  show  that  it  was  made  on  account  of  interest 
ipoQ  the  before  mentioned  bonds,  the  following  letter  : — 

•*  To  Robert  Newenham^  Esq., 
&c.  &c. 

"  16th  March,  1820. 
«  Dear  Sir, 

"  You  have  inclosed  £150  to  my  credit,  on 
**  account  of  Colonel  Vincents  interest.     There  is  one  year 
^^  due,  the  balance  of  which  shall  also  be  forwarded  to  you 
"  in  a  few  days. 

"  I  am  Sir,  &c. 

"  Thomas  Going. ^^ 

It  appeared  also  that  at  the  time  when  this  letter  was 
written,  Thomas  Going  was  a  banker. 

On  23rd  September,  1820,  Mr.  John  Willington  addressed 
^'^e  following  letter  to  Mr.  Newenham : 

"  Castle  milingtan,  23rd  September,  1820. 
''  Sir, 

"  I  have  received  your  favour  of  the  12th  instant, 
*'  in  which  you  state  that  you  have  received  direction  from 
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1642.        «  Colonel  Vincent^  to  apply  for  payment  of  mine  and  Ml 

ViNciKT     «  Goings  joint  bond  for  £4,000.     I  should  have  answeni 

WiLLiNOTON.  "  yom"  letter  long  since,  but  wished  first  to  consult  niA 

Mr.  Goinffy  whose  debt  this  is,  on  the  subject. 


cc 


'^  I  have  since  seen  him,  and  he  has  told  me  that  lie  bi 
^^  written  to  you.  I  have,  however,  instructed  B^lnr 
^'  agent,  Mr.  72.  Maunsell  of  Merrion-sqtiarey  to  comimncite 
^^  with  you  on  his  arrival  in  town,  which  will  benik 
^^  course  of  a  week ;  when  he  will  call  upon  you  and  fiAj 
**  explain  matters  to  you. 

^^  I  remain  your  obedient  servant, 

''  John  Wmingfm: 


On  the  7th  November,  1820,  Mr.  Maunseilj  who  wm 
proved  to  have  been  the  law  agent  of  Mr.  fViBmjtm, 
wrote  to  Mr.  Harris^  the  solicitor  for  Colonel  Finemt,  M 
follows : — 

"  Dear  Sir, 

"  I  send  you  inclosed  a  short  statement  of  what    j 
"  Mr.  Willington  proposes  should  be  done,  with  regard  to 
"  Colonel  Vincenfs  demand  on  Mr.  Going.     I  assure  you 
"  Mr.   Going  is    good   security  (much   better   than  Mr. 
"  Willington)  for  the  money. 

"  Yours,  &c., 

"  R.  MaunselV' 


"  Mr.   Going  proposes   to   procure    an   assignment  to 
"  Colonel  Vincent^  of  one  of  the  first  judgments  obtaineti 


€* 
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vgainst  him,  and  also  that  Mr.  Going's  eldest  son  shall        1842. 


**  join  his  father  in  a  bond  to  Colonel  Vincent^  as  a  eolla-     Vincent 

**  teral  security.     In  that  ease  Colonel  Vincent's  demand,  Willington. 

**  against   Mr.  Going^  will  be  well  secured,   Mr.  Going 

"  having  an  unsettled  estate  of  from  £3,000  to  £4,000 

'*  per  annum,  and  his  son  being  entitled  to  an  estate  of 

«*  from   £1,500  to  £2,000.     On  this  being  done,   it  is 

^  expected  that  the  judgment  against  Mr.  Willington  will 

^  be  satisfied.     Mr.  Going's  agent  will  satisfy  Mr.  Harris 

••  of    Mr.    Going's    security,    and   will    let  him  have    a 

**  statement  of  his  property  on  his  arrival  in  town ;  but 

^  vkoidd  not  this  proposal  be  acceded  to,  it  is  at  all  events 

^iMped  that  proceedings  will  not,  in  the  first  instance,  be 

^  teken  against  Mr.  Going,'* 

John   Willington  died   13th  April,  1821,  having  by  his 

will  bequeathed  his  personal  property  to  his  wife  on  trust 

to  pay  his  debts  out  of  his  personalty  ;  and  upon  his  death, 

his  eldest  son,  James  Willington^  became  tenant  for  life  of 

the  real  estates  of  his  father,  by  virtue  of  the  settlement  of 

1817.     Colonel  Vincent  died  soon  after ;  and  on  17  th  May, 

1822,  Mr.  Harris^  the  solicitors  for  his  executors,  addressed 

this  letter  to  Mr.  James  Willington  : 

"  17th  May,  1822. 
"  Sir, 

**  I  have  been  directed  by  the  executors  of  the  late 
'*  Colonel  Vincent  to  apply  to  you  for  a  settlement  of  two 
'*  judgments  obtained  against  your  late  fether  on  his 
^*  joint  bond  with  Mr.  Going  for  £4,000,  which  we 
'*  request   you  will    have    put    into   an   amicable    mode 
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1842.        ^'  of  adjustment  to  prevent    the   necessity  of  law  pi* 


Vincent      "  ceedings. 
WiLLiNGTON.  "  We  are,  &c., 

''  Michael  Harris  &  Co.'* 

This  letter  was  immediately  afterwards  enclosed  by  Ifa; 
James  Willington  to  Mr.  MaunseU^  with  the  foUoiBf 
note  : — 

^^  Dear  Robert, 

^^  I  send  you  a  letter  I  have  this  moment  received,  wk 
^^  lose  not  a  moment  in  waiting  upon  the  writers.  Yob 
"  know  very  well  that  I,  at  all  events,  have  nothing  tod9 
"  with  the  matter. 

"  Yours,  &e., 

''James  WUlingtmr 

On  23rd  May,  1822,  Mr.  Maunsell  wrote  a  note  to  Mr. 
Harris,  requesting  that  no  proceedings  might  be  takas  i 
respect  to  Colonel  Vincents  demand  until  he  (JIfavwI) 
should  see  either  him  (Mr.  Harris)  or  his  partner  4c 
following  day.  The  judgments  were  revived  against  4« 
representative  of  Going^  in  1834,  but  not  until  afiter  the  «* 
3  &  4  Will.  IV.,  c.  27,  had  come  into  operation.  The  Ml 
in  this  cause  was  filed,  in  1839,  by  the  executors  of  Colonel 
FiTicen^  against  James  Willington  and  others,  and  prayed  an 
account  of  the  siuns  due  on  foot  of  the  before  mentioned 
judgments  for  principal,  interest,  and  costs.  The  defendant 
relied  upon  the  statute  of  limitations,  and  the  question  was 
whether,  under  the  foregoing  circumstances,  the  judgments 
of  1815  were  barred  by  the  statute. 
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r.  Moore^  Q.C.,  Mr.  Collins,  Q.C.,  and  Mr.  Rolleston,        1842. 


le  plaintiffs.  Vincent 

V, 
WiLLINOTON. 

e  contend  that  the  payment  of  £150  in  1820,  to 
mham,  who  is  proved  to  have  then  been  the  agent  of 
ael  Vincent,  with  which  payment  Newenham  charges 
^If  in  his  account  with  his  principal,  is  sufficient  to 
the  case  out  of  the  Statute  of  Limitations ;  as  by  the 

of  March,  1820,  that  sum  is  identified  with  a  pay- 
made  by  Going  on  account  of  interest  on  these  very 
tients.  Also,  there  is  a  sufficient  acknowledgment 
I  debt  given  by  John  Willington  in  the  letter  of  the 
September,  1820,  in  which  he  recog^zes  the  amount 
3  bonds,  and  states  that  he  had  g^ven  instructions  to 
iw  agent,  Mr.  Maunsell,  who,  by  his  letter  of  7th 
mber,  1820,  clearly  acknowledges  the  existence  of 
ilaintifiTs  demand,  in  the  statement  he  subjoins  of 
should  be  done  in  respect  of  it.  Then  the  will  of 
Wllington  in  1821  contains  a  trust  for  payment  of 
sbts.  [Richards,  B. — That  is  only  a  trust  for  pay- 
of  his  debts  out  of  the  personalty.]  Jones  v.  Scott(a), 
I  that  a  trust  for  payment  of  debts  in  a  will  of  per- 
estate,  will  prevent  the  operation  of  the  Statute  of 
tations.  [Richards,  B. — That  case  was  reversed  by 
louse  of  Lords.]  The  40th  section  of  the  Statute 
imitations  is  to  be  read  as  divided  into  two  parts; 
rst  has  respect  to  a  bond  fide  payment  by  a  person 

to  pay,  or  his  agent,  of  principal  or  interest ;  the 
d  to  an  acknowledgment  in  writing  signed  by  the 
a  liable  to  pay,  or  his  agent.     It  is  not  necessary  to 


(a)  I  Ruis.  &  Myl.  282. 

2f2 
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1842.        consider  whether  the  old  statute  8  Geo.  I.  e.  4(a)  is  »• 


Vincent     pealed  by  the  late  Statute  of  Limitations ;  both  acts  ni{ 
WnjjNOTON.  be  considered  as  nmning  together,  and  the  old  statutes 
not  repealed  where  not  touched  by  the  new  one ;  bat  Imr 
we    have    both    a    payment    and    an    acknowledgmoL 
[Brady,  C.   B. — The  question  came  before  me  at  Sm 
Prius  in  the  case  of  Morrough  v.  Powers  in  which  tU 
of  exceptions  is  now  pending,  how  far  the  new  act  tdn 
away  the  power  of  giving  proof  of  a  proceeding  ittk 
would  take  the  case  out  of  the  former  act.     In  that  fsm 
the  acknowledgment  relied  upon  is,  that  the  debtor,  befm 
the  20  years  had  expired,  had  filed  his  schedule  as  an  fli* 
solvent,  in  which  he  acknowledged  the  judgmoit  to  be 
due.     There  were  pleas  of  payment  under  the  old  aet; 
and  I  held  that  there  being  no  actual  payment^  the  defah 
dant  could  not  now  avail  himself  of  that  defence  under 
the  old  statute ;  and  I  directed  a  verdict  for  the  plamti£] 

Mr.  W.  H.  Griffith^  for  the  first  tenant  in  tail,  conteiM 
that   the  proper  parties  are  not  before  the   court:  Mi 


(a)  8  Geo.  I,  c.  4,  s.  2,  enacts,  that  if  after  the  25th  December,  17S^ 
any  person  shall  commence  or  prosecute  any  action  or  suit,  either  at  Liv 
or  in  Equity,  for  recovery  of  any  debt  due  by  single  bill  or  bond  note 
hand  and  seal,  or  by  judgment,  statute  staple,  statute-merdiaiit  <r 
recognizance,  which  shall  have  been  duo  and  payable  by  the  spsoeof 
twenty  years  before  such  action  or  suit  brought,  where  no  action  or  smt 
hath  been  prosecuted  for  recovery  thereof,  nor  any  interest  or  moDCj 
hath  been  paid,  or  other  satisfaction  made  on  account  thereof,  within  tlie 
space  of  twenty  years  next  before  the  commencement  of  such  actioo  or 
suit,  the  defendant  or  defendants  shall  and  may  be  at  liberty  to  plo^ 
payment  in  bar  of  such  action  or  suit,  and  such  plea  shall  be  received  oA 
allowed  as  an  effectual  bar  thereof,  unless  the  plaintiff  or  plaintiils  ^ 
such  action  or  suit,  or  those  under  whom  he  or  they  claim,  hath,  or  ba^^ 
commenced  or  prosecuted  some  action  or  suit  for  the  recovery  of  soA 
debt  or  duty,  or  shall  prove  that  some  interest  or  money  hath  been  pvd, 
or  other  satisfaction  made  on  account  thereof,  within  the  space  of  twenty 
years  before  such  action  or  suit  commenced. 
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WUlington  appointed  his  wife,  Tliomas  Going^  and  Sir  John        1842. 

Bernard^   his   co-executors.      The   two   latter  renounced      Vincent 
probate,  and  administration  bad  been  granted  to  the  wife ;  Willinoton. 
but  she  is  now  dead,  and  administration  de  bonis  nan  has 
been  granted  to  her  representative ;  but  it  does  not  appear 
that  her  co-executors  are  dead,  and  the  administration  de 
bonis  nan  is  void.     [Lefroy,  B. — It  is  only  void  if  the 
odier  parties  come  in.     Brai]^y,  C.  B. — It  does  not  occur 
to  me  that  the  executor  must  renounce  de  novo  on  the  death 
nS  every  co-executor  before  administration  can  be  granted 
4t  bonis  non.     The  executors  have  renounced  before,  and 
we  must  presume  the   Ecclesiastical  Court  did  its  duty. 
LxiROT,  B. — The  letters  of  administration,  de  bonis  non^ 
tedte  that  the  two  other  executors  renounced  and  died.] 

Mr,  T.  B.  C.  Smithy  Q.C.,  Mr.  Gayer ^  and  Mr.  Leahy ^ 
for  James  WUlington. 

The  only  question  in  the  case  is,  whether  the  case  is 
taken  out  of  the  Statute  of  Limitations.  Three  matters 
are  relied  upon  to  take  it  out  of  that  statute.  The  first 
is  payment :  the  entry,  however,  contains  no  statement 
upon  what  account  such  payment  was  made.  It  is 
sought  to  identify  this  by  the  letter  from  Going^  but  that 
evidence  is  insufficient.  The  entry  of  Newenham  is  good 
to  charge  himself,  but  has  no  connexion  with  any  judg- 
ment or  debt  in  particular.  To  take  the  case  out  of  the 
statute,  the  payment  must  be  not  only  on  account  of  the 
same  debt,  but  of  the  same  security.  Home  v.  Green(a) 
is  an  analogous  case  to  this.     It  is  asserted  here  that  we 


(a)  1  Star.  N.  V.  R.  488 
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1842.        should  show  that  there  were  other  accounts  to  which  ftf- 


Vincent     ment  might  be  applicable ;  but  that  case  deddes  that  it i 
WiLUNGTON.  for  the  plaintiff  to  prove  a  clear,  unequivocal  acknowledg- 
ment by  one  partner,  to  take  the  case  out  of  the  Statute 
of  Limitations,  to  charge  his  co-debtor.    [Brady,  C.  Bir- 
Lord  TenterderCs  act  takes  away  the  principle  as  to  adoKNh 
ledgment  by  a  co-debtor,  but  not  the  effect  of  papMitJ 
Tippetts    V.  Heane(a)    recognizes   the   former   case^flid 
Wliitcombe  v.  Whiting{b)  is  not  to  be  extended.     Thii  na 
not  a  payment  of  interest  £edling  due  within  20  yean,  wk 
might  have  been  a  payment  of  interest  which  accnied  hm 
more  than  20  years  before  the  filing  of  the  bill ;  and  it 
would  be  going  too  far  to  say  that  a  payment,  under  nek 
circumstances,  should  bind  the  defendant.     Tliia  case  if 
not  concluded  by  Warrens  v.  (yShea{c).    [Bradt,  C.  B.— 
Warrens  v.  CfShea  was  not  a  proceeding  on  a  judgment- 
it  was  an  action  on  a  bond,  and  did  not  involve  the  qott- 
tion  whether  the  statute  8  Geo.  I.  c.  4,  was  repeated  lij 
the  late  Statute  of  Limitatious  or  not.]     A  payment  oi 
account  would  take  the  case  out  of  either  statute ;  boteM 
person  should  not  be  charged  by   the  action  of  anotkOi 
except  upon  clear  testimony.     Now,  it  is  admitted  that 
Thomas  Going  was  a  banker  at  the  time  when  this  letter 
of  23rd  September,  1 820,  was  written ;  and  it  is  too  strong 
a  presumption  that  there  were  no  other  dealings  th^  thb 
between   him   and  Newenham.     We  were   not   bound  U> 
prove  in  the  negative  that  there  were  no  other  transac- 
tions between  Going  and  Newenham.     [Lefroy,  B.— The 
bill  put   in    evidence   distinctly    the   mode    in    which  it 
was  intended   to   take   the   case  out   of    the    Statute  of 


(a)  4  Tyr.  772.  (6)  2  Doog.  628. 

(c)  5  L.  R.  N.  S.  77. 
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Limitatioiis,  and  of  that  you  have  full  notice.]     Under        1842. 
the  Bankers'   Act,   33  Geo.  II.,  c.   14,   s.   6,   all  pay-     Vincent 
ments  to  a  banker  after  stoppage  of  payment  are  actually  Willington. 
Wind;  Hayden  v.  Carroll(a)  and  Lord  Clare's  judgment, 
pp.  590-3 ;  and  the  Banker's  Act  is  more  stringent  than 
the  Bankrupt  Act.     Brandram  v.  fVharton(b)  is  a  case  of 
payment,   and  is  treated  as  a  case  of  acknowledgment. 
[B&ADY,  C.  B. — That  case  went  upon  the  fact  of  the 
poof  being  for  a  larger  debt,  (not  identifying  the  bUl,) 
but  £oT  goods  sold  and  delivered ;  and  therefore  the  Court 
endd  not  say  that  the  payment  of  the  dividends  was  on 
fMi  of  the  bill  of  exchange.]     There  are  express  authori- 
Im  ihat  payment  of  dividends  on  foot  of  the  debt  by  the 
irtignrr  of  a  co-debtor  takes  the  case  out  the  Statute  of 
limitations    with   respect  to  the  other   co-debtor.     Lord 
Tmierden  was  dissatisfied  with  the  doctrine  of  Jackson  v. 
Fkirb(Mnk(c).     [Brady,  C.  B. — We  must  take  it  that  the 
payment  was  by  the  trustees  of  the  deed  executed  under 
die  Banker's  Act,  or  by  Goinff,  as  their  agent.]   The  prin- 
ciple of  the  case  of  Brandram  v.   Wharton  is  that  if  a 
partner  cannot  compel  contribution  &om  a  co-contractor  he 
cannot  be  affected  by  his  acts.     That  was  acted  on  in 
Atkins  V.   Tredffold(d) ;    Slater   v.  Lawson^e)   decides  the 
converse,  and   these  cases  decide  that,  the  joint  liability 
being  terminated,  the  acts  of  one  co-debtor  cannot  affect 
die  other.     Here  the  act  of  bankruptcy  put  an  end  to  the 
joint  liability  as  well  as  the  death  of  the. party  did  in  the 
other  cases.  The  case  of  Jackson  v.  Fairbank(f)  has  been 


(a)  3  Rid.  P.  C.  545.  (h)  I  B.  &  Aid.  463. 

(c)  2  H.  Bl.  340.  (d)  2  B.  &  C.  23. 

(e)  1  B.  &  Ad.  396.  (/)  2  H.  Bl.  340. 
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1842.        disapproved  of,  and  has  been  affected  by  the  kter 
Vincent      With  respect  to  the  question  of  revivor,  the  second  groai 
WiLLiNGTON.  upon  which  the  plaintiff  relies  as  taking  the  case  out  oftk 
statute,  the  revival  was  in  Trinity  Term,   1834;  thatm 
not   until  after  the  act  passed.     In  Irwin  v.  Ormif^t) 
Justice  Burton  held  that  the  3  &  4  Will.  IV.  repeak  &i 
8  Geo.  I.  as  to  the  effect  oidi  proceeding.    Paget  v.  Aij^ 
illustrates  the  effect  of  an  affirmative  statute  in  repedif  t 
prior  statute    if  both   be  inconsistent    in    their   vtKU 
Thirdly,  as  to  the  effect  of  the  acknowledgment :  Tmm 
V.  Smart(c)  decides  that  the  acknowledgment  of  the  detar 
must   be   of  the   debt   and  of  the   willingness    to  fKf\ 
Brigstocke  v.  Smith(dJ^  per  Bayley^  J. ;  Feam  v.  Ijemtt(ey 
Mr.  Wittingtan  acknowledges  his  liability,  but  points  oatUi 
peculiar  position  as  a  surety.     [Bradt,  C.  B. — Themiii 
of  the  statute  are  ^^  an  acknowledgment  of  right  tbereCa* 
[Richards,  B. — Suppose  the  defendant  said,  I  acknoidd|gt 
the  debt,  but  will  not  pay  you  ?]     I  question  wheUierdit 
would  do  ;  but  supposing  it  was  an  acknowledg^mo^  (k 
case  of  Maddock  v.  Bond{f)  decides  that  at  the  timeitvii 
given    it   was    worth    nothing.      The    letter    of  hm 
Willington  which  is  relied  on,  is  no  proof  of  an  ackDOV> 
ledgment,  for  it  repudiates  the  debt ;  and  admitting^  tbt 
Maunsell  was  the  agent  of  James  Willington  in   1822,  hk 
act  as  agent  could  not  bind  his  principal  unless  within  tk 
scope  of  his  authority,  bat  he  would  have  committed  a 
breach  of  his  duty  if  he  had  acknowledged  this  debt  to 
have  been  due  by  his  principal. 


(a)  2  Jebb.  &  S.  92.  (6)  2  Bing.  N.  C.  679. 

(c)  6  B.  &  C.  603.  (d)  3  Tyr.  448. 

(f)  6  Bing.  349.  (/;  Ir.  Term.  Rep.  a32. 
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Mr.  Moore,  Q.C.,  in  reply.  1842. 

YlNCBNT 
V. 

As  to  the  first  question,  on  the  effect  of  the  payment  of  Willington. 
kterest,  two  objections  are  made — 1st,  it  is  not  precise; 
but  the  letter  of  16th  March,  1820,  clearly  identifies  it 
rhe  letter  of  23rd  September,  1820,  refers  distinctly  to  the 
oint  bonds  of  Going  and   Willington.     So  here  we  have 
intinct  acknowledgments  of  joint  bonds  for  £4,000,  and 
}£  the  payment  of  interest.     Now  it  is  not  at  all  necessary 
kst  it  should  be  stated  in  black  and  white  that  the  payment 
kfuld    be   ad  idem;  but  if  the   Court,   like  a  Jury,  is 
on  what  account  the  payment  is  made,  that  is 
sent.     The  case  of  Brandram  v.  fVharton(a)  is  not 
;ous  to  the  case  before  the  Court ;  in  that  case  there 
no  statute  declaring  that  part  payment  should  take  the 
out   of  the  Statute  of  Limitations ;   but  from  part- 
payment  the  inference  of  a  promise  was  drawn ;  and  all  the 
CSoiirt  says  is,  I  will  not  draw  an  inference,  unless  you, 
who  pay,  are  liable.     But  here  there  is  a  positive  enact- 
nent  that  payment  of  interest  shall  take  the  case  out  of 
the  statute ;  and  all  that  is  necessary  is  that  the  payment 
should  be  bond  fide.     If  here  there  had  been  a  bond  fide 
payment,  it  does  not  signify  whether  Going  was  liable  or 
not  at  the  time  of  payment ;  but  at  that  time  it  is  said  in 
one  of  the  letters  that  Mr.  Going  had  an  estate  of  £4,000 
a*year.     With  regard  to  the  question  of  acknowledgment, 
there  is  no  doubt  as  to  that.     The  case  of  Tanner  v.  Smart, 
cited  by  Mr.  Smith,  does  not  apply ;  for  here  we  have  a 
clear  acknowledgment  of  the  right ;  it  comes  within  the 
exception  of  the  act  of  Parliament.     Lord  Tenterderis  act 


(a)  1  B.  &  Aid.  463. 
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1842.  declares  that  the  acknowledgement  must  amount  li  i 
ViNCKNT  promise.  Mr.  Smith's  argument  would  make  the  m 
WiLLiNOToir.  statute  wholly  prospective.  [Bradt,  C.  B.— Tk 
defendant  claims  the  benefit  of  the  act  as  being  retinsfn^ 
tive :  must  we  not  take  it  as  retrospectiye  with  its  Ualnfitjl] 
The  letter  requesting  that  proceedings  should  be  taka  ■ 
the  first  instance  against  Goinff  is  a  clear  acknowIedgMil 
of  the  debt  by  Mr.  Willington. 


Bradt,  C.  B. — We  are  all  of  opinion  that  there 
be  a  decree  to  account  according  to  the  prayer  of  theVL 
The  bill  has  been  filed  for  an  account  of  what  was  km 
for  principal,  interest,  and  costs,  on  foot  of  two  jodgseiA^ 
for  securing  the  sums  of  £3,000  and  £1,000  obtunadh 
Trinity  Term  1815,  by  Colonel  mUiam  Vinemi  ^Mt 
John  WxUington  and  ThomcLS  Going.     The  defence  set  ap 
by  the  defendant  is  the   Statute  of    Limitations.    Ik 
plaintifi*  has  relied   upon  the  &ct,  that   within  20  ym 
before  the  filing  of  the  bill  a  payment  was  made  on  waomi 
of  interest,  and  has  proved  that  in   1820,  Mr.  GMypn' 
£150  to  the  agent  of  Colonel  Vincent^  accompanied  Vyt 
letter,  stating  that  it  was  made  on   account   of  Coload 
Vincent's  interest.     We  think  that  letter  sufficiently  shows 
that  the  payment  was  on  account  of  this  interest.    It  is 
admitted  that  this  payment  takes  the  case  out  of  both  sta- 
tutes, if  Going  was  liable  at  the  time  of  payment.    Bat  it 
is  urged  that  in  1815,  Going  was  a  bankrupt,  and  that  such 
payment  was  made  by  him  as  agent  to  his  own  trustees. 
That  brings  it  within  the  case  of  Jackson  v.  Fairbank{a), 
in  which  it  was  held  that  the  payment  of  a  dividend  under 


(a)  2  H.  Bl.  340. 
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^  commission  of  bankruptcy   took    the   case   out   of  the        1842. 


Btatute  of  Limitations,  and  that  distinguishes  it  from  the     Vincent 
of  Brandram  v.  Wliarton{a) ;  and,  although   in  that  Wilungton. 

the  Court  doubted  the  case  of  Jackson  v.  Fairbanks  I 
m  not  prepared  to  overrule  it,  as  it  is  acknowledged  in 
harleigh  v.  Stott(b).  In  that  case  Justice  Holroyd  says, 
*  WkUcombe  v.  Whiting  and  Jackson  v.  Fairbank  are  in 
ointy  and  must  govern  the  present  case."  On  these 
rounds,  I  am  of  opinion,  that  payment  in  this  case  has 

sufficient  to  take  the  case  out  of  the  Statute  of  Limi- 
It  has  been  thrown  out  that  the  plaintiff  will  not 
lij  OB  the  revivor  against  Going,  and  I  do  not  feel  called 
iftm  to  say  more  on  that  question,  as  it  b  pending  before 
k  Court  on  a  bill  of  exceptions.  With  regard  to  the 
dmowledgment,  I  think  it  most  clear  and  expressive,  and 
lat  the  statute  is  retrospective.  The  defendant  has  relied 
B  it,  and  he  must  take  it  with  all  its  incidents.  Our 
ecree  is  founded  on  the  fact  of  payment  by  Going,  whether 
0  for  himself  or  for  those  properly   liable  for  whom  he 

agent(c). 


(a)  1  B.  A.  463.  (b)  8  B.  &  C.  36. 

(c)  Pennefather,  B.,  was  absent. 
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1842. 

" 1 


Ex^S^E.  PATTEN  c.  WALLACE. 

Sat.  Jan,  15. 

A^lmngpos-  Jqhn  Knox  being:  in  the  year  1783  possewed  (i 

sessed  of  cer-  o  i^  r  v 

uin  lands  for  Q^her  lands)  of  the  lands  of  Lisbane^  by  virtue  of 
a  term  of  21  ^  *     ^ 

yews,  under  for  21  years  under  the  See  of  Doum  and  Connar.  \nt 

the  see  of  D.,  ''  ,  ' 

demised  them  ture,  dated  7th   May,    1783,  demised  the   said  fadkH, 

to  A«  L.  and 

B.  L.  for  21  Andrew   Lotory  and    Alexander  Lowryy    their    ezeeM^ 

▼ears  with  a 

toHes*quotie8  administrators,  and  assigns,  for  a  term  of  21  years,  «■* 
roi^^:  a'l.  ^^'^^^"K  ^^  ^®  ^^^  May,  1783,  with  a  taties  quoiiet  tm^ 
Jl^^'^jjp^  nant  for  renewal  thereof,  at  the  rent  of  1*.  8ii.  peraa% 

^d^^idT^*  and  6d.  in  the  pound  receiver's  fees,  and  subject  to  Ae 


partition  of  the  payment  of  one  year's  rent  as  a  fine    on   each 

rest,  each  re-    *    "^ 

taining  for  his  provided  the  said  John  Knox  should  pay  no  more  to  At 

share  16  acres. 

A.  L.  died,       Bishop  of  Doum  and  Connor  for  any   future  renevil  k 

rkthed  his     might  obtain    thereof.       Andrew    and    Alexander  Lhkj 
eofhislG,       .  ^«        j    •  •       c  .•  ^  .      ;j 

acres  to  his      having  continued  m  possession  tor  some  time  of  tte  ■■ 

shitfe^ofB.  L.  ^%  acres,  they  after  some  years  sold  and  dispnel  ^ 
^"ds^^Wto  *^^^^  interest  in  18  acres  or  thereabouts  of  the  ba^ 
the  plaintiff,     retaining:   to  themselves   32   acres,   of  which   they  iwA 

Subsequently  ^  ^ 

to  this  sale, 
the  two  sons 
of  A.  L.  ob- 
tained, without  the  knowledge  of  the  plaintiff,  a  renewal  of  the  entire  of  the  ssid  las^ 
in  their  own  names,  and  mortgaged  them  to  M.,  and  broaght  an  ejectment  agsinst  tbt 
plaintiff.    The  defendant,  an  attorney,  had  prepared  the  mortgage,  and  acted  u  tke 
attorney  of  the  lessors  of  the  plaintiff  in  the  ejectment. 

The  plaintiff  had  filed  a  bill  against  the  sons  of  A.  L.  and  their  mortgagee,  and  hi' 
obtained  a  decree  in  1826  for  an  account  and  reconveyance  against  them.  The  defeDdait 
afterwards  purchased  the  interest  of  the  sons  of  A.  L.  in  the  premises,  and  paid  off  M.'* 
mortgage.  After  many  attempts  to  effect  a  settlement  of  accounts  and  obtain  a  recoo* 
reyance  from  the  defendant,  the  plaintiff,  who  was  in  distressed  circumstances,  sigwd 
an  agreement,  stating,  that  he  had  surrendered  his  holdings  to  the  defendant,  and  agree- 
ing to  a  reference  to  arbitration  respecting  a  new  division  of  the  lands,  and  to  take  then 
at  an  increased  rent.  No  actual  surrender  was  proved,  nor  was  any  lease  executed  m 
pursuance  of  this  agreement.  Heldy  that  there  was  no  consideration  for  such  agreemeoi 
and  that  the  plaintiff  was  entitled  to  the  benefit  of  the  former  decree  against  ^ 
defendant,  and  the  latter  was  decreed  to  pay  the  costs. 
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■ikrtitioii,  each  retaining  16  acres.  Some  years  afterwanfe  ^  ^^^ 
Aiifrw  Lowry  died,  having  bequeathed  his  share  of  the 
Isid  lands  to  his  sons  Andrew  Lowry  and  Alexander  Lowry ^ 
(ke  younger,  who,  upon  his  decease,  entered  into  posses- 
ion of  the  share  so  bequeated  to  them.  The  renewal 
phes  for  the  lands  of  Lishane  were  paid  by  the  respective 
pimnin  to  the  lessor  John  Knox^  and  after  his  decease,  to 
lb  son  Henry  Waring  Knox,  who,  upon  the  death  of  his 
,  became  entitled  to  the  lessor's  interest  in  the  said 
Alexander  Lowry,  the  elder,  remained  in  posses- 
of  his  16  acres  until  the  year  1819,  when  his  interest 
Tvas  sold  under  a  Jieri  facias  to  the  plaintiff  in  the 
cause,  Thonuis  Patteny  and  conveyed  to  him  by 
jttt  sheriff,  by  indenture,  dated  31st  May,  1819.  The 
m  charged  that  Alexander  and  Andrew  Lowry ^  the  younger, 
4^ho  had  held  part  of  these  16  acres  as  undertenants  to 

Lowry i  the  elder,  being  displeased  with  the  pur- 
made  by  Patten^  prevailed  upon  the  tenants  to  refuse 
to  attorn  to  him ;  he  therefore  brought  ejectments  against 
jMtxander  and  Andrew  Lowry,  the  younger,  and  the  other 
undertenants  of  his  part  of   the   lands ;  and  having  got 
judgment  by  defetult,  was  put  into  possession ;  Alexander 
and  Andrew  Lowry,  the  younger,  remaining  in  possession 
of  the  other  16  acres.     Shortly  afterwards,  by  lease,  dated 
the  29th  September,  1819,  Patten  demised  to  Alexander 
and  Andrew  Lowry  13  of  his   16  acres  for  three  years,  at 
32^.  6d.  per  acre. 

Some  time  before  1822,  a  bill  was  filed  in  this  Court  by 
some  of  the  creditors  of  Henry  Waring  Knox^  for  the  pur- 
pose of  having  certain  charges  raised  and  lands  sold  for 
payment  of  his  debts,  and   a   Mr.  Joseph    Murphy  was 
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1842.        appointed  receiver  in  that  cause.  In  consequence  of  A^ 

Patten      Waring  Knox  having  gone  to  reside  abroad,  no 

Wallace,    had  been  obtained  by  him  from  the   Bishop,  or  bj 

undertenants   of  the   lands   from   him   until    1822, 

Murphy  was  directed  by  the  Court  to  obtain  a  renewili 
the  lease  from  the  Bishop,   which  he  did.     Whea 

renewal  was  obtained,  the  lease  granted  by  JoJbi  £■! %j 

Alexander  and  Andrew  Lowry^  the  elder,  had  expnl;  l[|^' 

the  plaintiff  and  other  parties   interested   had  pBi4l| 

renewal  fines  payable  to  their  lessor   up  to    1804.  *&• 

receiver  then  wrote  circular  letters  to  the  several 

entitled  to  the  benefit  of  the  totie$  quoties  eoveoail  f|l 

renewal,  calling  upon  them  to  come  in  and  take 

of  their  leases.    The  receiver  was  not  aware  of  the 

which  had  taken   place  in  the  ownership  of  the  inteqpl 

under  the  lease  of  1783,  in  the  lands  of  LtisbatUj  asdfid^ 

ing  in   the   counterparts  of  the  leases   the  names  of  l|i 

former  tenants,  addressed  a  letter  to  ^*  Andrew  and 

ander  Lowry^  Lisbane^*^  an  address  intended  for  the 

lessees,  but  corresponding  to  the  names  and 

of  the  defendants  in  the  original  suit.     On   receiviigAii 

letter,  Andrew  and  Alexander  Ijowry^  the  younger,  vaitci 

on  Mr.  Murphy^  the  receiver,  and  represented  thansetvei 

as  the  parties  entitled  to  the  whole  of  the  frum  of  JUda*^ 

under  the  original  lease  of  1783,  and  produced  to  him^ 

lease  of  that  date ;  and  having  paid  the  renewal  fine  chaiged 

for  the  whole  £Eirm,  obtained  a  new  lease  to  themselfO) 

their  executors,  administrators,    and   assigns,   dated  194 

October,  1822,  of  all  the  said  lands.     On  the  same  day 

they  executed  a  mortgage  of  the  whole  of  the  said  lands 

to  a  Mr.  James  Murray  for  a  sum  of  £800.     The  plaintiff 

having  heard  that  a  renewal  had  been  obtained  from  the 
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Kshop,  applied  to  the  receiver  for  a  renewal  to  him  of  the        1842. 

lane  of  his  part  of  the  lands,  when  he  was  informed  that  a      Patten 

|0iewal  had  been  gpranted  of  the  whole  &rm  to  Andrew  and    Wallace. 

0eximder  Lowry^  the  younger.     The  plaintiff  then  called 

H  them,  and  offered  to  pay  his  proportion  of  the  renewal 

Imb  and  all  other  charges,  and  required  them  to  convey  to 

jht  his   sixteen   acres,    which   they   refused   to   do ;  and 

liHiediately  afterwards  Patten  was  served  with  an  ejectment, 

)!'  die  demise  of  Andrew  and  Alexander  Lowry  and  of 

Inks  Murray,     Patten  took  defence  to  this  ejectment,  and 

|k'  Mth  January,  1823,  served  a  notice  on  the  lessors  of 

%ft  fbintiff  in  the  ejectment,  offering  to  pay  his  proportion 

0.Ait  renewal  fines ;  demanding  a  conveyance  of  his  share 

IrAe  lands,  discharged  of  the  mortgage,  and  threatening 

If  file  a  bill  in  case  of  their  non-compliance  with  these 

IBBB.     Mr.  Wallace,  the  defendant  in  the  present  cause, 

mA  acted  as  the  attorney  of  Murray,  the  mortgagee,  in 

praparing  his  mortgage,  as  well  as  for  Andrew  and  Alexander 

EavTjf,  the  younger ;  and  the  original  bill  charged  that  he 

hid  notice  of  the  plaintiff 's  equitable  title,  and  that  when 

Mmray  remonstrated  with  him  for  allowing  him  to  accept 

Mich  a  title,    Wallace  executed  an  indemnity  to  Murray. 

It  was  then  agreed  to  refer  the  case  to  arbitration  at  the 

next  Downpatrich  assizes ;  the  plaintiff  was  ready  at  the 

lay  appointed,  but  the  defendants  did  not  attend.     Andrew 

md  Alexander  Lowry,  the  younger,    and   Murray,   then 

proceeded  with  their  ejectment,  and  had  judgment  therein. 

The  plaintiff  thereupon  filed  his  original  bill,  praying  an 

injunction  to  stay  the  ejectment  proceedings,  and  that  the 

renewal  might  be  held  to  be  in  trust  for  the  plaintiff,  so 

Gu*    as    related    to    his    proportion   of   the  lands.     The 

defendants  answered  that  bill,  and  on  the  8th  June,  1826, 
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1842.       the  cause  was  heard,  when  the  Court  pronounced  a  decM^ 


Pattkm  that  it  should  be  referred  to  the  Chief  RemembraDmli 
Wallack.  take  an  account  between  the  parties,  and  that  Andrm  al' 
Alexander  Lowry  should  execute  to  the  plaintif  %\ 
re-conveyance  of  that  part  of  the  premises  to  which  lie  v 
entitled;  and  that  the  defendants,  Andrew  Lomnf  wA 
Alexander  Lowry ^  and  James  Murray ^  should  hai«  mi 
recover  their  costs  in  the  said  cause  against  the  pUiii^ 
and  that  such  sum  as  should  be  reported  due  V)  Al 
defendants,  Andrew  Lowry  and  Alexander  Idnory^  Ml 
be  set  off  against  the  costs  thereby  ordered  to  be  pdiill 
the  defendants. 

Shortly  after  this  decree  was  pronounced,  the  pbnlil 
received  from  the  defendants,  Andrew  and  Alexander  Lmft 
a  notice  addressed  to  them  by  the  receiver  in  the  aarnd 
Scott  V.    Knoxy   requiring   them  to  renew  their  lem  d 
Lisbanej  and  to  pay  him  the  sum  of  £57  13i.  9dl,  (Ur 
proportion  of  the  renewal  fine  reported  to  be  dueifdflS 
for  the  renewal  of  the  lease  of  the  premises  for  ibutjftn 
and  an  half,  to  the  1st  November  then  last.     ImmedHttll 
after  the  receipt  of  this  notice,  the  plaintiff  paid  to  die 
defendant  the  sum  of  £18  2^.,  as  his  proportion  of  At 
renewal  fines  claimed  by  that  notice,  and  xeceived  from  hs 
the  following  acknowledgment : — 

'^  Mr.  Patten  has  handed  me  £18  2^.  for  the  purpose  of 
'*'  paying  his  proportion  of  the  last  renewal  fine  on  thelaodi 
'^  of  Lisbane^  which  I  will  return  if  the  said  fine  be  not 
"  received  by  Mr.  Mecredy,'*  (who  was  the  solicitor  for  Mr. 
Murphy,  the  receiver.) 

"  October  25,  1826.  "  John  Wallace:' 


\\ 
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In  the  following  Michaelmas  Term  when   the   plaintiff        ^0^2. 
IS   about  to  settle  and  make  up  his  decree,  and  to  have      Patten 
B   account  taken  as  thereby  directed,  he  was  informed     Wallace. 

Wallace   that    he    had  purchased  the  interest  of  the 
Sendants,  Andrew  and  Alexander  Lowry^  in  the  said  lands, 
gI    had  obtained  from  them   a  conveyance  thereof;  and 
Kt  be  had  also  obtained  a  reconveyance  of  the  mortgage 
m  James  Murray ;  and  that  if  the  plaintiff  would  cease 
rdier  to  prosecute  his  suit,  he,    Wallace^   would  furnish 
m   with   an   account   of  the  proportion   of  the   renewal 
iflB,  interest,  and  costs,  payable  by  the  plaintiff  pursuant 
I  Aie  decree  of  1826,  and  would  forthwith  furnish  and  tax 
)m  eosts  payable  by    the    plaintiff  under    that    decree ; 
id    would,   in    such    account,    allow    the   plaintiff    all 
0£ts  to  which  he  was  entitled  under  the  decree  for  the 
lae  of  his  proportion  of  the  lands  while  they  were  in 
e  possession  of  Andrew  and  Alexander  Lawry ;  and  re- 
lested  the  plaintiff  to  pay  him  on  account  thereof  in  cash 
f  bills,  £350  in  addition  to  the  £18  2s,  already  paid  by  the 
■intiff  to  the  defendant  Wallace  ;  and  promised  that  he, 
^aHacei  would  immediately  qome  to  an  amicable  settle- 
lent  with  the  plaintiff,  of  all  the  accounts  directed  to  be 
iken  by  the  decree,  and  would  forthwith  execute  a  proper 
eed  of  conveyance  to  him  of  his  proportion  of  the  lands. 
)n  the  4th  December,  1826,   the  plaintiff  paid    Wallace 
£lOO  in  cash,  and  gave  him  bills  for  £250,  which   the 
Plaintiff  duly  paid  when  they  became  due,  Wallace  agree- 
Dg  to  allow  the  plaintiff  £102  for  two  years  mesne  rates, 
^hich  the  plaintiff  agreed  to  accept.     This  was  not  paid  ; 
^din  March,  1827,  after  the  payment  of  the  last  of  the 
^We  mentioned  bills,  the  plaintiff  called  upon    Wallace 
^  his  oflSce,  and  requested  of  him  to  come  to  a  final  settle- 

2g 
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1842. 


Patten 

o. 
Wallace. 


ment  with  him,  and  offered  to  pay   Wallace  any  belttoe 
which  might  appear  due  to  him,  on  his  executing  a  oonic}* 
ance  to  the  plaintiff,  pursuant  to  the  before  mentioMt 
undertaking.     Wallace  upon  this  occasion  said  he  codl 
not  then  arrange  his  account  or  tax  his  costs,  but  would  di 
so  without  delay ;  and  said  that  he  had  (H^pared  a  dnft 
deed  of  conveyance,  pursuant  to  the  decree,  whidi  be  W 
ready  to  execute  upon  the  plaintiff  approving  of  il^ffi 
upon  its  being  engrossed  upon  a  proper  stamp ;  ha  ihl 
required  the  plaintiff  to  purchase  the  stamp,  which  he  Hi 
and  having  paid  for  it  the  sum  of  £3,  handed  the  sans  ll 
Wallace,  who  promised  to  have  the  deed  eng^roeaed,  aodH 
execute  it  on  the  following  Friday.     The  plaintiff  atteaU 
at  the  defendant's  office  on  that  day,  and  requested  Um  it 
execute  such  conveyance  and  to  settle   the  aocoimt%  ht 
the  defendant  both  then  and  on  other  subsequent 
put  off  doing  so  on  various  pretences. 


The  plaintiff  continued  to  pay  the   head    rent  ^  tk 
defendant  from  the  1st  November,  1826,  to  Ist  Nmuibfr. 
1833.     The  bill  stated  that  in  December,  1833,  one  M» 
Lowrt/y  the  plaintiff's  attorney  in  the  original  cause,  hanog 
recovered  a  judgment  against  the  plaintiff  for  the  amoot 
of  the  costs  in  that  suit,  and  issued  execution  thereon,  bmI 
threatened  to  sell  the  plaintiff's  interest  in  the  said  landB, 
the  defendant,  Wallace,  proposed  to  the  plaintiff's  son,  Jab 
Patten,  to  take  out  the  renewal  of  the  lands  in  his  name  \» 
defeat  the  execution,  and  procured  a  proposal  from  Jii^ 
Patten  to  make  a  proposal  for  a  renewal  or  new  lease  of 
the  land  at  an  advanced  rent :  the  plaintiff  charged  tbti 
he  had  never  assented  to  or  authorized  such  proposal* 
Since  November,   1833,   the  head  rent   of  the  premise 
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regularly  tendered  by  the  plaintiff  to  the  defendant, 

was  refused ;  and  an  ejectment  was  brought  by  the 
indant,  in  which  the  plaintiff  gave  a  consent  for  judg-  Wallack, 
It  (having  no  defence  at  law)  with  stay  of  execution 
il  the  22nd  April  following.  The  plaintiff  on  the  29th 
*tember,  1837,  having  served  a  fresh  notice  on  the 
sidant,  calling  on  him  for  an  account  and  conveyance, 
having,  on  the  10th  October,  1838,  tendered  to  Wallace 
arrears  of  head  rent,  and  again  required  a  conveyance, 
1  this  bill  on  the  23rd  April,  1839,  praying 
be  decreed  to  have  the  benefit  of  the  former  suit 
l^ceedings  against  the  defendant  Wallace^  and  to  have 
mAe  relief  against  him  as  had  been  decreed  against 

said  Andrew  Lowry^  Alexander  Lourry^  and  James 
rray^  and  that  the  plaintiff  might,  if  necessary,  be  at 
rty  to  prosecute  the  accounts  directed  by  the  decree  of 
June,  1826,  so  far  as  might  be  necessary  to  ascertain 
proportion  of  renewal  fines,  interest,  and  costs,  payable 
the  plaintiff  for  his  part  of  said  lands  and  premises 
ler  said  decree ;  and  also  in  case  the  said  Wallace 
uld  decline  to  adhere  to  his  proposal  of  allowing  the 
intiff  a  certain  sum  for  the  amount  of  mesne  rates  of 

lands  so  decreed  to  him,  then  to  ascert^n  what  the 
1  Andrew  Lowry  and  Alexander  Lowry  made,  or  with- 
.  wilful  defetult  might  have  made,  of  the  plaintiff's  pro- 
tion  of  the  said  lands  while  they  were  in  possession  of 
I  same,  and  that  an  account  might  be  taken  of  the  costs 
^able  to  the  said  defendants  under  the  said  decree,  and 
the  several  sums  of  money  paid  to  Wallace  by  the 
untifl^  on  account  of  renewal  fines,  interest,  and  costs ; 
d  that  on  payment  of  such  balance,  if  any,  as  might 
pear  to  be  due  by  the  plaintiff  on  foot  thereof,  the  said 

2g2 
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1842.  Wallace  might  be  decreed  to  execute  to  the  plaiitil 
a  proper  deed  of  conveyance  of  the  plaintiff's  proportki 
of  the  lands,  and  that  Wallace  might  be  in  the  mean  tOK 
restrained  from  issuing  or  executing  a  habere  in  the  pedp 
ing  ejectment,  or  taking  possession  of  the  said  lands  nd 
premises  thereunder. 

The  defendant,  Wallace^  by  his  answer  alleg^ed,  thitlb 
plaintiff,  of  his  own  accord,  had  proposed  to  him  to  tdit 
lease  from  him  at  a  rent  of  305.  an  acre,  and  to  give  up  dl 
claim  which  he  might  have  to  any  renewal  under  the  decree 
of  1826 ;  but  that  he,  Wallace,  refused  to  comply  vitk 
such  proposal,  unless  the  plaintiff  would  agree  abSdiil% 
to  surrender  the  said  lands,  so  that  the  defendant  might  be 
enabled  to  make  some  alteration  and  change  between  Uoi 
and  Alexander  and  Andrew  Lowry  the  younger,  wke 
occupied  some  of  the  lands  adjoining,  and  he  relied  ufm 
the  following  agreement,  dated  January  17,  1834 : — 

^^  We,  the  undersigned,  having  surrendered  our  semd 
''  holdings  in  Lisbane  to  Mr.  Wallace^  from  the  lit 
^^  November  last,  do  hereby  engage  to  stand  to  such  awini 
^^  between  us,  and  to  take  such  portion  of  the  land  agaiD 
'^  as  three  persons,  one  to  be  named  by  the  LawrystisA 
*^  one  by  Patten^  and  an  umpire  by  Mr.  Wallace,  sbftfl 
*'  ascertain.  The  majority  to  decide,  if  they  can  agree; 
'^  and  if  they  cannot,  then  the  umpire  alone. 


"  Thomas  Patten. 
**  Alexander  Lotffn/. 
"  Andrew  Lown/'* 


"  Present — J.  Nelson. 


» 


FIFTH  VICTORIA.  479 

he  arbitrators  made  their  award,  and  allotted  to  the        1642. 
rent  parties  different  portions  of  the  lands ;  for  one  of     Patten 
*ik  portions  John  Patten^  the  plaintiff's  son,  had  made  a    Wallace. 
•osal  at  SOs,  an  acre.     The  defendant,   Wallace^  also 
d  upon  this  advanced  rent  not  having  been  tendered  by 
lefendant,  upon  the  alleged  surrender ;  and,  indepen- 
ly  of  the  surrender,  upon  the  plaintiff  having  by  his 
S8  destroyed  his  claim  to  a  renewal. 

x.  Holmes  and  Mr.  Lowry  for  the  plaintiff. 

ir.  Gilmare^  Q-C,  Mr.  Nelson,  Q.C.,  and  Mr.  Hayes, 

be  defendants. 

f  the  former  decree  the  costs  were  ordered  to  be  paid 
le  plaintiff,  and  it  appears  that  when  it  was  pronounced 
id  not  think  it  worth  while  to  make  it  up,  or  to  go  on 

the  account.  In  all  the  cases  between  a  trustee  and 
t  qtd  trust,  the  trustee  has  been  trustee  of  an  estate ; 
here,  at  the  utmost,  the  plaintiff  had  a  mere  right 
:h  we  contend  that  he  has  released  by  his  agreement  to 

a  lease  of  the  lands  from  the  defendant  at  an  advanced 
»  and  by  having  sanctioned,  as  we  contend  he  did,  his 
to  make  a  proposal  for  the  lands  at  an  advanced  rent. 

'radt,  C.B. — In  this  case  it  is  quite  plain,  that  by  the 
ee  of  this  Court,  in  1826,  the  plaintiff  was  declared  to 
!ie  owner  of  these  sixteen  acres;  and  that  the  defendants, 
lat  suit,  were  declared  to  be  trustees  for  the  plaintiff, 
were  bound  to  convey  to  him  under  certain  terms ;  the 
ent  defendant  stands  in  the  place  of  these  parties,  as  a 
ihaser  of  their  interest,  with  full  notice  of  the  nature  of 
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1842.        it.     It  would  be  quite  a  matter  of  course  to  ^ectuate  tk 
Pattkn     former  decree  against    the   defendant ;     but  it  is  alkpl 
Wallace,    upon  his  part,  that  it  is  unjust  that  he  should  be  bound Vf 
that  decree,  because  he  says,  that  the  plaintiff,  by  a  pml 
agreement,  had  consented  to  give  up  his  intereft  in  lk 
property  in  question,  and  had  agreed  to  take  it  as  a 
under  the  defendant,  at  an  advanced  rent  of  30«.  an 
If  this  were  supported  by  prop^  evidence,    and  U  it 
appeared  that  the  account  between  the  parties  had  hm 
gone  into,  and  that  Wallace  had  satisfied  the  plaintii^  tf 
vouchers,  that  a  large  balance  appeared  against  him,  ad 
that  the  plaintiff,  with  his  eyes  open,   had  cQDseBtsd  t» 
become  tenant  under  a  new  agreement,  that  wooU  hm 
been  an  arrangement  to  which  the  Court  would  lend  ill 
sanction,  but  nothing  of  the  kind  is  proved — ^no  aeoomt  ii 
given  ;  the  £350  goes  into  the  pocket  of  the  d^andaat,  mi 
there  is  no  account  of  that ;  nothing  to  show  the  Govt 
that  it  was  due.      That  being  so,  no    considerat 
shown  for  entering  into  the  agreement,  only  loose 
sations  are  alleged.     Looking  at  the  whole   of  the 
the  Court  is  satisfied  that  Wallace  had  not  made  loBHlf 
owner  of  the  property  against  the  plaintiff,  and  put  him  tt 
arms  length.      By  the  decree,  made  in   1826,   the  other 
parties  were  made  trustees  for  the  plaintiff,   and  ffaUm 
having   bought  their  share  with  full  notice  of  that,  we 
cannot  suffer  him  to  take  advantage  of  his  position  with 
respect  to  the  plaintiff.     I  am  therefore  of  opinion,  that 
Wallace  is  a  trustee  of  this  property  for  the  plaintiff,  and 
that  we  are  bound  to  give  the  plaintiff  the  benefit  of  the 
former  decree  ;  I  think  the  account  specified  by  the  former 
decree  must  be  taken,  and  that    Wallace   must  give   an 
account  of  what  he  has  made,  or  without  wilful  default, 
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might  have  made,  of  the  premises ;  and  I  think  he  must        1842. 


DBV  the  costs  of  this  suit.  .  Patten 

Waulace. 

Richards,  B. — I  feel  myself  bound  to  say,  in  addition 
to  what  has  fallen  from  the  Lord  Chief  Baron,  that 
Wallace  has  taken  an  unconscionable  advantage  of  this 
poor  man.  He  was  attorney  for  the  defendants  in  the 
fimner  suit ;  he  then  takes  an  assignment  of  their  interest 
iDd  of  the  mortgage ;  having  then  the  legal  estate,  he 
•eeks  unjustly  and  unfiedrly  to  take  from  the  plaintiff  the 
'  Wnefit  of  that  decree.  And  on  what  grounds  does  he  seek 
tD  Jlo  so  ?  He  says,  the  defendant  promised  by  parol  to 
^ive  up  these  sixteen  acres,  and  to  take  a  new  lease  of 
Aem  at  SO5.  an  acre.  Now,  this  is  a  mere  parol  agree- 
■lent,  without  consideration,  doubtingly  proved  to  have 
taken  place  between  the  parties.  But  even  if  Mr.  Wallace^ 
under  the  circumstances,  had  coerced  this  man  to  have 
entered  into  such  an  agreement,  I,  for  one,  would  go  the 
length  of  saying  that  it  ought  to  be  set  aside.  I  concur 
therefore  with  the  Lord  Chief  Baron  that  the  plaintiff 
fthould  have  the  benefit  of  the  former  decree,  and  should 
pay  the  costs  of  this  suit. 

Lbfrot,  B. — In  addition  to  the  opinions  already  deli- 
vered by  the  Lord  Chief  Baron  and  Baron  Richards^  I 
shall  only  add,  that  the  very  evidence  of  the  agreement 
on  which  the  defendant  relies,  shows  it  to  be  conditional, 
that  the  plaintiff  should  be  paid  for  his  improvements  and 
should  get  a  new  lease,  neither  of  which  conditions  have 
been  complied  with.  I  therefore  agree  with  the  other 
members  of  the  Court. 
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1842 

r-^--  NUTTALL  r.  NUTTALL. 

EXCHSQUER 

OF  Pleas. 
Mon,  Jan.  17. 

F.had  obtained  X  WO  judgments,  one  for  £540  another  for  £60,  halka 

two  jadgments  . 

against  N.,  and  entered,  by  warrants  of  attorney,  the  one  lu  1828,  theiwr 
haying  be.  '    in  1830,  against  Mr.  NuttaU^  the  defendant,  at  the  smtrfVl 
hiTproperty,    ^^^cI^j  General  Freeman^  who  died  in  1 834,  having  beqaeiAil 
sonaTto  Ws'    ^  ^^  property,  real  and  personal,  to  the  plaintiff,  hisnieM^ 
niece  A..  Uie    lyf  jgg  ^^ttalL  sister  of  the  defendant,    her  executcm  mi 

sister  of  N.,  '  ' 

whom  heap,    administrators.     General  Freeman  appointed   the  plaiiitif 

pointed  his  *  *  r 

executrix.        his  executrix,  and  she  obtained  probate  of  his  wiU.    Ii 

Thejudgments  .     .«.     i      .      i    .     i 

were  reriyed     1 84 1 ,  the  plaintiff  obtained  judgment  of  revivor,  by  jcanr 

in  1841,  and       /•    .  ,  .     i  i  «. 

A.  was  about  fudCLs^  on  these  two  judgments,  and  was  proceeamg  Id 
ment'ofThem"  enforce  payment  of  them,  when  on  the  7  th  Deoembo^ 
misTof  aerant  ^^"^^^  she  was  •  induced  to  execute  warrants  to  satkijr 
of  an  annuity    ^^enj.     It   was   sworn  that   the  plaintiff,  when   sheew- 

from  N.,  and  *^ 

threats  of  legal  cuted  these  warrants,  was  a  person  of  66  years  of  ace,  «f 

proceedings,  j  -o 

A.,  who  was  a  a  nervous  temperament,  and  unacquainted  with  bosinO) 

person  66  years 

of  age,  and  and  that  she  was  induced  to  execute  them  in  the  atweikoe 
with  business,  of  her  attorney,  though  she  required  time  to  submit  then 
rants  of  attor-  ^^  ^i™'  ^^  ^^^  ^i^^^  when  the  warrants  to  satisfy  were 
the  jud^ffments  ^^^^uted,  there  had  been  an  understanding  that  she  was 
rJnsXd^her^  ^^  receive  an  annuity  in  lieu  of  the  judgment  debts.  The 
legal  adviser,  deed,  purporting  to  grant  this  annuity,  did  not  effectually 
deed  was  not    bind  the  grantor's  real  estate,  but  only  secured  the  payment 

executed  tUl  ,         ^  ^  \'' 

after  the  war-  by  his  personal  covenant,  and  was  not  executed  until  after 

rants.     Satis-     i  .  ,  .  .  •        r 

faction  was  en-  the  execution  of  the  warrants  to  satisfy.     SatisfEtction  of 

tered  by  virtue 
of  the  war- 
rants. 

Held,  that  the  Court  had  an  equitable  jurisdiction  to  set  aside  the  satisfaction. 
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the  judgments  was  accordingly  entered  upon  the  roll  in        1842. 

T 

pursuance  of  these  warrants.  Nuttall 


^ 


V. 
NUTTAIX. 


FitzgibboUy  Q.C.,  with  whom  was  RoUestan,  for  the 
plaintiff,  now  moved  that  the  satisfEM^tion  thus  entered 
should  be  vacated.  The  motion  had  been  already  made 
in  Chamber  before  the  Lord  Chief  Baron,  who  directed 
die  case  to  stand  over  for  the  full  Court.  There  were  long 
iffidavits  filed,  in  which  there  were  several  conflicting 
ttetements  made  on  both  sides,  both  as  to  the  intention  of 
General  Freeman  to  enforce  these  judgments,  and  as  to  the 
ommstances  of  the  agreement  between  the  plaintiff  and 
ihiimliinl  for  the  grant  of  the  annuity. 

On  Fitzgibhon  now  making  his    application,  the  Liord 
Chief  Baron  intimated  a  doubt,  whether  the  Court  had 
jurisdiction  to  make  this  order  in  respect  of  a  warrant  of 
attorney  to  satisfy  judgments. 

Fitzgibbon. — The  warrant  is  a  direction  to  an  officer  of 
ike  Court,  and  the  Court  has,  undoubtedly,  full  jurisdiction 
in  cases  like  the  present ;  though  I  have  found  no  case 
exactly  in  point,  there  are  several  which  involve  the  same 
principle  ;  Duncan  v.  TTiomas{a) ;  Doe  v.  Franklin{b) ; 
Harrod  v.  Bent<m{c)  ;  the  last  is  a  strong  case,  and  shows 
that  the  Court  will  go  nearly  as  far  as  a  Court  of  Equity 
in  cases ;  Martin  v.  Martin{d)  goes  even  fietrther  than  we 
require;  Coxy.RodbcLrd{e);  CooheY.Jones(f)\Anonymous{g). 


(a)  1  Dougl.  196.  (6)  7  Taunt.  9. 

(e)  8  B.  &  C.  217.  (d)  3  B.  &  Ad.  934. 

(e)  3  Taunt.  74.  (/)  Cowp.  728. 
{g)  2  Lord  Kenyon,  294. 
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1B43.  The  Courts  of  common  law  have  ever  exerciaed  aneqmUlk 
NuTTALL  jurisdiction  over  their  own  judgments ;  and  if  they  \m 
Nuttaum  an  authority  over  warrants  to  enter  judgment,  why  sImnU 
not  they  have  authority  also  over  warrants  to  satisfy  dioi? 
There  is  a  case  in  point,  Bateman  v.  JSavMe^(a),  in  wUdiil 
is  said  the  Court  of  Common  Pleas  set  aside  a  wanant  ii 
satisfy  a  judgment,  as  having  been  obtained  by  fimi 
[Richards,  B. — As  I  understand  that  case,  the  mit 
was  a  nullity,  the  bond  and  warrant  having  be^i  gimti 
a  married  woman]. 

Hatchett,  Q.C.,  and  Butt,  for  the  defendant*— If  ik 
plaintiff  has  any  case  at  all,  it  is  a  case  for  a  Coori  tf 
Equity ;  and  the  Court  has  never  interposed  its  smmMy 
jurisdiction  in  case  of  a  warrant  to  satisfyr  a  judgflMt 
The  Courts  have  adopted  different  rules  between  wnnii 
to  enter  and  those  to  satisfy  judgments :  it  was  reqnM 
that  an  attorney  should  be  present  at  the  ezecutko  of  s 
warrant,  by  a  prisoner,  to  enter  judgment,  but  not  so  in 
case  of  a  warrant  to  sati8fy(d).  The  act  3  &  4  Vict 
c.  105(c),  recognizes  the  same  distinction.  The  Comt  ] 
in  the  one  case  exercises  a  judicial  act,  and  the  entry 
accordingly  is,  "  it  is  considered  by  the  Court,"  and  the^ 
Court  ought  to  inquire  into  the  circumstances,  and  set  the 
warrant  aside,  if  improperly  obtained ;  the  entry  of  satis- 
faction, is  the  act  of  the  party  himself.  [Brady,  C.B. — Wc 
have  examined  the  entry  on  the  record,  and  find  that  the 
form  of  entering  satisfaction  thereon,  equally  imports  a 
judicial  act.]      As    a  general    principle    all   warrants  of 


(a)  Sausse  k  Sc  459.  (b)  R.  G.  38  Yco,  N.  R.  56. 

(c)  Sect.  10,  11. 
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:>niey  are  revocable,  except  a  warrant  to  enter  judgment,        1842. 
ich  is  not  so ;  this  is  another  distinction  between  it  and     Nuttall 
rairant  to  satisfy ;  1  Tidd.  Pr.  560.      It  is  remarkable    Nuttall. 
t  from  the  year  books  to  the  present  day,  no  case  has 
sn  cited  in  support  of  this  exact  position,  for  the  case  of 
ienum  v.  Ramsay  is  not  applicable. 

[Bradt,  C.B. — I  have  discovered  a  case  of  a  satisfiustion 
a  judgment  set  aside  in  a  case  of  forgery,  in  Bamar- 
temfa  Reports,  Wilson  v.  CharUsworth{a),'] 

BftAJ)T,  C.  B. — This  case  has  occupied  a  great  deal  of 
■6— -I  will  not  say  it  has  done  so  unnecessarily,  for  it 
ndres  a  question  of  great  importance  to  the  public  as 
i;ards  the  jurisdiction  of  the  Court,  and  to  the  parties 
[K»med,  both  as  regards  the  amount  of  the  matter  in 
ipate  and  the  professional  character  of  some  of  those 
gaged  in  it ;  we  have,  therefore,  been  anxious  to  have  it 
ily  discussed.  When  the  case  was  originally  brought 
fore  me  in  chamber,  I  felt  it  involved  these  points,  and 
IS  anxious  to  have  the  assistance  of  the  full  Court. 
lere  his  Lordship  made  some  remarks  on  the  peculiar 
"cumstances  of  the  case.)  It  was  strongly  urged  on  the 
Jt  of  the  defendant  that  the  Court  had  no  jurisdiction  to 
ake  the  order  sought  for,  but  I  was  unable  to  see  any 
al  distinction  in  this  respect  between  a  warrant  of  attorney 
confess  and  one  to  satisfy  a  judgment ;  and  on  examin- 
g  the  roll  and  investigating  the  principle  of  the  thing, 
think  the  two  sorts  of  warrants  are  not  distinguishable 
e  one  is  as  much  an  act  of  the  Court  as  another ;  one  is 

(a)  I  Barnardis.  320. 
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1842         a  judgment  against  a  party — the  other  ia  a  judgment  k 
NuTTALL     iiim.     In  Wiban  v.  CharktwarA  the  Court  treats  dieedbr 
NuTTALL.     of  satisfaction  as  a  judgment.     On  principle,  therefoa^ 
and  on  the  authority  as  well  of  that  case  as  of  die  eaaek 
Sausse  and  Scully ,  I  feel  fully  satisfied  that  we  have  jam-  ; 
diction  to  deal  with  this  judgment,    and  that  we  hsit 
authority  to  set  it  aside,  if  obtained  by  fraud  or  on  imprapr 
grounds ;  and  it  would  be  most  improper,  in  my  nU,  if    1 
the   Court  had  not  that  primary  jurisdiction.     Bodi « 
principle,  then,  and  on  authority,  I  am,  after  some  doobt, 
of  opinion,  that  we  have  authority  to  exercise  that  juiisAe- 
tion.     With  regard  to  warrants  to  enter  judgment,  it  im 
a  rule  of  the  Court  that  an  attorney  should  be  present  at 
the  execution  of  them  by  any  person  in  custody  on  mamt 
process.     I  do  not  say  that  is  a  rule  applicable  here;  Int 
we  cannot  have  a  more  important  element  in  this  case  An 
that  this  lady  did  apply  for  time  to  submit  these  docmHaH 
to  her  attorney,  who  was  known  to  be  so,  and  tliallllit 
demand  was  not  yielded  to.     When  she  said  she  wiMts 
show  them  to  her  attorney,  that  demand  ought  to  km 
been  immediately  acquiesced  in.     It  appears    thb  Uf 
was  a  person  who,  if  allowed  to  consult  her  friends,  wooU 
be  influenced  by  them,  as  she  was  likely  to  be  influenced 
by   those  about  her.     I  do  not  think  she  was  propedf 
treated.     If  she,  knowing  her  rights,  and  bondjide  meanii^ 
to  compromise  them,  had  agreed  to  take  an  annuity,  and  if 
this  had  been  effected,  I  would  be  slow  to  interfere ;  but  k 
this  the  arrangement  she  has  entered  into  ?     She  must  have 
understood  that  the  annuity  which  she  was  to  receive  was 
to  be  bound  upon  the  property ;  but  there  is  only  a  personal 
covenant  for    the  payment  of   it.     Therefore,   being  of 
opinion  that  these  warrants  were  obtained  prematurely,  and 
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not  being  satisfied  that  she  ever  did  execute  them  with  the  1842. 

hU  professional  advice  which  she  ought  to  have  had,  I  Nuttall 

lUnk  the  satisfaction  ought  to  be  set  aside,  and  set  aside  Nuttall 
irith  costs. 

Barons   Richards    and    Lefrot   concurred.      Baron 
Pennbfather  was  absent. 


1842. 

SCOTT  V.  FRAYNE.  Exchbqubb 

or  Plbas. 
Wed.Jan.l9, 

iJwTEii    for     the     defendant,     an    attorney     of    the  An  attorney 

who  has  ffone 

Cmirt,   applied  for  the  discharge  of  the  defendant  from  the  circnit  of 
natody  in   the  prison   of  Wicklowy   under  the  following  gionsb  not  en- 
encamstances,  detailed  in  the  defendant's  affidavit,  which  charged  from 
Itated  that  on  the  4th  January  instant  the  defendant  went  ^^  .    „^„  .„ 

J  ca.  $a,  upon  an 


arrest  under  a 
ca,  $a,  upon  an 

^Baliirifflass,  in  the  county  of   WicJdow^  to  attend  the'ff*^^^^^ 


states  that  he 

quarter  sessions  there,  after  having:  just  attended  profes-  ?^"  engaged 

'^  for  a  traverser 

Bonally  at  Wicklow ;  and  that  he  so  attended  the  said  Court  '^^  a  certain 

case  on  the 

at  Baltinglass  on  the  5th  and  6th  days  of  January  instant  oriminfJ  side 

,,.-.,,  11  of  the  court  of 

m  his  professional  character  as  an  attorney,  where  he  was  quarter  ses- 

•  \  1  •  i*     1     sions.  and  that 

then  engaged  amongst  other  matters,  in   a   case  of  the  he  "was  going 
Queen  v.  Burke^  on  behalf  of  the  traverser  James  Burke.  ^  ^^  co^f**'* 
The  trial  did  not  come  on  either  on  the  5th  or  6th  January,  ^^ ^j^^) 
but  stood  over  until  the  7th  January,  and  immediately '^^®'^^^® '^^ 

^  ^  arrested. 

before  the  sitting  of  the  Court,  and  as  the  deponent  was  ^^*  '•  The 

°^  ^  ^      65th&68th 

BToine  in  the  direction  thereof,  he  was  arrested  at  the  plain-  sections  of  the 

^  ,  ,    ,  .  Stamp  Act,  56 

dflTs  suit,  on  a  warrant  grounded  on  a  ca.  sa.^  issued  from  Geo.  IIL  c56, 
this  Court,  and  marked  for  the  sum  of  £41    I4s,  4a.     On  an  attorney 
his  being  arrested  the  defendant  sent  for  the  sub-sheriff,  who  ^e  crimmiO^ 
was  passing  through  the  street,  and  remonstrated  with  him  ^^  of  <raar- 

ter  sessions. 
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1642.  on  the  impropriety  of  his  being  arrested  while  in  the  db- 
Scott  charge  of  his  duty  attending  sessions,  and  requested  Ubertf 
m-^  u.  g.  i.«»  Curt,  wh.„  *e  «««-..  b-mter  ™  4. 
sitting,  in  order  to  apply  personally  for  his  dischnge. 
The  sub-sheriff  refused^  and  the  defendant  was  taken  to 
WiMow  gaol.  It  appeared  also  that  the  defendant  hid  t 
certificate  for  the  year  ending  6th  January  instant,  hot  W 
not  taken  out  a  new  certificate  for  the  current  year. 

Dwyer. — The  defendant  must  be  discharged  bm 
custody.  He  was  attending  upon  the  Court  and  U 
gone  the  circuit  of  the  quarter  sessions  to  the  odnr 
towns  of  the  district,  and  when  arrested  was  on  his  in^fi 
the  Court  to  defend  his  client.  He  was  certainly  pcrnkpd 
fiom  arrest. 

jR.  Martin^  for  the  plaintiff,  contra. — The  defisodauft  ii 
not  entitled  to  his  discharge,  for  he  had  not  a  oertiliate 
which  was  in  force  on  the  morning  of  the  day  when  heitf 
arrested.     An  attorney  who  has  not  taken  out  his  ceitifaite 
is  not  entitled  to   be  discharged  from   arrest   on  Bttse     ] 
process;  jifumt/mou8{a).     Sandes  v,  Concanen(b)  does  B0t 
apply  to  this  case.     Dyson  v.  Birch(c\  Brooke  v.  Bryaid(i)i 
show  that  the  defendant,  not  being  certificated,  is  not  piifi- 
leged  from  arrest.  [Brady,  C.B. — There  appears  tobe  sont 
distinction  made  by  the  65th  section  of  the  Stan^  Act(e) 


(a)  3  L.  R.  N.  S.  15.  (6)  Hayes,  112. 

(c)  1  B.  *  P.  4.  id)  7  T.  B.  25. 

(«)  5Q  Geo.  3,  0.  5Qf  s.  65,  enacts  "  that  every  person  admitted,  swoiik 
"  enrolled,  and  registered  as  a  solicitor  or  attorney,  or  as  a  proctor, 

agent,  or  procurator,  in  any  of  his  Mi^esty's  Courts  in  DvA&i,  or  ia 

any  Ecclesiastical  Court,  or  in  any  Court  of  Admiralty  in  Irtlamd,  or 
"  m  any  other  Court  in  Ireland  holding  plea  where  the  debt  or  dwiig* 
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between  Courts  of  a  civil  and  criminal  jurisdiction.  The  ^  1842. 
wovds  of  the  65th  section  are  that  every  person  admitted, 
sworn,  enrolled,  and  registered  as  a  solicitor,  or  attorney, 
pfoctor,  &c.,  ^^  in  any  of  his  Majesty's  Courts  in  Dublin^ 
**  or  in  any  Ecclesiastical  Court,  or  in  any  Court  of 
^*  Admiralty  in  Ireland^  or  in  any  other  Court  in  Ireland 
'^  holding  plea,  where  the  debt  or  damage  doth  amount  to 


"  doth  amount  to  forty  shillings  or  more,  shall  annually^  before  he  shall 
M  eonmence,  carry  on,  or  defend  any  action,  suit,  or  proceeding  what- 
"  Merer,  in  any  of  the  said  Courts,  deliver,  or  cause  to  be  delivered,  to 
**€he  Commissioners  of  Stamp  Duties,  or  to  some  officer  or  officers 
by  them  for  that  purpose,  at  the  Stamp-office  in  JDubtin^  s 
or  note  in  writing  containing  the  name  and  usual  place  of  resi- 
of  such  person,  and  stating  whether  he  has  been  so  admitted 
*  three  years  or  not ;  and  thereupon,  and  upon  payment  of  the  dutiei 
**  which  shall  then  be  by  law  imposed  on  him  as  such  solicitor,  attorney, 
"  proctor,  agent,  or  procurator,  according  to  the  time  he  has  been  ad- 
**  aiitted,  as  stated  in  such  paper  or  note  in  writing,  every  such  person 
**  shaU  be  entitled  to  a  certificate  duly  stamped,  to  denote  the  payment 
**  of  the  said  duty  by  him,  describing  him  in  such  certificate  according  to 
**  the  description  contained  in  the  said  note  so  given  in  by  him,  wUch 
^  certificate  the  said  Commissioners,  or  such  person  or  persons  as  shall 
**  be  appointed  by  them  for  that  purpose,  shall  cause  to  be  immediately 
"  iiaaed,  under  the  hand  and  name  of  the  proper  officer,  in  such  manner 
**  and  form  as  the  said  Commissioners  shall  direct.'* 

8.  66,  enactSy  **  that  if  any  person  shall,  in  his  own  name,  or  in  the 
name  of  any  other  person  or  persons,  sue  out  any  writ  or  process,  or 
commence,  prosecute,  carry  on,  or  defend  any  action,  or  suit,  or  any 
proceeding,  as  an  attorney,  or  solicitor,  proctor,  agent,  or  procurator, 
in  any  of  the  Courts  aforesaid,  without  having  obtained  such  annual 
*'  certificate,  which  shall  then  be  in  force,  or  without  having  caused  the 
**  matters  therein  stated  to  be  entered  in  such  Court  in  such  manner  as 
'*  hereinbefore  is  directed,  or  shall  deliver  to  the  Conmiissioners  of  Stamp 
**  Duties,  or  to  the  officer  to  be  appointed  by  them  for  the  purpose  of 
"  issuing,  granting,  or  registering  such  annual  certificate,  any  ftdse  or 
"  fictitious  place  of  residence,  or  any  false  or  fictitious  statement  of  his 
"  having  been  admitted  an  attorney,  solicitor,  proctor,  agent,  or  procu- 
rator, or  of  the  time  when  he  shall  have  been  so  admitted,  every  such 
person  shall  for  every  such  offence  forfeit  and  pay  the  sum  of  j£100, 
and  shall  be,  and  is  hereby  made,  incapable  to  maintain  or  prosecute 
any  action  or  suit  in  any  Court  of  Law  or  Equity,  for  the  recovery  of 
any  fee,  reward,  or  disbursement,  on  account  of  prosecuting,  carrying 
on,  or  defending  any  such  action,  suit,  or  proceeding," 


M 
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1642.   ^  <<  forty  shillings  or  more,"  shall  aniinaHy  take  tfA  la 
certificate,  as  directed  by  that  section ;  and  the  68th  sec&m 
enacts  that  if  any  person  shall  sue  out  any  writ  or  proee% 
or  carry  on,  or  defend  any  acdon  '^  in  any  of  Ae  CMi 
qfbresaidy'*  without  having  obtained  his  annual  oertifiei^ 
he  shall  forfeit  £100,  &c.     This  defendant  was  engaged  0 
attorney  for  a  traverser  at  the  quarter  sesaions :  now,  ^ 
the  66th  section,  he  would  not  be  liable  for  pract]ai|it 
the  Court  of  Quarter  Sessions — I  mean  at  the  criminal  Jk 
of  it.     There  might  be  a  question  whether  he  would  k 
entitled  to  practice  at  the  dvil  side  of  it ;  but  with  regad 
to  the  criminal  jurisdiction  of  that  Court,  I  do  not  iikk 
the  defendant  comes  within  these  two  sections.]     In  Niwim 
V.  Constable(a)  it  was  held  that  a  barrister,  while  engaged 
on  the  quarter  sessions  circuit,  is  not  privileged  from  anest 
while  attending  a  Court  of  Petty  Sessions  unless  pieriooafy 
retained.     The  affidavit  is  not  sufficiently  explicit.'  Thten 
is  nothing  in  it  to  show  the  nature  of  the  case  in  whid  At 
defendant  was   employed,  nor  does  he  swear  that  kitf 
retained  by  Burke  in  the  case  he  refers  to.      He  says,  obI;, 
that  he  was  going  **  in  the  direction  of  the  Court"  wInb 
he  was  arrested.     In  (yNeilFs  case(5)  it  is  decided  tbatiB 
officer  of  the  Court  is  privileged  from  arrest  while  goaf 
to  Court,  tarrying,  and  returning ;  but  it  does  not  appear 
that  this  person  was  going  to  the  Court,  or  to  defend  tk 
traverser.     A  solicitor  who  happens  to  be   upon  his  own 
business  on  his  way  to  Court  b  not  privileged  from  arrest; 
In  re  Mahon(c).     In  EgarCs  case(£/)  the  party  was  pro- 
ceeding to  attend  his  professional  duties. 


i 


(a)  1  Gale  &  Day.  (6)  1  Saosse  Ic  Sc  78. 

(c)  1  Legal  Reporter,  193.  (</)  1  Legal  Reporter,  9B. 
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Hwyer. — The  meaning  of  the  affidavit  is,  that  he  was 
to  the  Court  in  the  discharge  of  his  duty ;  the  Court 
rill  allow  the  case,  at  all  events,  to  stand  over  for  a  further 
Adavit. 


1842. 


Scott 

V. 
FSAYNE. 


Richards,  B. — That  maybe  inferred  from  the  affidavit, 
vot  we  are  not  bound  to  infer  it.  I  do  not  think  we  ought 
ft  encourage  the  party  to  make  a  new  affidavit. 


Brady,  C.  B. — This  motion  must  be  refused  with  costs, 
^  tiie  grounds  that  the  party  applying  for  his  discharge 
lot  shown  that  he  was  going  to  attend  his  professional 
iMf  when  he  was  arrested. 


Motion  refused,  with  costs. 


MANDERS  r.  MANDERS. 


1842. 


SIKES,  Assignee  of  MANDERS  v.  MANDERS.       Excheqiter 

OF  Pleab. 
Thur.  Jan.  20. 

By   indenture   of  lease,   dated    1st  August,   1823,   John  A.  in  1824 

-.  1.1.     ^^^  executed, 

o(aeph  Duchett  and  Joseph  Fade  Duckett^  demised  certain  on  the  same 

•  •^  »»    »       TTT      1  v%   V  V «  "w-r      ^       day,  a  mort- 

prenuses    at   CuUens    Wood^    near    Dtwlin,   to    Humfrey  g^L^e  for 

£2,000  of  cer- 
tain lands,  and 
a  voluntary 
^ttlement  of  the  same  lands,  and  had  become  insolvent  in  1829,  and  a  bill  was  filed  in 
'839,  for  a  foreclosure  of  the  mortgage,  which  prayed  an  account  and  sale,  and  that  the 
Jl^^rplus  proceeds  should  be  invested  in  the  fundis  upon  the  trusts  of  the  settlement. 
X^he  assignee  of  the  mortgagor  filed  a  cross-bill,  to  have  the  voluntary  settlement  set 
^^de,  as  fraudulent.  It  appeared  that  the  mortgagor  had  been  indebted  at  the  time 
^  the  execution  of  the  settlement  to  the  amount  of  X87. 

Held,  that  the  Court  would  not,  under  such  circumstances,  direct  an  inquiry^as  to  the 
^jnoant  of  the  debts  of  the  settlor  at  the  time  of  the  execution  of  the  settlement,  and  the 
^roas-bill  was  disnussed  with  costs.  Per  Lefroy,  B.— >A  voluntary  settlement  will  be 
Supported,  unless  the  party  making  it  is  substantially  indebt<^d  almost  to  the  amount 
of  insolyency. 

2  H 
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1842. 

MENDERS 

V. 
M^NDRRS. 


by  Stephens  v.  Olive{a),      Nor  are  there  any  grounds  far 
directing  any  inquiry  to  what  amount  Edward   ALmim 
was  indebted  at  the  time  of  the  execution  of  the  settlement 
If  it  were  proved,  or  if  it  appeared  upon  the    inaolventfs 
schedule,  (though  the  schedule  itself  might  not  be  evidence 
against  the  parties  claiming  under  the    settlement)  tbat 
Edward  Manders  owed  a  large  sum  over  and   abofe  the 
amount  of  the  money  he  raised,  it  might  be  otherwise;  but 
under  the  circumstances  of  the  present  case,    we  dimoi 
think  any  such  inquiry  should  be  directed.      The  case  d 
Lush  V.  Wilkinson{b)  proves  that  in  order   to    impeadi  & 
settlement  after  marriage  as  fraudulent,  the  husband  mast 
be  proved  to  have  been  indebted  at  the  time   when  the 
settlement  was   made,    so  as  to  have   been    in    insolvent 
circumstances.     On  these  grounds  I  am  of  opinion,  that  the 
cross-bill  must  be  dismissed,  and  dismissed  with  costs. 


Richards,  B.,  concurred. 

Lefroy,  B. — The  principle  upon  which  an  inquiry  is 
directed  is  laid  down  in  Kidney  v.  Coussmaker(c) .  In  that 
case  an  inquiry  was  sought,  and  Sir  JVm,  Grant  granted 
the  inquiry,  because  the  settlement  had  come  out  in  the 
first  case  upon  the  answer  ;  the  plaintiffs  had  no  opportunity 
of  questioning  that  settlement — there  was  none  of  doing 
so  before ;  Sir  JVm.  Grant  therefore  gave  the  inquiry. 

In  the  case  before  us,  I  not  only  concur  with  my  Lord 
Chief  Baron  that  the  cross-bill  must  be  dismissed,  and  an 
inquiry  refused,  but  I  can  see  no  answer  to  the  question, 


(a)  1  Bro.  C.  C.  90. 
(h)  5  Vo8.  384.  (r-;  12  Yes.  136. 
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how  is  this  cross-bill  sustained,  which  has  no  object  but  to 
set  aside  the  settlement  ?  It  does  not  impeach  the  mort- 
gage ;  but  it  is  said  that  because  the  original  bill  prayed 
an  investment  of  the  surplus  fund  upon  the  trusts  of  the 
settlement,  it  became  necessary  to  file  the  cross-bill.  This 
was  a  mere  speculation  ;  and  on  that  ground,  as  well  as  on 
tilie  fiulure  of  any  proof  to  support  the  case  made  by  it,  I 
am  of  opinion  that  the  cross-bill  must  be  dismissed,  and 
dismissed  with  costs. 


1842. 


Mandebs 

o. 
Mamdebs, 


Decree  accordingly. 


Lessee  DEMPSEY  v.  NOLAN. 

Wl  ALKER  moved  for  a  conditional  order  for  judgment  as 
in  case  of  nonsuit,  more  than  three  terms  having  elapsed 
since  defence  taken. 

Fearon,  contra. — In  ejectment  cases  in  this  Court,  issue 
is  not  considered  joined  until  the  second  declaration  is  filed. 
He  should  have  entered  a  rule  for  ^^non  pros^'*  Lessee 
Allen  V.  Trant{a). 


1842. 


-• 


Mon,  Jan.  24. 

In  ejectment 
cases  in  this 
Court,  judg- 
ment as  in  case 
of  non-suit, 
cannot  be  had 
until  three 
terms  have 
elapsed  after 
the  second  de- 
claration filed, 
issue  not  be- 
ing joined  un- 
til then. 


Bradt,  C.  B. — The  cause  is  not  at  issue  in  this  Court 
until  the  second  declaration  is  filed.  The  case  just  cited 
is  misconceived,  and  the  word  "  nonsuit "  used  instead  of 
**  non  pros.*^ 

Motion  refused,  with  costs(&). 


(a)  1  C.  &.D  116. 
(bj  The  practice  of  obtaining  judgment  as  in  case  of  nonsuit  when  the 
plaintiff  has  neglected  to  bring  his  cause  to  trial,  is  founded  on  the  statute 
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1842.        Mandersj  his  executors,  &c.,  for  a  term  of  yean,  it  tk 
MENDERS     yearly  rent  of  £140,  with  a  covenant  enabling  thelna 
Mandbbs.    to  fine  down  the  rent  to  £80  a  year,  on  payment  of  SM 
as  therein  mentioned.     Humjrey  Manders^  the  leaiee^  If 
indenture  of  1 8th  May,  1824,  in  consideration  (^  £l,Mt 
assigned  his  interest  in  the  premises  to  Edward 
his  executors,  &c.,  for  the  then  residue  of  the  nM 
Edward  Manders  had  been  married  in  1823,  to  hia 
Ann  Mandersy  and  the  sum  of  £1,200  paid  by  himfvtk 
interest  of  Hvmfrey  Meanders  in  the  premises  waspiAft    j 
the  marriage  portion  of  Ann  Manders.     In  1824^  Bimd 
Manders  having  occasion  for  a  sum  of  money  appiiedlfvt 
loan  of  it  to  his  brother-in-law,  Robert  Manders^  (thelmAv 
of  Ann)  who  consented  to  advance  him  a  sum  of  £S,iNI 
on    a  mortgage  of  these  premises,  upon   which  EiMti 
Manders  had  built  some  houses  and  made  other  impiof^ 
ments ;  but  in   order  to   make   some   provision  fiv  Am 
Manders^  it  was  required  by  Robert  Manders^   and  agree' 
to,  that  the  premises  should   be  settled  on  her  and  hf 
children.     Accordingly  by  indenture,  dated  2nd  Septeabeii 
1824,  Edward  Manders  conveyed  the  said  lands  to  tntfM) 
named  Malone  and  Shelly ^  in  trust  for  Edward  Manden  ftr 
99  years ;  remainder  to  Ann^  his  wife,  for  her  life ;  remais- 
der  to  the  issue  of  the  marriage  as  therein  mentioiied; 
remainder   to  Edward  Manders^  his  executors,    &c.    By 
this  deed   the  trustees  were  empowered  to  raise  £2,000 
and  to  pay  £800  thereof  as  a  fine  to  reduce  the  rent,  the 
remaining  £1,200  to  be  paid  to   Edward  Manders.    By 
another  deed  executed  upon  the  same  day,  the  trustees, 
Malone  and  Shelly^  assigned  the  said  premises  to  Bobffi 
Manders  (the  plaintiff  in  the  original  cause)  in  mortgage, 
subject  to  redemption,  on  payment  of  £2,000  and  interest. 
The  rent  was  accordingly  fined  down ;  and  by  indenture 
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f  18th  September,  1824,  the  landlord,  Duckett,  reduced        1842. 
ke  rent  of  the  premises  to  £80  pursuant  to  the  covenant     Mandkba 
w    that  purpose   contained  in   the   original   lease.      By    Mamdbm. 
Bother  deed  of  12th  July,  1827,  Edward  Manders  mort- 
^iged  his  life  estate  in  the  premises  to  Robert  Manders  for 
1,300,  subject  to  an  annuity   of  £100   to  be  paid  to 
\iuHJBrd  Manders  for  his  support.      On   the    19th  May, 
B88,  JEdward  Manders^  in  consideration  of  a  further  sum, 
MiTeyed  his  right  to  this  annuity  to  a  trustee  for  the 
Inntiff.      Edward  Manders  became  insolvent,   and  was 
WiaTged  under  the  Insolvent  Act,  in  1828.     The  original 
riK  vas  filed  by  Robert  Manders  for  a  foreclosure  of  the 
MPlgage  of  2nd  September,  1824,  and  prayed  an  account 
id  sale  ;  and  that  out  of  the  proceeds  of  the  sale  of  the 
lemises  Robert  Manders  might  be  paid  such  money  as 
JMHiild  be  found  due  to  him,  together  with  interest  thereon, 
nd  his  costs  in  the  cause ;  and  that  the  surplus  profits,  if 
mj^  should  be  invested  in  government  stock  and  trans- 
BBed  to  the  accountant-general  to  the  credit  of  the  cause, 
0  the  uses  of  the  deed  of  settlement  of  2nd  September, 
824,  or  upon  such  other  uses  as  the  Court  should  direct, 
nd  to  be  disposed  of  as  the  Court  should  order.     This 
ill  was  filed  on  13th  November,  1838,  before  any  assignee 
f  the   estate  of   Edward  Manders  had  been   appointed. 
rhe  assignee  of  Edward  Manders^  who  was  appointed  in 
839,  filed  a  cross  bill,  stating  that  Edward  Manders  was 
t  the  time  of  the  execution  of  the  mortgage  and  settle- 
lent  of  1828,  indebted  to  a  considerable  amount  for  the 
laterials  of  certain  houses  built  by  him  upon  the  premises, 
rhich  materials,  it  was  stated,  he  had  purchased  on  credit, 
nd  charged  that  being  a  distressed  and  insolvent  person 
e  executed  those  deeds  for  the  purpose  of  defrauding  his 

2  h2 


494  CASES  IN  HILARY  TERM. 

^042         creditors :    it  also   charged   Bobert   Manders  with  wM 
MAin>BB8     default  as  having  been  in  possession  of  the  prenuses  snee 
Makdemb.     1828,  and  having  suffered  Edward  Manders  to  remain  m 
possession  of  a  dwelling-house  upon  them  :  it  prayed  tint 
the  deed  of  the  2nd  September,  1824,  should  be  dedand 
voluntary,  fraudulent,  and  void,  so  £Eur  as  the  same  limilBi 
or  purported  to  limit,  the  premises  comprised  therdn  to  Ae 
use  of  Ann  Manders  and  the  children  of  Edward  Mmkn, 
and  that  the  premises  might  be  declared  free  and  disdvpl 
therefrom ;  and  that  the  plaintiff  in  the   cross-bill  im^ 
be  at  liberty  to  redeem  the  premises  from  the  mortgap 
debt  due  to  Robert  Manders^  and  that  an  account  mi^ 
be  taken  of  what  was  due  by  Robert  Manders  for  monef 
lent  or  advanced  by  him  on  the  security  of  the  said  pie* 
mises,  and   of  the  rents,  issues,  and  profits  received  hj 
Robert  Manders^  or  by  any  person  or  persons  by  his  orfer 
or  for  his  use,  or  which  without  his  wilful  default  or  n^kct 
he  might  have  received  since  he  entered  into  possession,  or 
into  receipt  of  the  rents,  issues,  and  profits  of  the  sail 
premises,  the  plaintiffs  offering  to  pay  what  was  due  a 
respect   of  the   sums   so   advanced,  and   interest   thereoB, 
and  that  all  proper  accounts  might  be  taken;  and  that  if 
Robert  Manders  had  received  more,  he  might  be  decreed 
to  repay  the  surplus  with  interest ;  and  that  the  trustees 
might  be  decreed  to  re-convey  the  estate,  free  from  incum- 
brances, with  title  deeds,  leases,  and  muniments.     It  suf- 
peared  that  Edward  Manders  had,  after  the  mortgage  and 
before  his  insolvency,  expended  a  large  sum  in  improving 
the  premises,  and  there  was  evidence  that  Robert  Manders 
had  received  the  rents  and  profits  of  the  premises  since 
1828,   and  that  he  had  permitted   Edward  Manders  to 
occupy  a  house  upon  the  premises. 
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Mr.  Brewster^  Q,C.  and  Mr.  George  for  the  plaintiff  in        1W2. 
the  original  cause.  Mandbrs 


p. 

BifANDBRS. 


With  respect  to  the  mortgage  cause,  the  plaintiff  is 

t    clearly  entitled  to  an  account ;  but  the  cross-bill  charges 

J    that  the  mortgagee  has  gone  into  possession,  and  has  been  / 

goiity  of  wilful  default  in  suffering  Edwcurd  Manders  to 

lemain  in  possession.     Now,  a  mortgagee  is  not  bound  to 

-go  into  possession  of  the  mortgaged  property,  but  may  go 

into  possession  of  as  much  or  as  little  of  it  as  he  likes. 

The    cross-bill  should  be  dismissed,  for  the  assignee  of 

Bimard  Manders  can  have  a  right  to  sustain  it  only  so  far 

'm  he  seeks  to  charge  Robert  Manders  as  mortgagee  in 


ion. 


Mr.  T.  B.  C.  Smith  and  Mr.  Maley  for  the  plaintiff  in 
the  cross-cause. 

Robert  Manders  was  in   possession   at  the  time   when 
Edward  Manders  was   discharged  as   an  insolvent :    the 
whole  transaction  was  a  mere  device  of  Robert  Manders  to 
cover  the  property  for   his   sister  from  the   creditors   of 
Edward  Manders.     We  do  not  seek  to  impeach  the  mort- 
gage ;   but  with  respect  to   the  wife  and  children,  it  is 
perfectly  clear  that  the  settlement  of  1824  is  voluntary. 
There  is  no  evidence  of  any  payment  of  the  consideration 
money  mentioned  in  the  various  deeds,  except  so  far  as  the 
£800  by  which  the  head  rent  was  purchased  up ;  and  we 
allege  the  settlement  is  impeachable,  for  in  the  first  place, 
the  connexion   between  the  parties  shows  the  nature  of 
this   transaction,  and  in   the   next  place,  we  have   given 
evidence  of  Edward  Manders  having  been  indebted  at  the 
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1842.       time  when  the  settlement  was  executed.     We  im^ 
MANDBB8     deed  as  a  fraud,  not  only  on  the  statute  10  Chas.  1.%.% 
Mandebs.    but  on  the  insolvent  laws ;  but  in  case  the  eiddeaoe  n 
have  adduced,  as  to  his  being  indebted,  diionld  BOt  k 
thought  sufficiently  precise,  we  are  at  all  erents  enliU 
to  a  reference  to  asc^iain  how  far  Edward  Mamien  wu 
indebted  at  the  time  of  the  execution  of  the  tetdoMit 
of   2nd   September,    1824 — Tawnsmd  v.    WesimmK^ 
[Lbfroy,  B. — The  tendency  of  the  cases  ia,  that  t 
tary  settlement  will  be  supported,  unless  the  party 
it  is  substantially  indebted  almost  to  the  extent  of  i 
vency.]     [Brady,  C.  B. — You  must  go  so  £ur  as  to  dbv 
that  the  settlor  was  indebted  to  a  greater  amoont  te 
£1,200.]     The  original  bill  prays  that  the  surplos  of  (k 
sale  should  be  invested  in  stock  to  the  credit  of  the  earn 
upon  the  trusts  of  the  settlement.     It  is  a  suqiicioafttUBf 
that  it  should  not  only  pray  an  account,  but  also  tint  it 
should  seek  to  get  the  money  away  from   the  aeiitaa* 
The  assignee  could  not  have  a  full  investigation  of  ik    j 
case  without  this  cross-bill. 


Mr.  Martley^  Q.  C,  for  the  wife  and  minor  children  of 
Edward  Manders. 

The  cross  bill  should  be  in  the  nature  of  a  defence  to  the 
original  bill.  This  original  bill  only  prays  an  account,  and 
an  investment  of  the  surplus  in  usum  jus  habentium.  W 
could  be  done  on  the  usual  account ;  a,  cross  bill  was^ 
therefore,  unnecessary.  The  deed  of  1824,  recites  thattk* 
settlement  is  made  in  consideration  of  the  wife's  fortune. 

{a)  2  Bcav.  345. 
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Now,  a  settlement  made  in  consideration  of  money  already        1842. 

paid  is  not  voluntary.     [Richards,  B I  do  not  think    Mawdsba 

that  recital  evidence  at  all].  At  all  events,  in  order  to  Mandxrs. 
^  impeach  the  deed  as  fraudulent  against  creditors,  the  debts 
I  ifef  the  settlor,  at  the  time  of  the  execution  of  the  deed, 
'<riiould  be  shown  to  amoimt  to  insolvency,  which  has  not 
tmen  done;  the  cross-bill  must  be  dismissed,  and  the 
•orplus  of  the  sale  invested  on  the  trusts  of  the  settlement. 

Bradt,  C.B. — In  the  original  cause  there  must  be  the 
vraal  decree  to  account,  and  the  defendant  Manders  must 
W6»unt  for  what  he  has  received,  or  without  wilful  default 
flight  have  received,  from  that  part  of  the  premises 
iOf  which  he  has  entered  into  possession.  This  disposes  of 
tte  original  cause  ;  but  a  cross-bill  is  sought  to  be  sustained, 
because  the  plaintiff,  in  the  original  cause,  has  prayed  that 
the  surplus  fund,  after  payment  of  the  mortgage,  ought  to 
be  invested  upon  the  trusts  of  the  settlement  of  1824.  It 
appears,  however,  that  he  merely  sought  what  the  decree 
of  the  Court  would  have  done  for  him.  I  do  not  think 
a  satisfactory  case  has  been  made  on  behalf  of  the 
assignee  of  Edward  Mandersy  who  is  the  plaintiff  in  the 
cross  cause.  It  is  alleged  that  Edward  Manders  was,  at 
the  time  when  the  settlement  of  1824  was  executed, 
indebted  to  several  creditors  in  a  large  amount ;  but  the 
only  evidence  upon  that  subject  is  that  of  one  of  his  credi- 
tors, who  says,  that  he  thinks  Edward  Manders  was  then 
indebted  to  him  the  amount  of  £87.  That  debt,  if  it  ever 
existed,  is  but  a  single  debt,  and  a  single  debt  of  that 
amount  would  not  be  sufficient  reason  for  holding  the 
settlement  to  be  fraudulent.  If  the  debt  was  secured  by  a 
mortgage,  the  settlement  was  good,  as  has  been  decided 
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18'*2.        by  Stephens  v.  Olive{cL).      Nor  are  there  any  grounds  k 
Mandbbs     directing  any  inquiry  to  what  amount  JSdward  Maalm 

Vm 

Mandxu.  was  indebted  at  the  time  of  the  execution  of  the  fletdenal 
If  it  were  proved,  or  if  it  appeared  upon  the  insdiTaifli 
schedule,  (though  the  schedule  itself  might  not  be  endow 
against  the  parties  claiming  under  the  settlement)  tkt 
Edward  Manders  owed  a  large  sum  over  and  abofe  in 
amount  of  the  money  he  raised,  it  might  be  otherwise;  htt 
under  the  circumstances  of  the  present  case,  we  dsMk 
think  any  such  inquiry  should  be  directed.  The  can  rf 
Lush  V.  fVilkinson{b)  proves  that  in  order  to  impeacb  a 
settlement  after  marriage  as  fraudulent,  the  husband  mail 
be  proved  to  have  been  indebted  at  the  time  when  die 
settlement  was  made,  so  as  to  have  been  in  insolfent 
circumstances.  On  these  grounds  I  am  of  opinion,  that  tlie 
cross-bill  must  be  dismissed,  and  dismissed  with  costs. 

Richards,  B.,  concurred. 

Lefroy,  B. — The  principle  upon  which  an  inquiry  » 
directed  is  laid  down  in  Kidney  v.  Coussmaker{c) .  In  tkt 
case  an  inquiry  was  sought,  and  Sir  Wm.  Grant  granted 
the  inquiry,  because  the  settlement  had  come  out  in  the 
first  case  upon  the  answer ;  the  plaintiffs  had  no  opportunity 
of  questioning  that  settlement — there  was  none  of  doing 
so  before ;  Sir  Wm.  Grant  therefore  gave  the  inquiry. 

In  the  case  before  us,  I  not  only  concur  with  my  Lord 
Chief  Baron  that  the  cross-bill  must  be  dismissed,  and  an 
inquiry  refused,  but  I  can  see  no  answer  to  the  quesdon, 

(a)  2  Bro.  C.  C.  90. 
(6)5  Ves.  884.  W  12  Yes.  136. 
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his  cross-bill  sustained,  which  has  no  object  but  to 
e  the  settlement  ?  It  does  not  impeach  the  mort- 
lut  it  is  said  that  because  the  original  bill  prayed 
tment  of  the  surplus  fund  upon  the  trusts  of  the 
nt,  it  became  necessary  to  file  the  cross-bill.  This 
ere  speculation  ;  and  on  that  ground,  as  well  as  on 
ire  of  any  proof  to  support  the  case  made  by  it,  I 
pinion  that  the  cross-bill  must  be  dismissed,  and 
dwith  costs. 


1842. 

Mandxbs 

o. 
Mandsbs. 


Decree  accordingly. 


Lessee  DEMPSEY  v.  NOLAN. 

BR  moved  for  a  conditional  order  for  judgment  as 
of  nonsuit,  more  than  three  terms  having  elapsed 
fence  taken. 

n,  contra. — In  ejectment  cases  in  this  Court,  issue 
msidered  joined  until  the  second  declaration  is  filed. 
iJd  have  entered  a  rule  for   "now  prosj*  Lessee 
Trant{a). 


1842. 

Mon,  Jan.  24. 

In  ejectment 
cases  in  this 
Court,  judg- 
ment as  in  case 
of  non-suit, 
cannot  be  had 
until  three 
terms  haye 
elapsed  after 
the  second  de- 
claration filed, 
issue  not  be- 
ing joined  un- 
til then. 


Y,  C.  B. — The  cause  is  not  at  issue  in  this  Court 
;  second  declaration  is  filed.  The  case  just  cited 
nceived,  and  the  word  ^^ nonsuit"  used  instead  of 


'08. 


» 


Motion  refused,  with  costs(6). 


(a)  1  C.  &.D  116. 
s  practice  of  obtaining  judgment  as  in  case  of  nonsuit  when  the 
iis  neglected  to  bring  his  cause  to  trial,  is  founded  on  the  statute 
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Dbhfsxt 

V. 


« 


« 


*f 


26  Geo.  IIL,  c  31,  «.  2.  That  atatnle,  after  reeitiag  *'tkifMt 
"  inocniTeiiiences  which  arise  to  defendants  in  actaons  liroiight  ^fKtk 
'*  them  by  plalntifis  delaying  the  trial  of  the  eaxises,  after  issos  jM 
**  between  the  parties,*'  enacts,  **  that  where  «Ry  i$Mm  tM  «r  tUlk 
"joined  in  any  of  his  Majesty's  Courts  of  Record,  and  the  plaiitf  ar 
plaintiA  thall  neglect  to  bring  Bueh  i$»me  to  he  tried  anpnrftffc  it 
ccmree  qfsueh  Court  retpectivelg^  it  shall  be  lawful  Ibr  Ike  jadgai  tf  111 
said  Courts  respectively,  upon  motion  wuide  im  open  Cemt  bytfi 
**  defendants  in  such  action,  or  one  of  ihem^  if  tliere  be  mnratlaiii, 
"  dke  notice  having  been  given  thereof,  to  give  the  Ukejmdgmtentt  mdwmi 
**  costs  in  every  such  action  or  suit,  as  in  caeee  of  nonsott,  wJemikum 
**  Court  afaall,  tipoa  juet  cause  and  reasonable  terma,  allow  sMfMt 
*'  time  or  times  for  the  trial  of  such  issue;  and  if  the  plaintiff  ^j/i^ 
**  tiffs  shall  neglect  to  try  such  issue  within  the  time  so  allowed  tla^ii 
"  Court  shall  proceed  to  give  judgment  and  award  coats  ti  wk 
*'  defendant,  as  in  case  of  a  nonsuit." 

The  practice  thus  origioated  by  the  statute  may  be  briefly  dheaail 
under  the  natural  heads,  indicated  by  the  several  branches  abofs  giiah 
italics,  viz. : — First,  As  to  issue  being  joined,  and  to  what  aetea  tfci 
statute  applies ;  second,  what  is  a  neglect  to  brin^  the  case  to  Ml 
aocording  to  the  course  of  the  Court ;  third,  the  mode  of  obtaiiim  Ai 
conditional  order  for  judgment  as  in  case  of  nonsuit ;  fourth,  19QB  ^Att 
terms  it  will  be  discharged,  and  the  plaintiff  allowed  further  tine  tally 
the  issue. 

First — The  issue  must  be  joined,  for  until  that  be  done^  it  la 
to  serve  notice  of  trial ;  there  cannot  be  a  neglect  to  take  to 
issue  not  joined.     In  ordinary  actions  the  issue  is  considered  ai 
when  the  pleading  rightly  concludes  to  the  country,  at  least  Ar  At 
purpose  of  serving  notice  of  trial;  Smith  v.  Rigby,  3  Dow.  T^  k 
ejectment  cases  in  the  Courts  of  Queen's  Bench  and  CommoaFlM) 
issue  is  considered  joined  for  all  purposes  of  trial,  or  of  judgmeitsk 
case    of  nonsuit,  when  defence  has  been  taken ;    Lessee  O'&rBf  ^ 
McCarthy,  S.  &  B.  75;    Lessee  M*Ubrey  v.   Wightman^  5  L.  R.  N.8. 
283;  Loveland  v.  Summers,  1  Smythe,  193.     The  principal  caaededki 
the  practice  of  the  Court  of  Exchequer  to  be  different,  and  that  iaMMk 
ejectment  cases  is  not,  by  that  Court,  considered  joined,  until  the  seeoai 
declaration  has  been  filed,  and  the  formal  plea  authorised  by  the  defeaoe 
has  been  added ;  Moore  and  L.  24.  This  peculiarity  of  practice,  whkkb 
recent  inorig^,  (Smythe,  193,)  is  rather  at  variance  with  the  o£5oa prac- 
tice of  permitting,  if  judgment  be  not  marked,  defence  to  be  taken  op  to 
the  last  day  of  serving  notice  of  trial,  although  the  rule  for  judgmoit  bai 
expired,  which,  notwithstanding  the  judgment  of  the  Court  on  its  iai- 
propriety,  when  it  was  discussed  before  them,  still  continues.    Thi«  latter 
practice  evidently  arose  from  considering  issue  to  be  joined  when  defeoee 
is  taken ;  but  there  is  no  reason  for  continuing  it,  when  it  is  held  issue  b 
not  joined  until  the  second  declaration  is  filed,  and  still  less  for  upholding 
it  after  it  was  pronounced  wrong  in  Lessee  Stephenson  v.  Crean,  3  L.  R- 
O.  S.  335. 

The    statute    extends    to    actions   of    ejectment,    qui   tarn    sctiooS' 
actions  by  persons  in  representative  characters,  such  as  executors  or 
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mngoees  of  baokn^ts ;  but  it  does  not  extend  to  actions  of  replevin, 
r  to  sucii  other  actions  in  whidi  the  defendants  may  take  down  the 
«eord  to  trial  without  a  proyiso,  Jamet  v.  Coneamum,  8  T.  R.  661, 
Wjfmdawe  t.  Bishop  of  Cartiile,  3  Bing.  404 ;  nor  does  it  extend  to  caAes 
m  wfaiflh  the  plaintiff  could  not  be  nonsuited  at  the  triaL  2ndly— The 
iaintifF  must  neglect  to  bring  the  cause  to  trial  according  to  tilie 
of  the  Court.  In  England  the  course  of  the  Oourt  is  different 
town  and  country  causes,  and  slightly  ^flfers  in  the  seyeral 
but  in  this  country  an  uniformity  of  practice  has  been  estab- 

in  all  the  Courts,  and  the  rule  is  the  same  in  town  and  country 

and  requires  that  the  cause  must  be  at  issue  three  fuU  terms  before 
^.liefendant  can  apply  for  judgment  as  in  case  of  nonsuit,  Moore  &  L* 
ff'*  Thus,  if  issue  is  joined  in  Hilary  Term,  or  the  yacation  after, 
te  motion  cannot  be  made  until  the  ensuing  Hilary  Term,  Moore  k  L. 
9.  If,  within  the  time  thus  allowed  by  the  Court,  the  plaintiff  has  not 
ihetoally  proceeded  to  trial,  he  is  prmd  Jade  in  default  and  is  liable 

consequences  of  his  neglect ;  but  if  this  neglect  has  been  in  any 
caused  by  the  defendant,  as  where  the  plaintiff  is  stayed  by  ifljunc- 
mr  by  rule  from  proceeding  until  he  furnishes  a  bill  of  particulars, 
Ir  mtil  he  paid  the  costs  of  taking  defence  to  a  former  ejectment,  or 

the  coots  of  a  notice  of  trial  withdrawn  be  paid,  the  defendant 
>t  obtain  judgment  as  in  case  of  nonsuit,  Wrighi  y.  Graves^  Batt. 
M  ;  Lessee  Uniacke  y.  Uniaeke,  Id.  338;  M*  Cannon  v.  Neeson^  2  H.  & 
ft.  153 ;  Read  y.  Shew,  1  I.  h.  Rep.  269.  In  computing  the  three  terms 
lUowed  by  the  Courts  for  the  plaintiff  to  proceed  to  trial,  it  is  settled 
tkat  the  period  during  which  he  has  been,  as  it  is  called,  tied  up  by  the 
ieiiendant,  is  not  to  be  reckoned;  and  it  is  questionable  if  the  plaintiff's 
IflCanlt  is  to  be  deemed  to  initiate  until  the  rule  tying  him  up  has  been 
rmeated.  Read  y.  Shew,  1  I.  L.  Rep.  269 ;  Lebass  y.  Swiney^  Glas.  ^, 
md  the  better  opinion  is  that  the  plaintiff,  after  any  such  rule  has  been 
racsted,  has  three  full  terms  within  which  to  try  his  case.  Although 
Ube  ^aintiff  has  thus  an  option  of  three  terms,  at  either  of  which  he 
nay  try  his  case,  and  is  not  in  default  until  the  last  be  past,  yet,  if  he 
leryes  notice  of  trial  and  withdraws  it,  or  enters  the  record  for  trial  at 
the  earliest  opportunity  and  then  withdraws  it,  this  also  is  a  neglect  to 
bring  the  case  to  trial  according  to  the  course  of  the  Courts,  and  enti- 
tles the  defendant  to  judgment  as  in  case  of  nonsuit,  or  to  costs  for  not 
proceeding  to  trial,  but  not  to  both.  Burton  y.  HmrUon,  1  East.  846, 
HoweU  y.  Powlett,  1  D.P.C.  263,  8  Bing.  272,  S.  C^Minit  y.  nemamondo, 
4  T.  R.  55/ ;  but  if  notice  of  trial  be  countermanded  at  the  request  of 
the  defendant.  Anon  2  I.  L.  R.  167,  or  by  consent,  the  plaintiff  has  per- 
formed his  duty,  and  the  defendant  cannot  take  adyantage  of  this  neglect 
to  obtain  judgment  of  nonsuit  under  this  statute.  But  although  the 
general  course  of  the  Courts  requires  the  plaintiff  to  try  his  cause  within 
the  three  full  terms,  yet,  particular  circumstances  create  exceptions  to 
this  rule  and  disentitle  the  defendant  to  the  benefit  of  this  statute ; 
thus,  if  the  defendant  has  become  insolyent  or  bankrupt  after  action 
brought,  or  after  issue  joined,  the  plaintiff  will  not  be  compelled  to  try 
his  cause  at  all,  but  he  will  be  allowed,  on  motion  of  the  defendant,  to 
enter  a  stei  processus,  Feely  y.  Fitzpatrick,  I   Jones,   106,   Hamill  v. 
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Hannan,  5  L.  R.  N.  8.  223,  Tt^lor  y.  Mamtague,  2  M.  fc  W.  Z\h\wi 
if  the  defendant  does  not  consent  to  this,  his  moticm  fSor  jndj^MAm 
in  case  of  nonsoit,  will  be  discharged  with  coats,  Smitk  t.  Bidoid^S 
D.  P.  C.  01 ;  but  it  ought  clearly  to  appear  that  the  faiaolYcaflj  rf  ii 
defendant  took  place  subsequent  to  the  oommeiioeni0iit  of  t]ieactioB»«A 
least  that  the  plaintiff  was  not  aware  of  it  when  his  actioii  was  hm^ 
Lenum  t.  Hobton,  6  D.  P.  C.  795,  Going  t.  Dempw^,  S  L  L.  K.  8i^ 
where  the  action  is  brought  to  try  a  right  which  has  aftsrwvdsktt 
formally  admitted  by  the  defendant,  the  plaintiff  need  not  proMl  ll 
trial,  his  object  being  gained,  Wynne  y.  Kdfy,  \  Lu  EL  2nd  S  8;  M^' 
the  plaintiff  proceeds  both  against  the  acceptor  and  indorsert  or 
a  bill  of  exchange,  which  has  afterwards  been  paid  bj  the ; 
party  liable,  the  plaintiff  will  not  be  compelled  to  trj  his 
either  party.  Anon,  6  L.  R.  S.  S.  350,  Monk  v.  BonJkam^  2  D.  P.  CVIi 
Arch.  Q.B.  1076,  and  ante,  135.  These  and  others  are  considered  i 
tions  to  the  rule  requiring  the  plaintiff  to  try  within  the 
defendants  rule  for  judgment  as  in  case  of  nonsuit,  will  be 
discharged,  and,  in  general,  with  costs ;  Arch.  Q.B.  1076.   3rdIy-4fMB 
of  these  circumstances  occur  to  yary  the  general  course  of  the  Coart^  Urn 
defendant,  after  the  lapse  of  three  terms,  will  primd  Jade  be 
his  judgment  as  in  case  of  nonsuit :  *'  the  motion  for  whi<^  mmt  be 
in  open  Court,  due  notice  haying  been  giyen  to  the  plaintiff/'    It  is  Ifci 
practice  of  all  the  Courts  to  g^ant,  in  the  first  instance,  a  condttkMial  eiiv 
only.      No  notice  of  applying  for  this  is  necessary,  Chambere  y.  Dtfd, 
Batt.  46,  Anon.  1  I.  L.  R.  345,  Moore  &  L.  28.       In  the 
this  motion  is  grounded  on  a  certificate  of  the  pleadings ;  in  tht 
Courts  on  an  affidavit  and  pleieulings,  showing  that  issue  has  been  JM 
and  the  default  of  the  plaintiff.     The  conditional  order  being  senred  os 
the  plaintiff  is  considered  a  compliance  with  the  words  of  the  statitc^ 
which  require  notice  of  the  motion  to  be  given.     Upon  the  motioo  t» 
make    this   conditional   order    absolute    coming    on    to   be   heard,  the 
Court  has  power  to  do  one  or  other  of  two  altematiyes.      The  negket 
having  taken  place,  the  statute  requires  the  Court  to  give  the  defeodut 
judgment  as  in  case  of  nonsuit,  unless  upon  just  cause  and  reaaonahie  term 
a  further  time  be  allowed  to  the  plaintiff  to  try  his  case.     The  power  of 
the  Court  to  allow  this  further  time  is,  therefore,  plainly  condittonal,  uA 
dependent  upon  just  cause  being  shown  for  extending  the  time  for  trial 
This  cause  must  be  shown  by  affidavit   accounting  for  the  neglect,  sid 
stating  the  circumstances  of  excuse  which  prevented  the  plaintiff  tnm 
trying  the  case,  within  the  three  terms  allowed  by  the  course  of  the  Court 
Thus  the  absence  of  a  material  witness,  or  of  documentary  evidence— 
Mountford  v.  Bond,  2  D.  P.  C.  403,  Arch.  Q.  B.  1077,  Raynee  v.  SpUer, 
7  T.  R.  178 — or  the  inability  of  the  attorney  of  the  plaintiff  to  atteod 
the  trial  in  consequence  of  a  domestic  affliction — Weak  y.  Calloway,  7  P* 
531 — has  been  held  a  sufficient  reason  for  not  trying  the  case  in  due  time; 
so  where  the  record  has  been  withdrawn  in  order  to  obtain  a  spedil 
jury,  or  where  the  briefs  could  not  be  prepared  in  time,  on  account  of  tlte 
plaintiff's  absence;  Webber  v.  Roe,  3  D.  P.  C.  589,   Stone  v.  Trectf,  I 
East  544.     But  it  is  not  a  sufficient  excuse  that  the  attorney  withdre*^ 
the  record,  because  the  plaintiff  was  poor,  and  had  proraiited  to  suppW 
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With  money,  which  he  failed  to  do,  in  consequenoe  of  permanent 
lyency;  CUasbif  v.  Poole,  3  D.  P.  C.  162.  Tet,  where  the  plaintiff 
only  temporarily  out  of  funds,  the  excuse  was  held  sufficient  to  dis- 
'ge  the  conditional  rule  on  the  usual  peremptory  undertaking  ; 
^fard  T.  Smith,  4  M.  &  W.  109.  A  practice  had  grown  up  in  this 
itry  of  discharging  the  conditional  rule  on  a  peremptory  undertaking 
he  plaintiff  to  try  his  cause  at  the  next  assizes  or  sittings,  without 
dring  the  reason  of  his  previous  default.  This  certainly  was  a  prac- 
grounded  on  the  generally  granted  consent  of  the  defendants,  but  is 
liy  not  warranted  by  the  statute,  for  unless  just  cause  be  shown  by 
plaintiff,  the  defendant  must  have  judgment,  and  he  cannot  be 
pdled  to  accept  a  peremptory  undertaking  ;  NichoUs  v.  CoUinffwood, 
.  P.  C.  60,  and  A.  Q.  B.  1,077.  The  validity  of  this  practice  was  fully 
■Med  in  the  case  of  GiUman  v.  Connor,  1  Jebb  and  S.  763,  when  the 
ft  of  Queen's  Bench,  rather  reluctantly,  held  that  the  "  discretion  of 
le  Court  is  taken  away,  unless  cause  be  shown  why  the  plaintiff 
A  not  proceed  to  trial,  and  that  according  to  the  authorities," 
y^r  y.  Burke,  2  Chitty  R.  244  ;  Nicholl  v.  Collinffwood,  2  D. 
I  CUatify  V.  Poole,  3  D.  162 ;  Ward  v.  Turner,  5  D.  22 ;  Bunyan  v. 
fcij,  1  D.  &  R.  448,J  **  the  former  practice,  whatsoever  it  might 
Kfe  been,  could  not  affect  the  question."  This  judgment  was  fully 
sained  by  the  English  authorities,  and  the  words  of  the  act,  which 
dj  appear  too  plain  to  admit  of  argument.  To  hold  the  former 
sfeioe  correct,  would  be,  in  the  words  of  a  learned  judge  speaking  on 
subject,  "  to  upset  the  act  of  parliament."  That  Court  has,  since 
ease  of  GUlman  v.  Connor,  uniformly  adhered  to  the  construction  of 
statute  there  laid  down.  Anon  2  I.  L.  R.  167>  Anon  Id.  263,  . 

Worthington,  Id.  266.  What  shall  amount  to  just  cause  for  previous 
ij  is,  indeed,  within  the  discretion  of  the  Court,  and  a  slight  cause 
1,  in  general,  be  deemed  sufficient,  2  D.  C.  P.  60.  The  Court  of  Exchequer 
ds  a  peremptory  undertaking  to  be  "  just  cause"  against  an  applica- 
1  for  judgment  as  in  case  of  nonsuit,  Tuthilt  v.  Bridgeman,  2  I.  L.  R. 
,.  To  this  case  the  learned  reporters  have  annexed  a  note  referring 
MalUtt  V.  Hilton,  2  H.  Bl.  119,  in  which  the  Court  of  Common  Pleas 
1  that  the  application  for  the  first  time  for  judgment,  as  in  case  of 
tsuit,  was  only  a  mode  of  obtaining  the  peremptory  undertaking,  and 
t  no  cause  need  be  shown  for  the  previous  neglect.  It  is  submitted 
t  this  practice  is  clearly  as  much  at  variance  with  the  statute  as  it  is 
h  the  present  practice  of  the  Courts  in  England  and  with  that  of  the 
een's  Bench  in  this  country  :  it  is  only  defensible  on  the  ground  that 
plaintiff  has  been  guilty  of  no  neglect  until  default  made  after 
eremptory  undertaking.  In  the  Court  of  Common  Pleas  the  ques- 
1  has  not  been  agitated,  and  the  peremptory  undertaking  is  gene- 
ly  accepted  by  the  defendant.  4thly — If  just  cause  be  shown  the  rule 
1  be  discharged  on  the  peremptory  undertaking  of  the  defendant  to 
at  the  next  assizes  or  sittings,  or  if  from  circumstances  he  cannot 
n  do  so,  at  some  subsequent  period,  and  when  the  justice  of  the  case 
[oires  it,  the  Court  may  add  other  reasonable  terms,  Nicholson  v. 
tme,  I  H.  tt  W.  211.  When  in  the  Common  Pleas  the  plaintiff  gives 
peremptory  undertaking  on  the  motion  for  the  conditioal  order,  the 
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(HMt&of  the  motion  are  costs  in  the  eauae;  bat  allflr  tbe  rflnditwidiii 
hat  been  obtained,  the  plainti£P  will  not  be  permitted  to  gtw9  tli< 
undertaking,  so  as  to  prevent  the  order  from  being  made  absolute, 
upon  payment  of  the  costs  of  the  conditional  order.    In  tbe  Qneett's  Bmtk 
the  defendant  is  entitled  to  the  costs  of  the  conditioiial  role,  and  also  t»  Ai 
costs  of  appearing  on  the  motion  to  make  it  absolate.  That  Coort  nffl  is^ 
as  of  course,  make  it  part  of  the  rule  discharging  tbe  rule  nm,  tkst  Ai 
defendant  shall  enter  up  judgment  as  in  case  of  nonsmt.     Tbe 
may  move  for  judgment,  as  in  case  of  nonsuit,  witbout  giiTbug  ths 
notice  of  proceeding,  required  in  cases  where  no  step  baa  been  tslii  i| 
the  cause  within  a  year ;  Letsee  M*Vhrey  t.  Wigktmam^  5  L.  R.  KftJH^ 
Moore  and  L.  25.     The  plaintiff  must  proceed  to  trial  accor^if  liMl 
undertaking ;  but,  although  it  is  peremptory  in  wcnrds,  if  be  hasi 
excuse  for  not  performing  it,  the  Court  will  not  giYO  tbe 
judgment  as  in  case  of  nonsuit,  but  will,  on  a  proper  affidarit^ 
undertaking;  Arch.  Q.B.  1079,  1080;  DeRutzen  v.  X/oyd,  5IXP.C.IiiL 
This  b  perfectly  in  conformity  with  the  words  of  the  act,  wbioh  alHi 
tbe  Court  to  gire  the  defendant  further  time  or  times  for  bearingHiMI^ 
The  rule  will  be  enlarged  only  on  payment  of  costs.      Tbe  length  sf  ttH 
note  will  be  excused  by  the  differences  of  practice  of  the  sereial 
which  made  it  desirable  to  state  their  peculiarities. 


^^^-  TAYLOR  V.  WHITE. 

Exchequer 

OF  Pleas. 

ilfoa.  Jan.  24. 

A  declaration  AssuMPSiT  for  use  and  occupatioii  of  a  house.  TU 
sicmps^r,  was  declaration  contained  the  ordinary  count  for  use  vd 
raUy"afof^"  occupation,  and  the  money  counts,  and  was  eaiitki 
^^^^^  generally,  "  As  of  Easter  term,  in  the  year  1840;'— Tie 
ed  that  "the  de-firgt  count  Stated,  "  For  that  the  defendant  heretofore,  to 

fendant  here- 
tofore, to  wit,    «  wit  on  the  thiriy^ftrst  day  of  October.  1840,  was  indebted 
onSlstOcto-  .     . 

ber,  1840,  wms  <<  to  the  plaintiff,  &c."      The  subsequent  counts  stated^ 

indebted,  Sec.**   ..,,  iiri 

The  jury  found     And  whereas  the  defendant,  on  the  day  and  year  afor^ 

for  the  plain- 
tiff. 

Held,  that 
the  Court  will  presume  the  judge  at  nisi  prius  to  have  directed  the  jury  properly,  sad  to 
have  excluded  from  their  consideration  any  cause  of  action  not  accrued  before  the  dech* 
ration  filed,  and  a  motion  in  arrest  of  judgment  was  refused. 

A  motion  to  reduce  a  verdict  pursuant  to  leave  reserred  at  the  trial,  is  of  the  ustire 
of  new  trial  motion,  and  the  notice  of  such  motion  must  be  served  within  the  first  siz 
days  of  term. 
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i   **  said,  was  indebted  to  the  plaintiff,  &c."      The  defendant        1842. 
t    had  pleaded  a  set  off,  actio  non^  ^^  because  he  saith,  that      Tati.ob 
i-    ^  before  and  at  the  time  of  the  commencement  of  this  suit,      Whits. 

^  to  wit,  &c.,  the  plaintiff  was  indebted  to  the  defendant 

'*  in  a  large  sum  of  money,  &c.,"  in  the  usual  form. 

At  the  trial  of  this  case,  at  the  sittings  after  last  term, 

J   li&Kre  Ui^e  Lord  Chief  Baroo,  the  objection  had  been  made 

Aat  Uie  alleged  cause  of  action  was  stated  to  have  accrued 

ifter  the  filing  of  the  declaration  ;  his  Lordship  had  offered 

%|  allow  the  plaintiff  to  amend  his  declaration,   but  the 

||ij|iyyiff's  counsel  did  ool  ^ink  it  necessary  to  avail  them- 

flllies  of  the  permission.     A  verdict  had  been  given  ios  the 

|ll>intiff ;  the  learned  |udge  having  reserved  liberty  for  the 

4pfendant  to  move  to  have  the  amount  of  the  damages 

neduced  by  the  amount  of    half    a  year's  rent    of    the 

L     piemises ;  and  now 

Dwyer^  for  the  defendant,  moved  in  arrest  of  judgment, 

on  the  ground  that  the  alleged  cause  of  action  was  stated 

lohave  accrued  on  a  day  subsequent  to  the  term  of  which 

r.    4ie  declaration  was  entitled ;  or  if  the  Court  should  not  be 

^  ffif  opinion  that  the  judgment  should  be  arrested,  that  the 

1^    verdict  might  be  reduced,  pursuant  to  the  leave  reserved  by 

the  learned  Chief  Baron. 

Macdanouffhy  for  the  plaintiff,  objected — First,  that  the 
defendant's  notice  of  motion  was  grounded  on  an  affidavit 
"  to  be  filed ;"  which  was  clearly  irregular,  and  entitled 
the  plaintiff  to  have  the  notice  dismissed  with  costs. — 
Secondly,  that  the  defendant  had  after  the  six  first  days  of 
term,  served  a  fresh  notice  of  the  motion  to  reduce  the 
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1842.        verdict,  which  being  in  the  nature  of  a  new  trial  motiBi, 
Tatlob      the  notice  was  irregular. 


v. 
Whits. 


Dwyer  consented  to  give  up  the  affidavit  in  question. 

Brady,  C.B. — We  will  allow  the  case  to  proceed.  TVe 
notice  is  a  conditional  notice,  and  we  will  not  disev  it 
until  we  have  disposed  of  the  original  motion  in  anal  d 
judgment. 


Dwyer. — The  authorities  on  this  subject  are  coUeeledii 
1  Chitty,  PL  289,  where  it  is  laid  down,  that  **  where  it  ii 
^^  positively  and  expressly  averred  in  the  deelaratioii,  dot 
^^  the  party  has  sustained  damage  from  a  caus^^subseqnoit 
'^  to  the  commencement  of  the  action,  or  previous  to  tk 
plaintiif's  having  any  right  of  action,  and  the  jury  gifv 
entire  damages,  judgment  will  be  arrested."      In  Aoto 
V.  Owst(m{a\  the  Court  considered  that  the  day  on  wlttci 
the  promise  was  laid,  being  a  day  in  the  term  of  whiii  tk 
declaration  was  delivered,  the  Court  would  infer  that  As 
declaration   was  delivered  before  the  cause  of  acti(Mi  hi 
accrued.      In   Venables  v.  Daffe(b)    where    there  was  t 
general   memorandum   of  the  term,   and    the    declaratioo 
related  to  a  day  within  the  term,  the  Court  held  it  a  &oh 
not  cured  by  verdict.     Puffh  v.  Rohin8on{c\  was  a  differwit 
case  from  the  present ;   so  Tathw  v.  Batement(d)  ;  BerHe 
V.  Pickerinff(e) ;  Pope  v.  Tillman^f)  ;  Pippet  v.  HeaMs)* 
I  admit  that  a  motion  in   arrest  of  judgment   cannot  be 


(a)  1  M«C.  &  Y.  202.  (6)  Carth.  113. 

(c)l  T.  R.  116.  (d;2Lev.  13. 

(e)  4  Bur.  2445.  C/J  7  Taunt.  642. 
(^)  5  B.  6r.  A.  634. 
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sustained  where  the  matter  is  aided  by  verdict.     Tidd.  Pr.        1842. 
919,  9th  edition.     In  Wiatt  v.  Essington{a)y  a  principle  is      Tavlor 
laid  down  not  inapplicable  to  the  present  case ;  that  where      White. 
a  recovery  by  verdict  cannot  be  pleaded  in  bar  to  another 
•etion  for  the  same  cause,  the  judgment  will  be  arrested ; 
lo  in  this  case,  as  the  judgment  if  made  up  would  be  of 
JEaster  term,  it  would  be  no  bar  to  an  action  for  the  sub- 
lequent  rent.     Where  an  averment  is  material,  (as  that  of 
the  time  when  the  cause  of  action  accrued)  the  addition  of 
a  **  videlicet "  does  not  render  it  immaterial,  Grimwood  v. 
Bmrrit(b).      The   bill   of  particulars   claims    a    demand, 
nbiequent  to  August,  1840,  and  it  is  part  of  the  record. 

Haig^  contra, — The  Court  has  overruled  such  an  objec- 
taim  as  this,  in  the  only  two  modem  cases  which  have  been 
cited  on  the  other  side,  Ruston  v.  Owston{c\  and  Puyh  v. 
Habinson{d)  ;  and  in  these  the  Court  expressed  disap- 
probation of  such  a  point  being  made  in  such  a  case. 

The  case  of  Venables  v.  Daffe(e\  was  one  of  an  action 
for  a  malicious  prosecution,  and  the  statement  was,  that  the 
prosecution  was  brought  on  a  day  after  the  declaration  was 
filed.  There  is  here  an  express  averment  that  the  cause 
of  action  was  ^'heretofore,"  and  the  precise  time  is  laid 
under  a  videlicet.  The  defendant  by  his  plea  states  his 
matter  of  defence  to  this  action  to  have  arisen  before  the 
action  was  brought,  so  that  if  there  be  any  defect,  the 
defendant  has  cured  it  himself.  It  must  be  intended  by  the 
Court  that  the  jury  have  found  upon  the  whole  record.     In 


(a)  2  Ld.  Ray.  1410.  (6)  6  T.  R.  460. 

(c)  1  M»C1.  &  Y.  202.  (d)  1  T.  R.  116. 

(e)  1  Carth.  113. 
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rity  for  holding  that  the  Court  will  look  to  what  the  judge 
ought  to  have  done  at  the  trial  below.      Now  in  the  caK 
of  Ruston  V.  Owston{a\  the  Court  resorted  to  a  very  subtle 
train  of  argument  to  get  rid  of  the  objection ;  that  was  a 
case   of  judgment   by  de£Eiult,   and,  therefore,    there  wv 
nothing  cured  by  verdict ;  but  they  resort  to  the  very  mattiT 
objected  to,  to  show  the  declaration  was  filed  in  time,  thatii^ 
because  the  cause  of  action  was  stated  to  have  accrued  oitk 
18th  of  November,   they  inferred  the  declaration,  idodk 
was  entitled  of  Michaelmas  term  generally,   to  have  beei 
filed  before  that  time,  as  the  whole  term  was  considered  b 
law  but  as  one  day.     We  do  not  go  so  far  on  this  case^  and 
all  we  are  called  upon  to  infer  is,  that  the  judge  did  diat 
which  it  was  his  duty  to  do,  and  excluded  from  the  juiy 
all  matters   which    they  ought  not   to    have    taken  into 
consideration.     Now  it  appears  that  where  a  declaration  is 
filed  generally,  it  is  open  to  the  party  to  give  particular 
evidence  of  the  time  of  filing.      That   is    illustrated  by 
Lester  v.  Jenkins(J))^  in   which  a  declaration   on  a  bill  of 
exchange  was  entitled  generally  as  of  Hilary  term,  1828, 
and  the  bill  became  due  on  the  first  of  February.     In  that 
case  they  called  on  the  judge  for  a  nonsuit,  on  the  ground 
the  action  was  brought  before  the  bill  was  due ;  but  the 
plaintiff's  attorney  proved  that  instructions  were  not  given 
to  him  to  conmience  the  action  until  the  bill  had  been  dis- 
honoured, and  that  he  took  no  proceeding  until  after  the  1st 
February.  Bayley^i.  there  says,  "The  memorandum  \& prima 
^^  facie  evidence  of  the  time  of  the  commencement  of  an 
"  action,  and  uncontradicted,  is  conclusive.  But  it  is  clearly 
^^  established  by  authorities,  that  either  party  may  show^ 
"  by  evidence,  the  actual  time  of  the  commencement  of  the 


(a;  I  M*C1.  &  Y.  202. 


(6)  8  B.  «6  C.  339. 
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ittention  of  the  jury  to  the  record,  and  that  the  judge  will  1842. 
take  care  that  no  matter  is  improperly  brought  before  them ; 
the  Court  will  presume  that  the  jury  did  not  find  their  ver- 
lict  on  any  thing  not  open  to  them  on  the  record ;  and  as  a 
natter  of  fact^  I  took  care,  at  nisi  prius^  to  exclude  every 
iiing  from  their  attention  before  the  time  when  the  decla- 
ation  was  filed.  Several  cases  have  been  cited  in  argument, 
II  which  judgment  has  been  arrested,  but  these  are  of  a 
leculiar  nature.  The  case  of  Venables  v.  Daffe(a\  was  an 
letion  for  a  malicious  prosecution,  in  which  the  acquittal, 
ly  the  plaintiff's  own  showing,  was  after  the  commence- 
mokt  of  Michaelmas  term,  of  which  the  declaration  was 
■dUed ;  the  Court  considered  that  to  be  matter  of  discrip- 
aon  and  material.  So  in  the  case  of  Dickinson  v.  Plaisted{h), 
vhere  the  Court  gave  leave  to  amend  to  avoid  the  objection ; 
;he  action  was  on  a  promissory  note,  and  the  Court  were  then 
>bligedto  hold  that  it  could  not  be  given  in  evidence  upon  the 
record.  So  in  another  case  where  the  action  was  brought 
m  the  indentures  of  an  apprentice,  for  loss  of  his  services 
luring  the  term,  part  of  which  was  unexpired,  the  Court 
Mmsidered  this  to  be  helped  upon  demurrer,  though  it 
night  be  bad  after  verdict,  and  allowed  the  plaintiff  to  take 
iamages  for  the  departure,  not  for  the  loss  of  service  during 
ihe  term,  Horn  v.  Chandler{c).  Yalden  v.  Hvbbard{d)  is 
rery  like  the  present  case,  it  was  there  moved  in  arrest  of 
udgment,  that  entire  damages  were  given ;  but  the  Court 
■efused  to  arrest  the  judgment,  on  the  ground  that  the  jury 
*ould  not  have  legally  taken  into  consideration  that  part 
>f  the  cause  of  action  which  had  not  accrued  at  the  time 
vhen  the  declaration  was  filed.     That  is  an  express  autho- 


(a)  Carth.  113.  (6)  7  T.  R.  474. 

(c)  1  Mod.  271.  (d)  Comyn.  Bep.  331. 
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Tatix>b 
White. 


rity  for  holding  that  the  Court  will  look  to  what  the  jolp 
ought  to  have  done  at  the  trial  below.      Now  in  the  or 
of  Rustan  v.  Owston{a)^  the  Court  resorted  to  a  very  snbtk 
train  of  argument  to  get  rid  of  the  objection ;  that  was  a 
case   of  judgment   by  defEiult,   and,   therefore,   thore  wai 
nothing  cured  by  verdict ;  but  they  resort  to  the  very  matter 
objected  to,  to  show  the  declaration  was  filed  in  time,  tktii^ 
because  the  cause  of  action  was  stated  to  have  accruedoatk 
18th  of  November,   they  inferred  the  declaration,  lU 
was  entitled  of  Michaelmas  term  generally,  to  have  bcfi 
filed  before  that  time,  as  the  whole  term  was  considered  ia 
law  but  as  one  day.     We  do  not  go  so  far  on  this  case,  asMJ 
all  we  are  called  upon  to  infer  is,  that  the  judge  did  dot 
which  it  was  his  duty  to  do,  and  excluded  from  the  juiy 
all  matters   which   they  ought  not  to   have    taken  into 
consideration.     Now  it  appears  that  where  a  decIaratioD  is 
filed  generally,  it  is  open  to  the  party  to   give  particular 
evidence  of  the  time  of  filing.      That   is   illustrated  by 
Lester  v.  Jenkins(b\  in   which  a  declaration  on  a  bill  of 
exchange  was  entitled  generally  as  of  Hilary  term,  1828, 
and  the  bill  became  due  on  the  first  of  February.     In  that 
case  they  called  on  the  judge  for  a  nonsuit,  on  the  grooiid 
the  action  was  brought  before  the  bill  was  due ;  but  the 
plaintiiBT's  attorney  proved  that  instructions  were  not  given 
to  him  to  commence  the  action  until  the  bill  had  been  dis- 
honoured, and  that  he  took  no  proceeding  until  after  the  1st 
February.  Bayfey,  J.  there  says,  "The  memorandum  is ;?nwfl 
^^  facie  evidence  of  the  time  of  the  commencement  of  an 
"  action,  and  uncontradicted,  is  conclusive.  But  it  is  clearly 
"  established  by  authorities,  that  either  party  may  show, 
"  by  evidence,  the  actual  time  of  the  commencement  of  tie 


(a;  1  \rCl.  &  Y.  202. 


(6)  8  B.  «e  C.  389. 
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**  suit  to  be  different  from  that  which  it  purports  to  be  by  ^ Jfi42. 

*^  the  record."  That  case  shows  the  practice  to  be,  that 
unless  a  party  proves  a  cause  of  action  accruing  before  the 
time  stated  on  the  record,  he  must  be  nonsuited ;  it  proves 
that  conclusively.  There  were  several  other  cases  discussed 
in  the  course  of  the  argument,  but  we  do  not  think  them 
applicable,  and  the  motion  must  be  refused. 

lawyer  then  moved  in  the  alternative  to  reduce  the 
Terdict,  according  to  the  liberty  reserved  on  the  judges 
notes. 

Haiff  objected  that  the  notice,  of  this  motion,  should 
bave  been  within  the  six  first  days  of  term(6).  It  was  not 
served  until  the  seventh  day. 

Dwyer. — This  is  not  a  new  trial  motion. 

Bradt,  C.B. — A  case  of  the  kind  has  always  been 
treated  as  a  new  trial  motion,  and  we  have  done  so  this  term 
in  a  case  of  Jennings  v.  Corr.  It  is  plainly  a  new  trial 
motion,  as  it  is  grounded  on  the  certificate  of  counsel,  and 
the  judge's  notes. 

Refused  without  costs. 


(a)  3  B.  &  A.  605.  (6)  Vide  Yeo.  ftBUlings,  Pr.  66. 
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i « '  SONDER  r.  DARCY. 

EZCHEQUEB 

OF  Pleas. 
TWs.  Jan,  25. 

Where  a  de-     AssuMPSiT   by  the  indorsee  against   the  maker  iiftM 

d  vatioii  in  ,  ,  .  « 

QMt^mpnJt  by     promissory  notes ;  the  declaration  contained  a  count  on  as 
against  ma-     "^^^  <^^   ^^  money   counts.     The    first   ooiint  WM  s 

kerofapro-     foil™.  ._ 
missOTj  note,    ^0"0^s  . 

contained  a 
count  alleging 

J^P^J^J^_       "  ^^^  ^^*^  whereas  the  defendant,  on  the  Ist  day  rfMty, 
ing  to  the  te-    «« j^  ^   ^^^  lg3g  ^^  Bourdeenuj  in  France^  to  wit,  at  the 

nor  and  effect'  ^  ^  7  -» 

of  the  note,      «  dty  of  Dublin^  in  the  county  of  the  said  eity,  made  Ui 

and  the  conso-  ' 

lidated  money  <<  promissory  note  in  writing,  and  then  and  there  deUrefdi 

counts;  and 

the  general      '*  the  same  to  Catherine  De  Btargh^  widow,  and  thereby 

conclusion  .  ,  .i^i.-r-*.-*^  1 

alleged  a  pro-  **  promised  to  pay  to  the  said  Camenne  De  Burghy  or  oida^ 
thesaidseveral**  ^^^  months  after  date  thereof,  (which  period  has  nov 
^nt^^r^*   "  elapsed,)  the  sum  of  4,000  francs,  value  received  by  fa 
r^esT'^  ""^    "  "*  ^^^y  money.     And  the  said  Cathenne  then  and  ttee 
Held,  on  de-  «  indorsed  the  same  to  the  plaintiff,  whereof  the  defendant 

murrer,  that  * 

the  promise      <<  then  and  there  had  notice,  and  then  and  there,  in  oon- 

was  well 

enough  laid ;    ^<  sideration  of  the  premises,  promised  the  plaintiff  to  pay 

though  the 

words  "last-  ^'  the  amount  of  the  said  note  to  the  plaintiff,  according  U 
were  omitted  '^  ^^  ^^^^  ^^  effect  thereof.  And  the  plaintiff  avers  tliat 
wnclu^on?^  "  *^®  ®^"°  ^^  4,000  francs  in  said  promissory  note  men- 
'^  tioned,  at  the  time  of  making  said  note,  and  when  the 
'^  same  became  due,  was  and  still  is  of  great  value,  to 
"  wit,  of  the  value  of  £500  of  lawfril  money  of  Great 
"  Britain  and  Ireland" 


There  was  a  similar  count  on  another  note  for  600  francs. 
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and  an  averment  that  the  same  was  of  the  like  value  of        1842. 


-r ' 


(C 


£500  British  and  Irish  money.  Sonder 

V. 

Darct. 
The  declaration  then  contained  the  usual  money  counts, 
commencing — "  And  whereas  the  defendant,  on  the  ist 
January^  in  the  year  of  our  Lord,  1839,"  concluded 
follows : — "  And  therefore  the  defendant,  afterwards, 
on  the  day  and  year  aforesaid,  in  consideration  of  the 
premises  respectively,  then  and  there  promised  the 
plaintiff  to  pay  the  said  several  monies  to  the  plaintiff 
respectively  on  request :  yet  he  hath  disregarded,  &c." 


u 


The  defendant  demurred  specially  to  the  two  first  counts 
OSL  the  grounds  that  there  were  double  promises  to  the  two 
first  counts,  and  that  these  promises  were  inconsistent ;  one 
being  a  promise  to  pay  *^  according  to  the  tenor  and  effect" 
iji  the  note,  the  other  a  promise  to  pay  '*•  on  request ;"  and 
diat  these  two  promises  were  inconsistent.  Joinder  in 
demurrer.  The  defendant  pleaded  non  assumpsit  to  the 
money  counts. 

Skelton  and  Rolleston  in  support  of  the  demurrer.  These 
are  a  double  set  of  promises :  without  the  words  '^  last 
mentioned**  in  the  general  conclusion,  the  promise  averred 
in  it  extends  to  the  preceding  counts.  Mills  v.  Banfield{a)^ 
Harding  v.  Hibel(b%  Wilson  v.  Mitchell(c)y  Chitty  on 
Bills,  152.  Christie  v.  Peart{d).  The  general  rules(e) 
show  the  necessity  of  introducing  the  words  "  last  men- 
tioned,"    [Brady,  C.  B. — The  rule  only  says  "it  shall 


Ca)  1  Jebb  &  S.  655.  (6)  4  Tyr.  313. 

{c)Ante,p  275.  (rf)  9  D.  Pr   C  291, 

(e)  Yeo.  N.  R.  p.  96. 
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1B42.        be  proper  to  do  so."     If  there  were  no  promiae  in  the  fail 
SoNDER      count,  we  would  call  in  aid  the  general  promiae  in  dtt 
Darct.      conclusion ;  but  why  should  we  transpose  the  promise  ftm 
another  count  ?]     The  first  and  second  counts  are  indeel 
complete  in  themselves ;  but  yet  the  promise  in  die  eos- 
clusion  extends  to  them  :  it  is  not  surplusage :  thetraetoC 
of  surplusage  is,  could  it  be  struck  out  on  motion?    Urn 
could  not  be  so  struck  out,  for  it  would  leave  the  mmj 
counts  without  aTpromise  relating  to  them  at  all. 

Monoffhan^  Q.  C.  and  Keoffh  in  support  of  the  dedutp 
tiou.  The  promises  are  not  inconsistent,  for  the  first  pro- 
mise was  to  fpay  the  note  ^'  according  to  its  tenor  aid 
effect ;"  the  second  was  a  promise  on  the  Ist  January,  1899i 
'^  to  pay  the  said  monies  on  request."  The  bill  was  doe 
for  a  year  before  the  subsequent  promise  was  made ;  and 
an  allegation  of  such  a  promise  is  not  duplicity,  Chridk 
V.  Peart(a).  In  Denison  v.  Richardson(b)y  Lrord  EBnh 
borough  observes,  that  if  there  were  an  allegation  of  vka 
and  where,  the  Court  could  have  supplied  the  allegatkmef 
time  and  place.  [Brady,  C.  B. — The  case  of  Ckristui* 
Peart  goes  farther  than  we  are  called  upon  to  do,  for  that 
was  a  promise  to  pay  on  a  day  long  past.]  The  statement 
is  that  the  defendant  undertook  to  pay  a  number  of  francs, 
and  in  consideration  of  that,  he  promised  to  pay  upon 
request.  Whether  the  declaration  be  considered  as  two 
counts  or  as  one,  it  is  not  demurrable  on  these  grounds, 
Galway  v.  Rose(c), 

Brady,  C.   B — I  think  this  demurrer  must  be  over- 


in)  0  Dowl.  Pr.  (\  2{)l.  (h)  14  East.  301. 

(c)  6  Mec.  &  W.  21)1. 
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ruled,  and  that  in  overruling  it,  we  are  not  called  upon  to  1842. 
disturb  any  thing  that  has  been  decided  in  any  previous 
case.  The  declaration  contains  two  counts,  one  on  a  pro- 
missory note,  which  in  itself  is  a  perfect  count;  there 
being  a  promise  laid  to  pay  according  to  the  tenor  and 
effect  of  the  note  ;  the  other  being  a  like  count  on  another 
note,  and  then  it  contains  the  consolidated  money  counts, 
<x>inmencing  with  *^  whereas,  &c.,"  and  at  the  conclusion 
of  the  declaration  are  the  words,  **  and  therefore,  &c." — 
that  is,  because  he  was  so  indebted,  ^*  the  defendant  pro- 
mised to  pay  the  said  several  monies  on  request."  Now, 
unquestionably,  these  words  may  be  called  in  aid  of  the 
previous  count  if  it  omitted  to  allege  a  promise,  provided 
this  general  promise,  so  made,  was  fit  to  support  it.  But 
here  we  are  called  upon  to  refer  the  promise  in  the  last 
count  to  the  first,  for  the  purpose  of  creating  an  inconsist- 
cncy^  ^y  importing  a  promise  which  the  first  count  would 
not  support.  This  is,  in  my  opinion,  a  purely  frivolous 
demurrer ;  and  if  we  were  called  upon  to  set  it  aside  as 
such,  I  should  be  strongly  inclined  to  do  so.  The  direc- 
tions in  the  forms  annexed  to  the  several  rules  are  merely 
used  as  a  suggestion,  for  the  sake  of  grammatical  propriety, 
of  using  those  words.  On  these  grounds,  I  am  of  opinion, 
that  this  demurrer  must  be  overruled. 

Demurrer  overruled. 
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^oP^'p^Bir  OXOUGHLIN  V.  FOGARTY,  and  Another. 

Tues,  Jan.  25. 

on  a  bail  piece  -Uebt  upon  a  bail  piece.  The  declaration  stated  that 
^^^lanition  whereas  the  defendant  heretofore,  to  wit,  on  the  24ih 
stated  a  judg-  October,  1839,  at  Limerick^  to  wit,  at  Castle^street,  m  tbe 

ment  recover-  ' 

ed  by  the  plain- county  of  the  city  of  Dublin^  came  in  their  proper  persons 

Uu  againsw  me 

principal  on      before   one   Holmes   O^Brien^  at   his  oflSce  in  the  city  of 

the  17th  June, 

1840,  of  4^81    Limericky  the  said  Holmes  being  then  a  Commissioner,  duly 

16«.  ld„  "for  .        ,        ,  111.,  1,     ^ 

his  damages,    appomted  and  empowered  by  this  honourable  Court  to  take 

which   &c     as 

well  on  occa-  special  bail  in  and  for  the  said  city  of  Limerick  in  any  action 
performing  depending  in  the  Court  here,  according  to  the  statute  in 
certain  pro-     g^^|j  ^^^^  made  and  provided,  and  then  and  there,  to  wit, 

mises,    &c,  by  r  ^  77 

the  principal,    q^  ^i^q  j^y  and  year  last  aforesaid,  at  Limerick,  to  wit,  &c., 

"  as  for  his  ex-  ^  j  '  7-77 

penses  and      before  the  said  Holmes  O'Brien,  so  beinof  such  Commis* 

costs."    Plea:     ^  ^  ° 

nultiel  record,  sioner,  became  pledges  and  bail  for  one  Christian  Zinck  to 

The  entry  of 

judgment  was  pay  all  such  damages,  expenses,  and  costs,  as  should  be 
May,  1840,  awarded  the  said  plaintiff  in  a  certain  action  upon  promises 
a  marglna/me-  ^'^^  depending  in  this  Court,  by  and  at  the  suit  of  the 
Se^rouT^Do-  pl^^*^  against  the  said  Christian  Zincky  or  render  the  body 
site  the  entry,  ^f   ^hg    ^^    Christian    Zinck    to    the    Marshall   of   the 

"  17th  June, 

1840."    The    Marshalsea  of  the  Four  Courts,  Dublin ;  which  bail  piece 

entry  was  of 

three  several    afterwards,  to  wit,  on  the  7th  day  of  November,  1 839,  to 

sums  for  costs, 
damages,  and 
costs  of  in- 
crease. 

Held,  to  be  no  variance,  the  allegation  of  the  judgment  not  being  matter  of 
description. 

Held,  also,  that  "damages"  include  "costs." 

2nd.  The  defendant  pleaded  no  ca.  sa.  issued  against  the  principal,  and  the  plaintiff 
relied,  a  ca,  8a.  issued,  and  a  return  "  that  he  was  not  found.''  The  return  itself  was 
"  not  to  be  found.'*     Held,  no  variance ;  being  of  the  same  import. 

The  defendant  may  take  advantage  of  all  such  objections  on  the  plea  of  nul  del 

record. 

3rd.  It  is  not  ground  of  general  demurrer,  that  the  replication  omitted  to  state  that 
the  county  into  which  the  ca.  sa.  had  issued,  was  the  county  in  which  the  venue  in  the 
original  action  had  been  laid. 
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wit,  at,  &c.,  was  then  and  there  duly  transmitted  and  brought  ^842. 
into  the  said  Court  here  to  be  filed  and  recorded;  and  0*Lodohlik 
thereupon  the  said  bail  piece  was  duly  filed  and  recorded  in  Fooabtt. 
the  said  Court  here,  to  wit,  on  the  day  and  year  last 
aforesaid,  to  wit,  &c.,  as  by  the  record  thereof  stiU 
remaining  in  the  said  Court  here  fiilly  appears;  and 
although  the  plaintiff  afterwards^  to  unt,  on  the  l7<ft  day  of 
Jume^  in  the  year  1840,  by  the  judgment  of  the  said  Court, 
TOoovered  in  the  said  action  against  the  said  Christian  Zinck 
£81  16«.  id.  for  his  damages^  which  he  had  sustained  as  well 
mi  occasion  of  not  performing  certain  promises  and  vnder^ 
iahmgs  then  lately  made\  by  the  said  Christian  Zinck  to  the 
pbnntiff,  as  for  his  expenses  and  costs  by  him  about  his  suit 
in  that  behalf  expended,  whereof  the  said  Christian  Zinck 
was  convicted,  as  by  the  record  and  proceedings  thereof 
still  remaining  in  the  said  Court  here  more  fully  appears ; 
yet  the  said  defendants  have  not,  nor  has  either  of  them, 
nor  has  the  said  Christian  Zinck  paid  to  the  plaintiff  his 
said  damages,  or  any  part  thereof,  nor  rendered  the  said 
Christian  Zinck  on  that  occasion  or  at  all  to  the  prison  of 
the  Marshall  of  the  Marshalsea  of  the  Four  Courts  at 
Dublin^  according  to  the  said  bail  piece.  And  the  plaintiff 
avers  that  the  said  bail  piece,  as  also  the  said  judgment, 
StiU  remain  in  force,  and  the  plaintiff  hath  not  as  yet 
obtained  any  execution  or  satis£Etction  of  the  said  judgment, 
whereby  an  action  hath  accrued,  &c. 

To  this  declaration  the  defendant  pleaded,  first,  payment 
by  the  defendants ;  secondly,  payment  by  the  principal ; 
thirdly,  actio  non  ;  because  that  after  the  recovering  of  the 
said  supposed  judgment  as  in  the  said  declaration  men- 
tioned, and  before  the  e2diibiting  of  the  said  bill  of  the 
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1842.        plaintiff  against  the  defendants  in  this  behalf^  there  vm 
0*LonoHLiM  no  writ  of  capias  ad  satisfacieTidum  duly  sued  or  proeeentel 
FoQARTT.     out  of  the  said  Court  of  our  Lady  the  Qaeen  before  it 
Barons  of  her  Exchequer  against  the  said  Christian  Zmi 
upon  the  said  judgment  and  duly  returned    in   the  said 
Court,  as  according  to  law,  and  the  custom  and  pnedee 
of  the  said  Court  there  ought  to  have  been,  and  thk  db 
defendants  are  ready  to  verify,  &c.     The  fourth  pkavw 
accord  and  satisfaction,   by  delivery  of    certain  gwk  d 
the  said  Christian  Zinck  by  the  defendants   to   the  pUsdi 
concluding  with  a  verification ;  the  fifth  plea  was  like  Ae 
fourth,  only  alleging  the  delivery  of  the  goods  by  Odristim 
Zinck,     The  fifth  plea  was  in  substance  like  the  two  fa»- 
going,  alleging  the  delivery  of  the  goods  by  the  defendant, 
by  and  with  the  assent  of  Christian  Zincky  and  the  last 
plea  was  nul  tiel  record  to  the  judgment. 

The  defendant  by  his  replication  to  the  first  and  second 
pleas  traversed  the  alleged  payment,  tendering  issue ;  and 
to  the  third  plea  replied  that  a  capias  ad  satisfaciendum 
was  duly  sued  out  against  the  said  Christian  ZincA{a)  and 
returned,  the  return  being  thus  pleaded: — And  the  said 
sheriffs,  to  wit,  R,  W.  B.  and  T.  L.  Esquires,  on  that  day 
returned  to  the  said  Barons  of  our  said  Lady  the  Queen's 
Exchequer,  at  the  Queen's  Courts,  Dublin,  aforesaid,  io 
the  said  writ,  that  the  said  Christian  Zinck  was  not  finai 
in  their  bailiwick,  as  by  the  said  writ  of  capias  ad  satit- 
Jaciendum,  and  the  return  thereof  duly  filed  in  the  said 
Court  of  Exchequer,  here  now  fully  appears.  And  this 
the   said  plaintiff  is    ready  to   verify,  &c.     The  plaintif 

(a)  See  the  Precedent,  3  Chitty  PI.  1182,  5th  ed. 
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traversed  the  4th,  5th,  and  6th  pleas,  concluding  to  the        1842. 
oountry,   and  replied  tiel  record  to  the  plea  of  nul  tiel  O'Louohuh 
record.  Fooabty. 

The  record  being  produced  in  Court  contained  the  entry  of 

judgment  thus : — '*  And  because  the  Barons  here  are  willing 

'^  to  advise,  &c.,  a  day  is  given  to  the  said  parties  here,  and 

^  floforth,  until    Wednesday^  the  27  th  day  of  May  next 

**  following,  to  hear  their  judgment  thereon,  for  that  the 

^  said  Barons  here  are  not  as  yet  thereof,"  and  soforth. 

^  Therefore  it  is  considered  by  the  Barons  here  that  the 

^  add  plaintiff  do  recover  against  the  said  defendant,  his 

'*  damages  aforesaid,  to  the  sum  of  £37  8«.  I0c2.  sterling, 

<*  assessed  by  the  said  jury  in  form  aforesaid,  and  the  said 

*<  six  pence  sterling  in  like  manner  assessed  by  the  said 

jury  in  form  aforesaid,  and  also  the  sum  of  £44  6^.  9cf. 

adjudged  by  the  Barons  here  to  the  said  plaintiff,  with 
«  his  assent,  by  way  of  increase  for  his  expenses  and  costs 
**  aforesaid,  which  said  damages,  expenses,  and  costs, 
*<  amount  in  the  whole  to  the  sum  of  £81  16«.  \d.  sterling, 
'<  and  the  said  defendant  as  in  mercy,  &c."  In  the  margin 
of  the  roll  opposite  the  entry  of  the  judgment  was — 
«  Rule  for  judgment,  1 7th  June,  1840." 

The  sheriffs'  return  to  the  writ  of  execution  was—"  The 
within  named  Christian  Zinck  is  not  to  be  found  in  our 
bailiwick,  nor  was  he  at  the  time  of  the  coming  of  the 
within  writ  to  us,  or  at  any  time  since,  to  be  found  therein. 
So  answers. 


Sheriffs. 


Filed,  26th  November,  1840." 
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1842.  The  Court  having  fixed  thk  day   ior  inspeelnig  Ik 


O'LouoHUN  record,  the  case  now  came  on  to  be  aijg^ed  upon  the  |b 
FooABTT.     of  nul  tiel  record, 

Thonuu  Fitzgerald  and    Napier  for   the   defendvL— 
There  are  three  points  of  material  Tariance  betwwa  ife 
record  as  pleaded  in  the  dedaration  and  the  recoidiidi 
First,  the  declaration  states  that  the  judgment  a^^JHl  At 
principal  was  recovered  on   the  l7th   Jane,    IM;  tat 
the  entry  in  the  roll  is  of  a  judgment  pronounced  oaUk 
May,  1840,  and  the  17th  June  is  only  a 
the  margin :  the  judgmoit  is  pronounced  when 
that  is,  upon  the  last  continuance  entered  on  the  roU,  wi 
the  record  cannot  support  two  contradictory  alkptMUfc 
The  last  continuance  is  on  27th  May.     The  Gout  \m 
judicial  knowledge  that  the  17th  June  is  not  a  di^  is 
term ;  and  the  Court  cannot  pronounce  judgment  oa  a  4^ 
in  vacation,  though  for  the  security  of  purchaaons  of  M 
a  judgment  is  made  to  take  effect  from  the  dockeiaf  kjr 
the  provisions  of  the   docketing  act(a).     The  judgafl^ 
against  the  principal  does  not  give  instanter  the  ligk  t» 
proceed  against  the  bail,  and  so  this  case  is  distingoisbaiik 
from  those  in  which  the  time  of  recovery  of  a  judgiMt 
was  not  material,  but  only  Hie  fact  of  its  recovery.    Agaii) 
those  cases  were  not  brought  before  the  Court  on  a  plet 
of  nul  tiel  record.     The  utmost  precision  is  necessary  here. 
In  Purcell  v.  M*Namara(b)  the  action  was  for  a  malidov 
{MTosecution,  and  it  is  distinguishable  from  the  present  case. 
In  PhiUipps  v.  Shaw(c)  the  time  of  recovery  of  the  judf 
ment  was  immaterial ;  but  in  this  case  the  judgment  against 


(a)  3  Geo.  II.  c.  7. 
(6)  9  East.  157.  (c)  4  B.  &  A.  4S5. 
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tiie  principal  is  the  very  foundation  of  the  action.  [Bradt,  1842. 
C.  B. — Is  not  the  recognizance  of  bail  the  foundation  of  O'Loughuh 
this  action  ?]  The  time  of  the  recovery  of  the  judgment  Fooabtt. 
is  material.  [Brady,  C.  B. — Though  we  may  refer  the 
entry  of  the  judgment  back  by  a  legal  fiction,  are  we 
bound  to  do  80  ?  The  plaintiff  says,  on  that  day  I  got 
my  judgment,  and  that  is  the  truth.  I  do  not  see  why  we 
tie  to  shut  our  eyes  to  the  marginal  note.]  A  trifling  in- 
accuracy is  £Ettal  in  such  cases.  Green  v.  BeniMU(€L)y  Hozier 
T.  Powell{b)y  Chetley  v.  Wood{c\  even  though  the  sense  of 
Ae  words  be  not  altered,  Bevan  v.  Jones(d),  PhiUipsan  v. 
-Jfin^fe^^),  and  the  question  is  not,  is  the  variance  mate- 
lU  or  not,  but  is  it  a  variance  ?  A  party  taking  upon 
him  to  set  out  the  tenor  of  a  record  must  do  it  with  pre- 
cision. K  the  allegation  of  the  recovery  were  not  mate- 
rial it  would  not  be  traversable ;  but  it  must  be  traversable, 
or  else  the  issue  must  be  immaterial. 

Secondly,  The  declaration  states  that  the  plaintiff  in 
the  original  motion,  **  on  the  17th  June,  1840,  by  the 
judgment  of  the  Court,  recovered"  against  the  defendant 
an  entire  sum  of  £81  16^.  Id.,  ^*  as  well  for  his  damages, 
&c.,  as  for  his  expenses  and  costs ;"  but  the  entry  of  the 
judgment  upon  the  roll  is,  **  it  is  considered,  &c.,  that  the 
said  plaintiff  do  recover  against  the  said  defendant  his 
damages  aforesaid  to  the  sum  of  £37  8^.  lOd.  sterling, 
**  assessed  by  the  said  jury  in  form  aforesaid,  and  the  said 
**  6d,  sterling,  in  like  manner  assessed  by  the  said  jury  in 
*^  form  aforesaid,  and  also  the  sum  of  £44  65. 9(2.,  adjudged 


(a)  i  I.  R.  656.  (6)  6  L.  R.  288. 

(c)  2  Salk.  659.  (d)4B,9t  C.  403. 

(<;)  11  East.  516. 
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i842.        "  by  the  Barons  here  to  the  said  plaintiff,  with  his  aascit, 
O'LouGHLDi  («  by  way  of  increase  for  his  expenses  and  costs  aforesaid.* 
FooABTT.    The  pleader  should  have  set  out  the  damages  as  a  pardcuk 
sum,  and  so  much  for  expenses   and   costs.      [Bradt. 
C.  B. — I  iqpprehend  that  in  legal  parlance  the  costs  arepnt 
of  the  damages ;  PhiUipps  v.  Bacon(a)  is  a  direct  anduntf 
for  that.]     There  is  a  sufficient  distinction  between  dwpi 
and  costs ;  PhiUipps  v.  Eamer(b).     In   many  actiMi  tk 
costs  depend  upon  the  quantum  of  damages,  as  asBukai 
battery,  slander,  and  trespass ;  and  in  a  ease  of  that  dcMOf- 
tion  it  would  be  necessary  to  set  out  both  costs  and  damagOi 
What  may  be  sufficiently  pleaded  in  itself  will  not  be  » 
if  pleaded  with  a  pront  patd^  as  here ;  Gadd  v.  J3eiaMtf(f). 

Thirdly,  This  being  an  action  against  bail,  we  an 
entitled  to  show  that  no  ca.  sa.  had  been  issued  and  dulf 
returned,  and  have  so  pleaded ;  the  plaintiff  has  replied  die 
issue  and  return,  and  averred  the  sheriffs'  return  in  these 
words,  ^*  that  the  said  Christian  Zinck  was  not  found  ■ 
their  bailiwick."  The  return  should  be  that  he  was  '^mI 
to  be  found."  [Brady,  C.  B. — The  return  upon  the  \»A 
of  the  writ  is  that  he  was  **  not  to  be  found."]  A  party  ■ 
not  obliged  to  demur  in  such  a  case  as  this,  but  has  a  ngk 
to  make  the  objection  when  the  record  is  brought  inte 
Court;  Jackson  v.  JVickes(d).  {Monahan^  {amic.  cur,)i  h 
White  V.  fVhitey  decided  in  this  Court(e)  upon  a  plea  of 
nul  tiel  record  upon  a  judgment  of  revivor,  the  Court  ruled 
that  there  was  no  variance,  but  permitted  me  to  move  in 
arrest  of  judgment  on  the  ground  that  the  pleading  was  bad 


(a)  9  East.  296.  {b)  1  Esp.  355. 

(c)  5  Price,  540.  id)  7  Taunt.  30. 

(e)  Reported  in  a  note  to  Martin  v.  BTCausland,  3  Ir.  L.  R.  118. 
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in  substance).     "  Not  found"  is  not  a  good  return,  for  non        1842. 
constat  that  the  sheriff  looked  for  the  party  against  whom  O'Louohlik 
the  writ  issued.     The  replication   is  bad    upon  general     Fooartt. 
demurrer,    for  there    is    no    averment  that   the  city  of 
lAmerick  was  the  venue  of  the  original  action;  Dudiow  v. 
Watchhom(a)y  Sandon  v.  Proctor(b). 

Herm,  Q.C.,  and  Z).  i2.  Kane^  contra. — As  to  the  first 
point — Phillipps  v.  Bac(m(c)  rules  this  point.  The  case 
of  Phillipps  V.  Eamer{d)  does  not  appear  to  affect  the 
ipestion  at  all ;  it  only  shews  that  we  might  have  stated  the 
tiave  sums  distinctly :  here  there  is,  in  point  of  fact,  no 
fliriance  at  all. 

As  to  the  second  point : — Where  a  record  is  not  the 
fiyondation  of  the  action,  the  Court  will  only  look  to  the 
sobstantial  averment ;  the  recovery  of  the  judgment  is  the 
sabstantial  averment  here,  and  the  precise  day  is  immaterial, 
Chreen  v.  Itennet(e) ;  it  is,  therefore,  unnecessary  to  plead 
h  prout  patet  per  recardum^  Co.  Lit.  303,  a.  This  distinc- 
tion is  very  clearly  taken  in  Pureell  v.  M^Namara(f)  > 
the  averment  here  is,  that  **  afterwards^  to  wit,  &c.,  the 
judgment  was  recovered ;"  and  if  that  be  the  substantial 
airerment,  the  nature  of  it  cannot  be  altered  by  the  mode 
of  proof  which  the  plaintiff  has  recourse  to  sustain  it, 
Phillips  V.  Shaw{g) ;  Stoddert  v.  Palmer (h).  The  Court 
will  not  notice  a  legal  fiction  for  the  purpose  of  working 
injustice,   Bennett  v.  Isaac(i);    but  if  it  were  matter  of 


(a)  16  East.  40.  (6;  7  B.  &  C.  800- 

(c)     East,  296.  (</)  1  Esp.  355. 

(«)  I  T.  B.  ^56,  (f)  9  East.  157. 

(9)  4  B.  &  A.  435.  (A)  3  B.  &  C.  2. 
(0  10  Price,  154. 

2k 
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1842.        description   the  proof  supports  it.     The  Court  will  tiat 


O'LouoHUN  judicial  knowledge  that  the  o£Scer  was  bound  to  enter  Ae 

Vm 

FooABTT.    judgment  in  vacation,  and  that  it    has  relation  to  tte 
antecedent  term. 

As  to  the  third  point,  the  return  of  the  writ  is  if\eM 
according  to  the  precedents  in  Chitty.  It  is  a  merdy  bmtl 
proceeding,  and  we  produce  a  writ  duly  returned  ani  fiei 

[Brady,  C.B In  Tidd's  Practice,  it  is  said  that  is 

sheriffs'  return  is  "not  found."  Surely  the  word  **foiini' 
implies  a  search].      This  point  comes  upon  us  quite  bf 
surprise.     [Brady,  C.B. — This  is  a  very  inconyeni^t  ww/ 
of  bringing  forward  such  objections ;  and  we   will  make  a 
rule  that  every  party,  bringing  forward   a  plea  of  ml  Ud 
recardy  shall  deliver  to  the  o£Scer  a  list  of  his  objectiflai^ 
and  of  the  points  upon  which  he  means  to  in8ist(a).]    Tie 
bail  piece  is  part  of  the  record,  and  in  this  issue  we  nay 
look  at  the  record  for  the  original  venue.     The  Court  will 
presume  that  the  officer  did  his  duty  in  directing  the  eo.  is. 
to  the  sheriffs   of  the   county  in   which   the    acticm  was 
brought,  and  without  a  return  of  that  writ,    the  Court 
would  not  issue  a  writ  of  testatum  ecu  sa, 

Brady,  C.  B. — From  the  way  in  which  this  caaeliaft 
come  before  the  Court,  it  has  occupied  more  time  than  it 


(a)  The  following  rule  was  made  : — 

*'  26M  January,  1842. 

*'  It  is  ordered  that  in  fritore,  when  any  issue  of  nul  tiel  record  shiO 
**  be  set  down  in  the  list,  the  party  taking  such  issue  shall  furnish  to  the 
"K>fficer  for  the  information  of  the  Court,  a  short  abstract  of  the  plesd- 
"  ing  in  which  the  record  is  averred,  together  with  the  points  on  which 
**  such  party  intend  to  rely,  and  shall  have  attested  copies  of  the  plead- 
**  ings  ready  to  be  produced  to  the  Court  on  the  case  being  called  on." 
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ought  to  have  taken.  However,  we  must,  of  course,  dis-  t842. 
pose  of  the  points  as  they  have  been  raised,  upon  such  O'Loughuh 
g;rounds  as  occur  to  us.  And  first,  as  to  the  plea  of  nul  Foouitt. 
tiel  record,  by  which  the  defendants  plead  there  was  no 
such  judgment  as  has  been  alleged  to  have  been  recovered 
by  the  plaintiff.  It  is  conceded  that  if  the  allegation  be 
matter  of  description,  it  must  be  proved  as  stated ;  but  if 
only  matter  of  substance,  it  is  sufficient  if  it  be  proved 
mbstantially.  And  here  it  is  necessary  to  determine  in  an 
action  against  the  bail  what  the  judgment  against  the 
principal  is :  it  is  not  strictly  the  foundation  of  the  action  ; 
Ae  foundation  of  the  action  is  the  recognizance  of  the 
baiL  It  is  incumbent  on  the  plaintiff  to  prove  that  he  is 
entitled  to  recover  something  on  the  contract  between  the 
parties,  and  to  show  a  breach — that  breach  is,  that  the 
plaintiff  had  obtained  a  judgment  against  the  principal, 
and  that  the  principal  has  not  satisfied  that  judgment. 
The  judgment  is  not  the  foundation,  but  only  the  convey- 
ance of  the  action,  collateral  thereto,  Hargreaves  v.^Roffers^a). 
The  second  resolution  in  that  case  is,  that  it  is  not  shown 
that  the  writ  was  served  nor  that  it  was  returned,  nor  that 
the  plaintiff  declared,  nor  how  the  judgment  was.  But  it 
was  thereto  answered  that  inasmuch  as  it  alleged  that  both 
appeared  at  the  day  of  return,  and  that  taliter  processum 
fait  that  the  plaintiff  had  recovered,  it  was  sufficient,  being 
but  a  conveyance  to  the  action,  and  collateral  thereto. 
We  have  here  a  direct  authority  that  a  judgment  in  an 
action  against  the  sureties  on  a  recognizance  of  bail  is 
but  inducement  and  conveyance,  not  the  foundation  of  the 
action :  that  being  so,  must  we  not  deal  with  it  as  with 


(a)  Cro.  Jac.  45. 

2  k2 
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18^2.       judgments  in  other  cases,  not  the  foun<lation  of  the  aetin? 
O'LouoHLiM  The  substantial  allegation  is,  that  the  pkontiff  did,  dte 
FooABTT.     that  the  recognisance  was  entered  into,  recoYer.    KaV| 
clearly,  that  is  the  allegation ;  and  he  would  substaDtnle 
it  by  proof  of  a  subsequent  judgment.     I  cannot  diiliih 
guish  this  case  from  others  in  which  the  judgmmt  is  cited 
as  collateral  to  the  action.    Stoddart  y.  I^ahner(a)  Sean  It 
me  therefore  to  rule  the  present  case.     It  rules  tU^  ikt 
an  allegation  prout  patet  per  recardum   will    not  |nI  Ae 
party  on  more  strict  proof  than  if  there  be  no  8ucha]l!p> 
tion.     Chief  Justice  Abbotts  judgment  is  clearly  in  hfm 
of  this  view.     He  says,  *'  Whatever  may  have  been  tike 
'*  rule  upon  this  subject  in  ancient  times,  a  distinctioD  a 
**  now  established  between  allegations  of  matter  of  sd^ 
'^  stance  and  allegations  of  matter  of  description,    lis 
**  former  require  to  be  substantially  proved^ — the  latter 
*'  require  to  be  literally  proved.     That  distinction  vm 
'*  laid  down  by  the  Court  in  Purcell  v.  ilfocmufiara,  mi 
^*  has  since  been  acted  on  in  the  case  of  Phillips  v.  fiiK 
*^  K,  therefore,  the  allegation  that  the  plaintiff  by  judgnoA 
^^  recovered,  &c.,  be  an  allegation  of  substance  only,  it 
^'  was  sufficient  to  prove  any  judgment  to    warrant  tke 
*^  writ.     If,  on  the  other  hand,  it  be  an  allegation  of  cb* 
"  scription,  it  was  necessary  to  prove  a  judgment  con«- 
*^  ponding  in  time,  and  in  all  other  circumstances,  with 
*'  that  stated  in  the  declaration.     Now  it  is  contended  that 
'^  this  is  a  descriptive  allegation,  because  the  plaintiff  has 
"  alleged  a  judgment  prout  patet  per  recordum.     The  dechh 
^*  ration  in  Purcell  v.  Macnamara  and  the  count  on  which 
'^  the  verdict  was  taken  in  Phillips  v.  Shaw,  did  not  contaiB 

(a)  3  B.  &  C.  2. 
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any  such  avenneiit ;  and  Lord  EUenborough  in  the  former        1842. 

case,  intimated  an  opinion,  that  if  there  had  been  such  O'Louohlw 
'*  an  averment,  it  might  have  been  considered  as  descrip-  Fooabtt. 
'*  live  of  the  record,  and  that  the  variance  would  have  been 
*'  &taL  But,  upon  consideration,  it  appears  to  us  that 
'*  that  opinion  is  not  correct,  and  that  the  introduction 
^<  of  the  averment  in  this  case  is  wholly  immaterial." 
Upon  these  reasons,  therefore,  the  judgment  stated  here  is 
not  the  foundation,  but  is  collateral  to  the  action  and 
matter  of  substance.  When  we  consider  the  objections 
made  as  matters  of  variance,  I  should  feel  disposed  to  rule 
tkem  with  the  plaintiff.  There  are  two  grounds  of  variance 
alleged,  one  is,  that  the  judgment  was  recovered  on  the 
17th  June,  1840.  We  may  take  it  that  this  was  a  judg- 
ment, entered  up  in  vacation  under  the  statute,  authorizing 
immediate  execution ;  but  when  we  consider  the  roll  pro- 
duced, it  would  be  strong  to  hold  it  is  not  a  record  of  that 
day,  when  the  officer,  in  pursuance  of  statute  7  Will.  III. 
c  12,  s.  II,  made  an  entry  of  the  day  on  which  the 
judgment  was  entered.  If  the  question  had  been  between 
jodgment-creditors  and  purchasers,  should  not  the  judgment 
have  been  pleaded  as  a  judgment  of  that  day?  The 
observations  of  Baron  Graham^  in  the  case  of  Bennett  v. 
Ifaac(a),  are  apposite.  "  The  Court,  to  prevent  its 
^'  operating  injuriously,  may,  and  frequently  do,  inquire  of 
*^  the  fact  of  the  actual  day  on  which  judgment  was 
**  entered  up,  as  for  the  purpose  of  ascertaining  whether 
^'  the  case  is  within  the  statute  of  limitations,  and  on  other 
*^  occasions  of  the  same  nature."  So  much  for  that  point 
of  variance,  if  it  were  necessary  to  decide  it. 

(c)  10  Price,  154. 
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1842.  The  next  objection  that  has  been   taken  k,  liiifc  4tt 

O'LonoHLiH  whole  sum  recovered  is  called  damages.  But  VhSBiffk^* 
FoQAKTT.  Baoofi(a),  expressly  decides  that  comU  are  damega^  ml 
that  an  allegation  that  a  certain  sum  was  awarded  fa 
damages,  is  supported  by  proof  that  the  sum  was  awaU 
for  damages  and  costs,  upon  the  very  ground  that  ooiliiie 
parcel  of  the  damages.  But  here  ^'  damages  **  is  mt  (k 
only  word ;  but  there  are  also  the  word  '^  expem  ad 
costs." 

We  now  come  to  the  point,  that  no  ca»  so.  was  drij 
issued  and  returned.   The  sheriff  returns  that  the  defendanli 
are  "  not  to  be  found  ;"  the  return  stated  in   the  pleadings 
is,  that  they  are  ^*  no^  found."      No  authority  has  bees 
cited  to  show  that  this  is  a  bad  return,  and  Tiddy  a  w«k  of 
great  authority  and  accuracy,  has  the  returns  inyariably  in 
the  latter  form.     We  refer  to  the  Latin  returns,  that  is,  im 
est  inventus^  that  is  either  not  to  be  found  or  not  found— 
the  two  expressions  are  identical.     An  action  for  iUk 
return  would  lie  on  either;  there  is  no  difference.    ^ 
ground  of  general  objection  to  the  replication  has  been 
urged,  and,  as  first  proposed,  it  seemed  worthy  of  considen^ 
tion ;  it  is  this,  that  there  is  no  allegation  that  the  count; 
of  the  city  Limerick  was  the  venue  of  the  original  actm. 
I  will  not  say  what  my  opinion  may  be,  if  it  ever  comes 
before  the  Court,  on  special  demurrer ;  but  the  question  is, 
if  it  be  bad  upon  general  demurrer.     We  know  that  the  writ 
must  first  issue  to  the  venue  in  the  original  action,  and 
we  are  not  to  infer  that  the  o£Scer  did  not  do  his  duty. 
The  case  of  Dudbto  v.  Watchom{b)^  shows  that  such  an 

(a)  9  East.  298.  (A)  16  East.  40. 
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objection  may  be  urged,  but  it  is  open  to  the  defendant  to        1842. 


contend  that  the  omission  of  the  allegation  is  material.  O'Loughlin 
I  cannot  think  that  it  is ;  that  is  the  only  case  cited ;  it  Fogarty. 
was  decided  when,  by  the  practice  of  the  Court,  it  might 
have  been  rejoined  that  the  ca.  sa.  did  not  lie  four  days  in 
the  office.  If  that  were  law,  as  now  contended  for,  it 
would  be  equally  necessary  to  aver  that  the  writ  lay  four 
days  in  the  office ;  and  there  being  no  precedent  of  such 
averment,  we  cannot  hold  it  necessary.  This  ground  of 
general  demurrer  cannot  be  sustained. 


Richards,  B.,  concurred. 


Judgment  for  the  Plaintiff. 


1842. 
EARL  OF  SHANNON  v.  DOWDEN.  ExcniQUBR^ 

OF  Pleas. 
Thur,  Jan,  27. 

Debt  for  tithe  rent-chargfe. — The  declaration  contained  I"*  <iebt  for 

^  tithe  rent- 

three  counts  (a) ;  the  first  of  which  stated  a  composition  for  charge  it  is 

^  '  not  sufficient 

tithe  in  the  parish  of  Ballinaboy^  in  the  County  of  Cork,  to  plead  non- 
payment of 
made  cm  the  13th  December,  1833,  whereby  the  annual  tithe  for  thirty 

amount  of  the  said  composition  was  fixed  by  a  certain  certifi-  the  composi. 
cate,  and  an  applotment  and  assessment  pursuant  thereto,  q^  ^y  ^  ^^ 
which  applotted  and  assessed  upon  certain  titheable  land  j^g^^^^  the^ 
within  the  said  parish,  the  sum  of  £24  75. 6d.,  payable  to  the  ^^^^p^^^^^ 
plaintiff  as  lay  impropriator,  and  that  the  defendant,  on  payment  of 

viwoe  f  Sucn 

Ist  November,  1838,  and  for  two  months  ending  on  thatP^^ais  bad 

on  general 
demurrer. 

(a)  See  0*Leary  on  Bent-Charges — Appendix,  15. 
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1842.  day,  and  at  the  passing  of  the  Act  I  &  2  Vic.  c.  109,  U, 
Shannon  ^^^  from  thence  continually  had  had,  in  the  said  titheaUe 
DowDEN.  lands,  the  first  estate  of  inheritance  within  the  meaning  of 
the  said  Act ;  to  wit,  to  him  and  his  heirs ;  under  which, 
or  derived  wherefrom,  there  was  not  on  the  said  1st  Nor. 
1838,  or  during  the  two  months  ending*  on  that  day,  any 
such  estate  or  interest  as  in  the  said  Act  is  defined  to  be  a 
perpetual  estate  or  interest  for  the  purposes  of  said  Act: 
by  reason  of  which  said  premises,  and  by  virtue  of  the 
said  Act  of  Parliament,  the  said  land  became  liable  to  and 
was  charged  with  the  payment  of  a  certain  annual  sum  or 
rent-charge,  to  wit,  the  sum  of  £24  Is.  6d.  sterling; 
being  three-fourths  of  the  aforesaid  annual  amount  of  tithe 
composition,  so  as  aforesaid  assessed  and  applotted  upon 
the  said  parcel  of  land :  and  the  said  rent-charge  became 
payable  by  the  defendant,  in  respect  of  his  said  estate  or 
interest  in  the  said  land,  and  was  to  be  paid  on  1st  day  of 
November,  1 838,  in  one  entire  payment,  and  in  subseqooit 
years  by  two  equal  half-yearly  payments  to  the  plaintiff, 
as  such  lay  impropriator;  averment, — that  on  1st  Novem- 
ber, 1839,  the  sum  of  £48  155.,  being  the  amount  of  two 
years  of  the  said  rent-charge,  became  due  and  payable  by 
the  defendant,  in  respect  of  such  estate  as  aforesaid,  to  the 
plaintiff; — of  all  which  the  defendant  had  notice :  whereby, 
and  by  reason  of  the  same  being  unpaid,  and  by  force  of 
the  said  Acts  of  Parliament,  an  action  had  accrued,  &c. 
The  second  count  was  like  the  first,  but  stated  the  defend- 
ant's liability  as  having  the  first  interest  equivalent  to  a 
perpetual  interest,  within  the  meaning  of  the  1st  &  2nd 
Vic.  c.  106.  The  third  count  omitted  the  statement  of  the 
applotment  and  assessment,  and  alleged  that  the  defendant 
was  indebted  to  the  plaintiff  in  the  further  sum  of  £48 
158,  for  two  years  amount  of  rent-charge,  in  lieu  of  tithe 
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composition,  duly  assessed  and  applotted  on  certain  lands,        1842. 
in  the  parish  of  Ballinaboy^  whereof  the  plaintiff  was  lay     Shannon 
impropriator,    and   wherein    the   defendant    had,    on    1st     Dowden. 
November,  1838,  the  first  interest  equivalent  to  a  perpetual 
interest  within  the  meaning  of  the  said  Act. 

The  defendant  pleaded,  first,  the  general  issue ;  secondly, 
actio  noriy  because  he  says  that  heretofore,  to  wit,  on  the 
30th  day  of  December,  in  the  year  of  our  Lord,  1833, 
to  wit,  at  BandoTiy  in  the  county  of  Cork,  pursuant  to  the 
statutes  then  in  force,  relating  to  the  establishment  of 
compositions  for  tithes  in  Ireland^  a  certain  composition  for 
all  tithes  arising,  growing,  and  payable  within  the  parish  of 
BaUinaboyy  in  said  county,  was  made  and  established  in 
said  parish  of  Ballinaboy^  being  the  parish  in  said  several 
counts  mentioned,  and  within  which  all  the  said  several 
lands,  in  said  several  counts  above  mentioned,  are  situate. 
And  the  defendant  further  says,  that  for  the  full  term  of 
thirty  years,  next  before  the  establishment  of  the  said 
composition  for  tithes  within  the  said  parish  of  Ballinaboy^ 
the  several  and  respective  lands  in  which  the  said  plaintiff, 
in  the  several  and  respective  counts  of  his  said  declaration, 
alleges  that  the  said  defendant  has  the  several  and  respective 
estates  and  interests  therein  in  that  behalf  specified,  were, 
and  each  and  every  part  thereof  was  held,  occupied  and 
enjoyed,  without  payment  or  render  of  tithes,  or  money, 
or  other  matter  in  lieu  thereof;  whereby,  and  by  force  of 
a  certain  Act  of  Parliament,  made  and  passed  at  a  certain 
session  of  Parliament,  held  within  the  first  and  second 
years  of  the  reign  of  her  present  Majesty,  and  entitled 
*'  An  Act  to  abolish  composition  for  tithes  in  Ireland^  and 
"  to  establish  rent-charges  in  lieu  thereof,"  the  said  several 
last-mentioned  lands,  and  every  part  of  them,  became,  and 

2l2 
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1842.       were,  and  was  immediately  firom  and  after  the  time  of  the 
Shannon     passing  of  the  said  last-mentioned  Act  of  Parliament,  that 

Vm 

DowDBM.  is  to  say,  immediately  from  and  after  the  15th  day  of 
August,  in  the  year  of  our  Lord,  1838,  and  have  ever  ainoe 
that  time  continued  to  be  exempt  and  discharged  from  the 
payment  of  the  tithes,  and  composition  for  tithes,  and  the 
rent-charge,  in  lieu  of  composition  for  tithes  m  sidd  sevenl 
counts  mentioned  ;  and  this  the  said  defendant  is  ready  to 
verify,  &c. 

The  third  plea  was  similar  to  the  second,  only  statmg 
the  lands  to  have  been  held  without  payment  of  tithe  bs 
sixty  years.  The  fourth  plea  was  to  the  first  count ;  adi» 
noHj  because,  that  for  thirty  years  next  before  the  establisb- 
ment  of  the  composition  for  tithes  in  the  said  first  coont 
mentioned,  the  said  lands  had  been  held  and  enjoyed  without 
payment,  or  render  of  tithes,  or  money,  or  any  matter  in 
lieu  thereof.  The  fifth  plea  was  also  to  the  first  count, 
and  was  similar  to  the  fourth,  only  alleging  the  exemption 
to  have  been  for  sixty  years  before  the  passing^  of  the  Act 
The  sixth  and  seventh  pleas  were  to  the  second  count,  and 
were,  respectively,  similar  to  the  fourth  and  fifth.  The 
eighth  plea  was  to  the  third  count,  actio  non  ;  because  the 
composition  for  tithes,  in  said  third  count,  alleged  to  hare 
been  assessed  and  applotted  on  the  lands  in  said  third  count 
specified,  was  a  composition  for  tithes,  made  on  Idth  day 
of  December,  1833,  pursuant  to  the  Acts  then  in  force, 
relating  to  the  establishment  of  compositions  for  tithes  in 
Ireland;  and  that  the  rent-charge,  in  said  third  count 
mentioned,  is  three-fourths  of  a  certain  portion  of  the  entire 
annual  amount  of  the  last-mentioned  composition,  which, 
pursuant  to  the  Acts  of  Parliament,  was  assessed  and 
applotted  on  the  lands  in  said  count  also  mentioned*  And 
that  for  the  full  period  of  thirty  years,    next  before  the 
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establishment  of  the  composition  for  tithes  in  the  said  third 
count  mentioned,  the  said  lands,  in  said  third  count  men- 
tioned, were  held  occupied  and  enjoyed  without  payment 
or  render  of  tithes,  or  of  money,  or  of  other  matter  in  lieu 
thereof.  The  ninth  plea  was  similar  to  the  eighth,  alleging 
the  exemption  to  have  been  for  sixty  years  before  the 
establishment  of  the  composition.  The  tenth  plea  was  to 
the  first  count,  traversing  the  allegation  as  to  the  defend- 
ant's estate.  The  eleventh  plea  was  to  the  second  and 
third  counts;  traversing  the  allegation  of  the  defendant 
having  the  first  interest  equivalent  to  a  perpetual  interest, 
within  the  meaning  of  the  Act,  in  the  second  and  third 
counts  in  that  behalf  respectively  mentioned. 

The  plaintiff  demurred  generally  to  the  second  plea, 
so  far  as  the  same  professed  to  be  an  answer  to  the  first 
count  of  the  declaration,  and  to  the  fourth  plea ;  and 
replied  to  the  third  plea,  so  far  as  the  same  professed  to 
answer  the  first  count,  and  to  the  fifth  plea,  precludi 
nan;  because  that  at  the  time  of,  and  for  sixty  years 
preceding  the  establishing  of  the  composition  for  tithes 
in  said  first  count  mentioned,  and  upon  and  during  the 
13th  of  December,  1833,  and  for  sixty  years  then  next 
preceding,  the  tithe  of  the  said  lands  in  the  said  first  count 
mentioned,  was  payable  and  of  right  ought  to  be  paid 
to  the  said  plaintiff  and  those  under  whom  he  claims. 
And  this  he  is  ready  to  verify,  &c.  To  the  second  and 
third  pleas,  so  far  as  the  same  professed  to  be  an  anwer 
to  the  second  count,  and  to  the  sixth  and  seventh  pleas, 
the  plaintiff  replied,  that  the  composition  in  the  first 
and  second  counts  mentioned  and  the  several  composi- 
tions in  the  second,  third,  sixth  and  seventh  pleas 
mentioned,  were  and  are  the  same  composition ;  and 
that     the     same    having     been     duly    appealed     from 


1842. 
Shannon 

V. 
DoWD£N. 
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1842.        under,  and  in  pursuance  of  the  several  acts  relating  to 


^^ 


Shannon  tithe  composition  in  Ireland,  the  same  was  afterwards 
DowDEN.  on  the  24th  of  June,  1834,  duly  confirmed  by  die 
decree  of  the  Lord  Lieutenant  and  Privy  Council, 
pursuant  to  the  said  Acts  of  Parliament ;  and  that  the 
tithe  of  the  said  lands  in  the  second  count  mentioned, 
having  been  continually  claimed  and  demanded  for  and 
during  one  whole  year  next  preceding  the  establishment 
of  said  last  mentioned  composition,  and  a  suit  having  been 
theretofore  pending  in  the  Equity  side  of  the  Court  of 
Exchequer  for  the  recovery  by  the  said  plaintiff  of 
the  tithe  of  the  said  lands  in  the  said  second  count  of 
the  said  declaration  mentioned,  for  the  years  1832  and 
1833,  afterwards,  and  after  the  establishment  of  the  said 
last  mentioned  composition,  and  while  the  said  suit  was 
so  pending  as  aforesaid,  to  wit  on  the  10th  of  August, 
1837,  it  was  agreed  between  the  plaintiff  and  the  defend- 
ant, who  was  then  the  person  liable  to  the  payment  of 
the  composition  applotted  on  said  last  mentioned  lands, 
as  well  for  the  portion  of  said  lands  in  the  occupation 
of  said  defendant  as  for  the  portion  of  the  same  lands 
then  in  the  possession  of  his  undertenants,  by  and  with 
the  privity  and  consent  of  the  said  undertenants,  that 
the  said  defendant  should  pay  to  the  plaintiff  in  lieu  of 
all  tithes  and  tithe  composition  claimable  by  the  plain- 
tiff in  respect  of  the  said  last  mentioned  lands,  a  sum  equal 
to  the  amount  of  the  composition  applotted  on  said  last 
mentioned  lands  for  three  years,  with  a  reduction  of  £30 
per  cent  thereon.  And  that  the  defendant  afterwards,  to 
wit,  &c.,  in  pursuance  of  the  said  agreement,  paid  the 
said  sum  equal  to  the  said  three  year's  amount,  with 
such  reduction  as  aforesaid  ;  and  the  said  plaintiff  received 
the   same    in    lieu    of    all    tithe    and    tithe    composition 
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claimable    by   him    in    respect    of  said    last    mentioned        1842. 
lands.      The    plaintiff  also   replied    to    the    second   and     Shannon 

v. 

and  third  pleas  so  far  as  the  same  professed  to  be  an  Dowden. 
answer  to  the  third  count  of  the  declaration,  and  to  the 
eighth  and  ninth  pleas,  that  at  the  time  of,  or  within 
one  year  next  before  the  establishment  of  the  composi- 
tion for  the  tithes  of  the  said  parish  in  the  said  third 
count  mentioned  or  referred  to,  and  at  the  time  of  the 
establishment  of  the  several  compositions  in  the  second, 
third,  eighth,  and  ninth  pleas  respectively  mentioned, 
-which  are  the  same  compositions  in  said  third  count 
mentioned  and  referred  to,  and  upon  and  during  the  13th 
December,  1833,  and  for  one  whole  year  then  next 
preceding,  no  exemption  or  discharge  of  the  said 
lands  in  the  said  third  count  mentioned  was  acted  on. 
And  this  he  is  ready  to  verify,  &c.  The  plaintiff  tendered 
issue  in  fact  on  the  tenth  and  eleventh  pleas. 

The  defendant  by  his  rejoinder  demurred  specially  to 
the  replication  to  the  third  and  fifth  pleas ;  he  joined 
in  the  demurrers  to  the  second  and  fourth  pleas  ;  he 
demurred  specially  to  the  replication  to  the  second  and 
third  pleas  as  to  the  second  count,  and  to  the  sixth  and 
seventh  pleas ;  and  rejoined  to  the  replication  to  the 
second  and  third  pleas  to  the  third  count,  and  to  the 
eighth  and  ninth  pleas,  an  exemption  of  the  lands  from 
payment  of  tithes  for  one  year  next  before  the  establish- 
ment of  the  composition  for  tithes  in  the  third  count 
mentioned,  and  upon  the  13th  December,  1833,  and 
for  one  whole  year  then  next  preceding;  and  this  he  is 
ready  to  verify,  &c.  The  rejoinder  joined  the  issues 
tendered  by  the  replication  to  the  tenth  and  eleventh 
pleas. 
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1842. 


Shannon 

DOWDEN. 


The  rebutter  joined  in  the  demurrer  taken  by  the 
rejoinder,  and  pleaded  that  at  the  time  of  the  estabfiik- 
ment  of  the  composition  for  the  tithes  of  the  said  pansh, 
and  upon  the  13th  December,  1833,  and  for  one  whde 
year  then  next  preceding,  no  exemption  or  discharge  of 
the  said  lands  was  acted  on  as  in  the  replication  leC 
forth,  and  upon  this  he  tendered  an  issue  in  hcL 


The  defendant  joined  this  last  mentioned  issue. 

The  case  now  came  on  to  be  argued,  upon  the  demurrer 
to  the  second  and  third  pleas. 

Reeves  and  Leslie^  for  this  demurrer. — The  pleading  is 
framed  on  the  1 8th  section  of  1  &  2  Vic.  c.  109(a),  and 
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(o)  1  &  5  Vic.  c.  109, 8.  18,  enacts,  "that  all  prescriptions  or  claims  of,  or 
for  any  modus  decimandi,  or  of  or  to  any  exemption  from,  or  discharge  of 
tithes,  shall,  in  all  cases  whatever,  be  sustained,  and  be  deemed  good  and 
valid  in  law,  upon  evidence,  showing,  in  cases  of  claim  of  a  modut  deci- 
mandif  the  payment  or  render  of  such  modus ;  and  in  cases  of  claim  to 
exemption  or  discharge,  the  enjoyment  of  the  land  without  payment  or 
render  of  tithes,  money,  or  other  matters  in  lieu  thereof,  for  the  full  period 
of  thirty  years,  next  before  the  establishment  of  a  composition  for  soA 
tithes  under  the  Acts  for  that  purpose  made,  unless,  in  the  case  of  t 
claim  of  a  modus  decimandi,  the  actual  payment  or  render  of  tithes  in 
kind,  or  of  money,  or  other  thing  differing  in  anK>uQt,  quality,  or 
quantity,  from  the  modus  claimed ;  or  in  case  of  claim  to  exemption  or 
discharge,  unless  the  render  or  payment  of  tithes,  or  of  money,  or 
other  matter  in  lieu  thereof,  shall  be  shown  to  have  taken  place  at 
some  time  prior  to  such  thirty  years ;  or  it  shall  be  proved  that  rack 
payment  or  render  of  modus  was  made,  or  such  enjoyment  was  had  by 
some  consent  or  agreement  expressly  made  or  given  for  that  purpose 
by  deed  or  writing :  and  if  such  proof  in  support  of  the  claim  of 
exemption,  shall  be  extended  to  the  full  period  of  sixty  years,  next 
before  the  establishment  of  such  composition,  such  claim  shall  be 
deemed  absolute  and  indefeasible,  unless  it  shall  be  provcMl  that  such 
payment  or  render  of  modus  was  made,  or  such  enjoyment  was  had  by 
some  consent  or  agreement,  expressly  made  or  given  for  that  purpose 
by  deed  or  writing ;  and  where  the  render  of  tithes  or  compositions 
for  tithes  might  have  boen,    in  ra«e  this   Act  had    not   been  made. 
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thofte  pleas  are  bad  on  general  demurrer,  because  no  plea 
of  exemption  in  the  language  of  this  section,  is  given  by 
the  Act,  and  it  is  only  the  evidence  of  a  prescriptive  exemp- 
tion that  is  the  subject  of  the  section.  Before  the  Act 
was  passed  for  the  establishment  of  tithe  composition,  both 
ejcemptions  and  discharges  existed ;  some  temporary,  others 
perpetual ;  monastery  lands  were  privileged  from  payment 
of  tithe,  but  at  the  abolition  of  monasteries,  the  crown 
took  possession  of  the  lands  annexed  to  them;  and  the  statute 
33  Hen.  VII.  st.  2,  c.  5,  continued  the  exemption  of 
these  lands  in  the  hands  of  private  persons ;  but,  if  such 
persons  made  leases  of  them,  they  then  became  subject  to 
the  payment  of  tithe ;  except  in  this  way,  a  lay  person 
oould  not  be  altogether  exempt  from  tithe,  but  might  have 
been  discharged  by  payment  of  a  composition  real.  When 
the  Tithe  Composition  Act,  4  Geo.  IV.  c.  99,  passed, 
there  might  have  been  an  exemption  or  a  discharge  from 
tithe ;  but  the  party  relying  on  either,  was  bound  to  go 
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demanded  by  any  archbuhop,  bishop,  dean,  prebendary,  parson,  vicar, 
or  other  corporation  sole,  whether  spiritual  or  temporal,  or  by  the  said 
eoclesiastical  commissioners ;  then,  every  such  prescription  or  claim 
shaU  be  valid  and  indefeasible,  upon  evidence,  showing  such  payment 
or  render  of  modut  made,  or  enjoyment  had,  as  is  herein-before  men> 
tioned,  applicable  to  the  nature  of  the  claim,  for  and  during  the  whole 
time  that  two  persons  in  succession  shall  have  held  the  office  or  benefice* 
in  respect  whereof  such  render  of  tithes,  in  kind,  might  have  been 
claimed,  and  for  not  less  than  three  years  after  the  appointment  and 
institution  or  induction  of  a  third  person  thereto ;  provided  always, 
that  if  the  whole  time  of  the  holding  of  two  such  persons  shall  be 
less  than  sixty  years,  then  it  shall  be  necessary  to  show  such  payment 
or  render  of  modus  made,  or  such  enjoyment  had,  not  only  during  the 
whole  of  such  time,  but  also  during  such  further  number  of  years, 
either  before  or  after  such  time,  or  partly  before  and  partly  after,  as 
shall  with  such  time  be  sufficient  to  make  up  the  full  period  of  sixty 
years;  and  also  for  and  during  the  further  period  of  three  years, 
after  the  appointment  and  institution  or  induction  of  a  third  person  to 
the  same  office  or  benefice,  unles  it  shall  be  proved  that  such  payment 
or  render  of  modus  was  made,  or  such  enjoyment  was  had,  by  some 
consent  or  agreement  expressly  made  or  given  for  that  purpose  by 
deed  or  writing." 
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*- — t 
Shannon 

V. 
DOWDBN. 


through  his  case  strictly,  both  in  pleading  and  in  proof; 
Bosanquet  on  Tithesy  74  &  75 ;  Shelfords  Beal  Pnfperif 
AcUy  27. 


[Brady,  C.B. — These  pleas  are  framed  upon  the  nodoo, 
that  the  Act  of  Parliament  gives  a  discharge  because  die 
tithes  were  not  paid.  Non-payment  for  sixty  yearamay  be 
evidence  of  the  exemption,  but  I  think  the  defiendant 
should  show  the  exemption  to  have  existed.] 

The  Court  called  on  the  defendant's  counsel  to  sostab 
the  pleas. 

CoUinsj  Q.C.,  and  CfLtary^  for  the  defendant.— Tlie 
policy  of  the  clauses  introduced  into  the  Rent-charge  Ad, 
was  to  put  an  end  to  the  necessity  which  existed  at  commoB 
law,  of  tracing  the  title  to  exemptions ;  and  we  think  tfab 
policy  is  apparent  from  the  18th  section,  taken  in  conjunc- 
tion with  the  22nd  (a),  and  that  whenever  the  tithes  had 
not,  in  fact,  been  paid  for  a  certain  period  before  the  com- 
position, the  fact  of  non-payment  was  to  exempt  the  lands 
for  ever.  The  only  answers  that  can  be  given  to  the  plea 
of  non-payment  for  thirty  or  sixty  years,  are  those  prescribed 
by  the  statute  itself;    and  the  defendant  must  state  upon 
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(a)  Sect.  22,  **  And  be  it  enacted,  that  in  all  proceedings  to  be  Uken 
after  the  passing  of  this  Act,  for  the  purpose  of  determining  tbe 
exemption  or  discharge  of  any  lands  from  tithes,  it  shall  be  sofficieiU 
to  allege  that  the  modus,  or  exemption,  or  discharge  claimed,  mtf 
actually  exorcised  and  enjoyed,  for  such  of  the  periods  mentioned  in 
this  Act  as  may  be  applicable  to  the  case.  And  any  provision,  excep- 
tion, incapacity,  disability,  contract,  agreement,  deed  or  writing 
herein  mentioned,  or  any  other  matter-of-fact  or  law  not  inconsistent 
with  the  simple  fact  of  the  exercise  and  enjoyment  of  the  matter 
claimed,  shall  bo  specially  alleged  and  set  forth,  and  shall  not  be 
received  in  evidence  or  any  general  traverse  or  denial  of  the  matter 
claimed." 
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his  plea  the  ground  of  discharge  upon  which  he  relies.  It  1842. 
would  be  useless  to  burden  the  record  with  a  statement  Shannon 
when  you  are  not  bound  to  prove  what  is  mentioned  in  it.  Dowdbn. 
We  might  state  any  case  that  we  thought  proper,  as  no 
issue  could  be  taken  upon  any  of  our  allegations ;  the  only 
essential  part  of  our  case  would  be  non-payment  for  thirty 
or  sixty  years.  [Brady,  C.B. — All  you  say  is,  that  the 
exemptions  commenced  on  the  day  when  the  Act  of  Par- 
liament commenced.]  That  allegation  is  immaterial ;  it  is 
like  an  allegation  virtute  cujus.  The  Act  confers  a  new 
title  upon  us ;  if  we  have  drawn  a  conclusion  from  the 
fieu^ts,  it  is  merely  argumentative  pleading,  and  cannot  be 
taken  advantage  of  upon  general  demurrer;  Bac.  Ab. 
"Pleas,"  I.  5,  AUeyn,  33;  2  Saund.  319.  [Brady, 
C.B. — The  Act  gives  you  an  easy  mode  of  proof,  but  you 
treat  the  Act  as  giving  you  an  exemption.  You  may 
allege  a  prescription  from  time  to  which  the  memory  of 
man  runneth  not  to  the  contrary,  and  prove  that  you  made 
no  payment  for  sixty  years,  instead  of  going  back  to  the 
time  of  Richard  I.]  There  are  several  cases  on  the 
English  statute,  of  prescription  and  tithes ;  2  &  3  Wm.  IV. 
c.  71 ;  2  &  3  Wm.  IV.  c.  100.  Wynantsv.  Ltndon{a); 
Thorpe  v.  Mattingley  (b). 

Brady,  C.  B. — We  are  of  opinion  that  these  pleas 
must  be  disallowed,  upon  the  ground  that  these  are  not 
the  pleas  given  by  the  Act  of  Parliament.  The  matter 
occurs  to  my  mind  so  plainly,  that  1  should  be  unwilling 
to  occupy  the  public  time  in  discussing  it;  but  as  it 
is  a  matter  involving  such  important  rights,  we  may  go 
into  it  a  little  more  fully  than  we  otherwise  would. 
The   pleas  are   framed  on  the  assumption,    that  the  Act 

(a)  Law  Journal,  121.  (6)  2  Y.  &  J.  438. 
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1842.        gives  an   exemption   de  novo^  on  mere  non-payment  for 
Shannon     the  time  therein  specified.     They  do   not,   in  my  imid, 
DowDBM.     give  any  such  exemption ;    the  words  are  so  plam  diik 
they  would  satisfy  any  man.     It  is  a  linutation,  proni- 
ing  an  easier  mode  of  proof  than  would  otherwise  oier. 
(reads  section  18).  Again,  in  the  subsequent  section  mattm 
are  treated  of  in  the  same  way.     Section  22  proTides,  tint 
it  shall  be   sufficient  to  allege,  in    all  proceedings,  tkt 
the  modus  or  exemption  or  discharge  claimed,  was  actually 
exercised  and  enjoyed  for  such  of  the  periods  mentioiied 
in  the  Act  as  may  be  applicable  to  the  case.     I  caimoi 
conceive   how  any  firamer  of   an   Act    can    use  plainer 
language.     The    enjoyment    alluded    to    in    that  sectiim 
should  not  be  a  mere  non-payment,  but  a  legal  exemp- 
tion.    Section  19th  affords  an  answer  to  the  deSendanfs 
construction,    that   a   new    exemption  is    given   by  tlu 
Act     In  the  present  case  it  appears   that  the   compoa- 
tion   was  made   long   before   the   passing^   of    this  Act; 
and  therefore  it  appears  that  no  exemption  was  aijoyed 
before  the  Act  was  passed,  if  the  Act,  for  the  first  time 
gives  a  new  right.     We  are  referred  to  the  cases  (m  the 
English   Acts :  they  are  similar  to  this :    the  words  ^^  as 
"  of  right"  which   occur  in  the  English  Act   are  not  in 
this    Act ;    but  there   are   words    tantamount ;    and   the 
Courts  in  England  held  that  a  plea,  stating  the  holding 
was     of  right  was   sufficient   within    the    words  of  the 
Act.     But   here   he    has  not   pleaded    an    enjoyment  in 
the  words    of  the  Act.     It  is  said  that    the    Courts  use 
language  as  if  the  Act  conferred  the  right;    that  is  too 
strong: — for,    showing  a  mere  tortious   intrusion,  always 
resisted,   would  not  be   within    the   Act.       Upon    these 
grounds  I  am  of  opinion  that  the  Act  has  not  been  rightly 
pleaded,   whether   the    defendant    should    plead    an  old 
exemption  or  plead  in  the  words  of  the  Act.     It  has  been 
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irged   that   these   pleas    may  be   sustained    on    general       1842. 

iemurrer,    because    as    was    urged    by   Mr.    CoUinsj   it     Shannon 

ppears  on  the  plea  that  circumstances  exist  which  would     Dowden. 

entitle  us  to  say  that  the  defendant  was  discharged.     But 

irhich   of   the  three  methods  of   discharge  stated  in  the 

tbove  section,  exemption,   modes  or  discharge,  shall  we 

lold  to   be  right  ?     Again,  the  pleader   has  taken  upon 

iimself  to  draw   his  own  conclusion,    that   by  force    of 

lie  Act  he  enjoyed  an  exemption,  which  he  shows  never 

to  have   existed  before.     How  can  it  be  said   that  this 
is  only  ground  of  special  demurrer  ?     On  these  grounds 

[  am  of  opinion,  that  these  pleas  must  be  disallowed. 

Richards,  B. — I  am  of  the  same  opinion  with  my 
Lord  Chief  Baron ;  and  I  would  merely  ask  in  addition, 
what  this  defendant  claims  by  his  pleas  ?  He  claims  an 
exemption  by  the  fact  of  non-payment  alleged  in  his  plea ; 
he  ought  however  to  have  alleged  the  enjoyment  of  an 
exemption,  not  of  mere  non-payment.  Here  he  does 
not  allege  the  enjoyment  of  any  such  right ;  but  he  claims 
an  exemption  as  created  from  15th  August,  1833,  and  not  as 
existing  before.  On  these  grounds  I  think  the  pleading 
is  defective. 

Allow  the  general  demurrer  taken  ore   tenus  to  the 
pleas  from  the  second  to  the  seventh  inclusive. 

CoJlinSy  Q.  C,  asked   permission   to  amend   the  pleas 
within  a  limited  time. 

Leslie. — We  ought  to  have  the  full  benefit  of  our  general 
demurrer  and  to  have  judgment  on  the  whole  record. 

RicsARBS,  B. — We  will  permitthe  defendant  to  amend,  and 
order  that  he  riiaU  pay  the  costs  within  a  week  aftter  taxation. 


542  CASES  IN  HILARY  TERM. 


1842 

^ — ^^—^  MURPHY  V.  MEREDITH. 

Exchequer 

OF  Pleas. 

Sat,  Jan,  29. 

plaintiff;  an  Ihis  was  an  action  of  assumpsit,  by  an  attorney,  for  the 
impliedfor  pay.  ^^lount  of  a  bill  of  costs  for  business  done  by  him  for 
o?  eosta  *nof^  defendant.  The  costs  were  composed  of  several  items, 
taxed,  someof  gQjQ^    Qf   ^hich  were  for   business   done    more  than  ax 

the  Items  of 

whidi,  it  was  years  before  the  bringing  of  the  action ;  but  the  plamtiff 
admitted  by 

the  plaintiff  in  relied  upon   the  following  communications  as  taking  the 

his  application,  x  •     •      • 

were  barred  by  case  out  of  the    Statute  of  Lmiitations.     The  first  wis 

the  Statute  or 

Limitations,  &  letter  from  the  plaintiff  to  the  defendant,  dated  9th 
the^defendw^  May,  1840,  in  which  the  plaintiff  said  "  I  dare  say  you 
«'eplyI"Mi\Jp!  "  Diust  almost  forget  that  I  have  a  demand  upon  yoa 
to  "ouTcosts  "  ^^^  ^  ^^  ^^  co^tBj  to  which,  if  you  were  so  disposed, 
which  will  be    «<  you  miirht    almost  plead  the    Statute    of  Limitations; 

best  for  both  J  ^  r 

parties,  as  the  «  that,    however,  is  my  own   fault.     I  take    the   liberty 

one  will  know 

what  he  is  to    <^  to  inclose   the    account  of   my  small   demand   against 

give  and  the 

other  what  he  ^^  you.'*  This  amounted  to  £62.  The  defendant,  through 
Held  that  this  a  Mr.  Palmer^  offered  the  plaintiff  a  sum  much  less  than 
acknowledg-  h^^s  demand  in  full,  for  the  amount  due  to  him;  and 
to  uJc^thT^f  the  plaintiff  then  wrote  another  letter  to  the  defendant 
rroV^l^iH- as  follows:- 

tions,     3  &  4 
Wm.IV.  C.27. 

*^28th  October,    1840." 


^^  I  was  surprised  at  the  smallness  of  the  sum  offered 
"  by  Mr.  Palmer.  I  am  prepared  to  prove  that  you 
<^  are  indebted  to  me  in  a  sum  of  four  times  the  amount 
^^  — I  am  aware  some  of  the  matters  are  beyond  six  years, 
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but  I  take  it  for  granted  that  you,  an  honourable  and        1842. 
bigh-minded   gentleman,   will   not    take   advantage   of     Murpht 
*'  the  Statute  of  Limitations  against  me."  Meredith. 

To  this  the  defendant  replied  in  the  following  letter 
to  the  plaintiff. — 

"  Ist  November,  1840." 

"  I  found  your  letter  here  on  my  return  home.     Mr. 
**  Palmer  will  attend  for  me  to  tax    your   costs ;    which 
^^  will  be  best  for  both  parties,   as  one  will   know  what 
»  **  he  is  to  pay,  and  the  other  what  he  is  to  receive." 

In  the  ensuing  February  the  plaintiff  furnished  a  bill 
of  costs  amounting  to  £112,  with  the  usual  notice,  dated 
Ist  February,  1841,  calling  on  the  defendant  to  pay  it. 
The  defendant  lodged  a  sum  in  Court  to  cover  part  of 
the  plaintiff's  demand  and  pleaded  the  Statute  of  Limi- 
tations to  the  remainder.  The  case  had  been  tried  at 
the  last  assizes  for  the  county  of  Kerry,  and  the  jury 
had  found  a  verdict  for  the  plaintiff,  subject  to  the 
opinion  of  the  Court  above  whether  there  was  evidence 
to  take  the  case  out  of  the  Statute  of  Limitations. 

The  SoHcitor-Generaly  and  Hickson^  Q.  C,  now  showed 
cause  against  a  rule  obtained  on  a  former  day  for  a  new 
trial,  on  the  gpround  of  misdirection.  The  recent  Statute 
of  Limitations  makes  no  alteration  in  the  sort  of  acknow- 
ledgment which  shall  be  sufficient  to  take  the  case  out 
of  the  Statute;  but  only  requires  the  acknowledgment 
to  be  in  writing.  The  direction  of  the  learned  Judge 
was  right,  Frost  v.  Beng(mgh{a). 

(a)  1  BtDg.  266. 
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1842.  Bennett^  Q.  C.  and  Hefoij  Q.  C,  for  the  defendant^ 

Mu&PHT  The  letter  relied  on  is  not  sufficient  to  take  the  cue 
Mbbxdith.  out  of  the  Statute.  There  is  no  promise  to  pay,  nor 
an  acknowledgment  of  an  ascertained  debt.  Fearn  v. 
Lewts(d);  Morrell  v.  FrithQji) ;  HeUingg  ▼.  Shaxc[e); 
Miller  v.  Caldwdl{i) ;  some  items  of  the  account  were 
barred ;  others  were  not,  and  the  letter  mig^ht  only  mean, 
let  me  see  how  the  account  stands,  and  I  will  pay  die 
balance.  [Pennefather,  B. — There  must  be  an  explicit 
acknowledgment  of  a  debt  due  but  it  is  not  neoemy 
that  the  amount  of  the  debt  be  ascertained].  It  if  not 
an  absolute  promise  to  pay  more  than  the  costs  wUcb 
appeared  due  on  taxation,  and  the  costs  were  nerer 
taxed  at  all.  The  declaration  should  have  gone  ob  to 
state  that  the  costs  had  been  taxed. 

Bradt,  C.  B. — We  are  all  agreed  that  the  letter  of 
1st  November,  amounts  to  an  adcnowledgment  within 
the  Statute.  All  the  authorities  go  to  is,  that  the 
writing  must  refer  to  the  subject  matter  of  the  cause 
of  action ;  and  be  one  from  which  a  promise  to  pay  may 
be  inferred ;  CoUedge  v.  H6me{e)  is  very  like  the  present 
case.  The  justice  of  the  case  requires  that  a  verdict  be 
entered  for  £54,  and  that  the  defendant  pay  the  costs 
of  the  motion. 


(a)  6  Bing.  849.  (6)  3  M.  &  W.  402, 

(c)  7  Taunt,  608,  (rf)  3  Dow.  &  R.  267. 

(«)3  Bing.  119. 
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COLEMAN,  Petitioner— MASON,  Respondent.  1042. 


ROCHE&  O'GRADY,  Petitioners— SAME  Respondent.   Equity  Ex- 

CHEQUER. 

Tues.  \8t  Feb, 

A  HE  petitioner  in  the  first  matter  was  a  judgment  creditor  A  judgment- 

creditor  who 

of  the  respondent,  and  had  obtained  a  conditional  order  for  has  obtained  a 
a  receiver  under  the  sherilTs  act,  on  the  30th  November,  der  to  extend 

1835,  which  was  made  absolute  on  the  ICth   February,  ano^hej.  matter 

1836.  A  Mr.  Gleeson  was  thereupon  appointed  receiver  ^j,i^^  Q^JoV^i^* 
in   that  matter,  over  certain  lands  called  Cooleen.  in  the  ^^^rwards 

'  '  made  absolute, 

county  of  Limerick^  of  which  the  respondent  was  tenant  ^^'  P''V?^  ^^. 

^  *  the  creditor  in 

for  life.     Some  time  after  the  appointment  of  the  receiver,  ^liose  matter 

^^  'the  receiver 

a  Mr.  Harte^  who  was  a  relation  of  the  respondent,  entered  bad  been  first 

.  ,  .  appointed, 

into  an  arrangement  with  Coleman^  and  passed  his  pro-  is  not  entitled 

•  t  •  t  1     A  to  the  arrears 

missory  note  to  him  on  the  10th  August,  1836,  payable  at  of  rent  due  at 
three  months,  for  £100,  to  secure  CWowfl/i*^  demand,  and  order^extend- 
thereby  prevent  the  lands  being  let  to  a  stranger.     The  ^"^^^^^j^J^^'g^^^^ 
lands  were  then  let  to  one  of  the  respondent's  family.  The  sequently  re- 

*  "^  ceived  by  the 

petitioners  in  the  second  matter  were  also  judgment  creditors  receiver. 
of  the  respondent,  but  were  prior  to  Coleman ;   they,  on  case  the  right 

of  the  creditor 

the  25th  May,  1837,  obtained  a  conditional  order  to  extend  who  extends 

the  receiver 

the  receiver  to  the  second  matter,  which  order  was  made  attaches  at  the 
absolute  on  the  18th  June,  1837.     It  appeared  by  the  first  conditional  or- 
account  passed  by  the  receiver,  that  he  had  received  out  of  ^j^^^^  *^[nj 
the  said  lands,  from  the  1st  May  and  1st  July,  183G,  to  1st 
May  and  1st  July,  1837,  a  sum  of  £81  5$.  7rf.,  and  that 
the  arrears  then  remaining  due,  to  the  last  of  these  gale- 
days,  amounted  to  £34  7^.  4£f.,   and  that  at  foot  of  such 
account  a  balance   of  £51   175.  7rf.,   or   thereabouts,  re- 
mained in  his  hands,  exclusive  of   such  arrears,   which 

2  M 
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184*2.  balance  was  lodge<l  in  Court,  to  the  credit  of  these  nuittm. 
Coleman  By  the  receiver's  second  account  it  appeared  that  the  rente 
Mabon.  due  up  to  the  gale-days  in  May  and  July,  1838,  and  all  the 
arrears  returned  in  the  first  account,  were  pud  up  to  the 
receiver.  The  respondent  died  in  1 838,  before  any  otber 
gales  became  due,  and  the  receiver  was  thereupon  remorei 
The  petitioner  Coleman  had  not  received  any  part  of 
the  rents,  but  had  been  paid  his  demand  by  the  amount  of 
Mr.  Barters  promissory  note,  which  Harte  having  paid,  lie 
took  an  assignment  of  his  judgment  from  Coleman.  No 
administration  had  been  taken  to  the  respondent. 

On  the  3rd  December  last,  an  order  had  been  obtained 
by  the  petitioners  in  the  second  matter,  that  the  accountant- 
general  should  draw  upon  the  bank  of  Ireland  in  tlidr 
favour  for  a  sum  of  £51  17^.  7df.,  then  in  bank  to  tlie 
credit  of  these  matters,  and  that  the  receiver  should  pay 
the  said  petitioners  £16  \s,  8(/.,  being  the  balance  of  a 
sum  of  £43  Is,  6d,  due  on  the  last  account  passed  by  Imn, 
after  deducting  thereout  a  sum  of  £22  5s.  (to  which  the 
receiver  had  been  declared  entitled  by  an  order  of  the  18th 
January  List),  and  the  sum  of  £5,  due  for  vacating  his 
recognizance. 

Mr.  Tlioma^  Fitzgerald^  on  behalf  of  Richard  Harte^ 
now  moved  that  proceedings  under  the  order  of  the  3rd 
December  1841,  might  be  stayed,  and  that  it  might  be 
referred  to  the  remembrancer  to  inquire  and  report  who  is 
the  person  now  entitled  to  receive  the  sum  now  in  bank  to 
the  credit  of  these  matters,  and  also  the  sum  now  in  the 
receiver's  hands  on  foot  of  the  rents  of  the  lands  and 
premises  over  which  he  was  appointed ;  and  that  Richard 
Harte  might  be  declared  entitled  to  stand  in  the  place  of 
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the  petitioner  in  the  first  matter,  so  far  as  regards  the  rents        184-2. 
and  profits  of  the  lands  in  the  petition  mentioned,  which     Coleman 
accrued  due  prior   to  the  order  in   the  second  matter,      Mabon. 
extending  the  receiver  in  the  first  matter  thereto,  in  priority 
to  the  petitioner  in  the  second  matter ;  without  prejudice  to 
mich  claim,   if  any,   for  costs,   as  the  attorney  for  the 
petitioner  in  the  first  matter  may  have  against  the  funds  in 
court,  or  in  the  receiver's  hands. 

Independently  of  the  assignment  of  Cofeman'^  judgment, 
Mr.  Harte,  having  paid  the  debt  it  secured,  would  now  be 
entitled  to  that  security  against  the  principal  debtor ;  Copis 
▼.  MiddUton(d).  In  Barry  v.  Wilkinson{b)j  it  was  held 
that  the  order  extending  a  receiver  on  a  judgment,  attaches 
the  arrears  of  the  rent  then  in  the  tenant's  hands  for 
the  benefit  of  the  person  obtaining  it ;  but  that  case  is 
reviewed  by  the  Court  in  a  subsequent  part  of  the  same 
work(c),  and  placed  upon  its  own  peculiar  grounds.  The 
Master  of  the  Rolls  has  in  two  cases  decided  that  a  creditor 
coming  in  under  the  sheriff's  act,  did  not  affect  bye-gone 
rents ;  Rule  v.  HenTy{d)  ;  Marquis  of  Sligo  v.  0*Malley{e). 

The  Court  called  on  the  counsel  on  the  other  side. 

D.  R.  Kane  and  Cf  Shaughnessy^  for  the  petitioners  in  the 
second  matter. 

The  rents  were  realized  by  us,  and  Mr.  Harte  lay  by ; 


(a)  1  Tur.  &  Russ.  224.  (6)  3  Ir.  L.  R.  121. 

(c)  lb.  564.  id)  1  Flan.  &  KcUy,  97. 

(e)  3  Ir.  Eq.  Rep.  527. 

2m3 
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1842.  this  is  not  a  case  of  principal  and  surety.  [Pennefatbii, 
Coleman  B. — Any  one  paying  a  debt  for  another  has  a  right  to 
Mabon.  stand  in  the  stead  of  the  creditor  he  pays  off.  If  a  smety 
pays  off  a  demand,  he  is  only  a  simple  contract  creditor  at 
law,  until  he  gets  an  assignment  of  the  security  for  diat 
demand ;  but  in  equity  he  is  considered  as  having  a  right 
to  the  security  he  has  paid  off.  The  rents  were  realised  by 
Coleman  J]  Only  £7  45.  lOdf.  was  received  by  the  recdfer 
before  he  was  extended ;  and  the  Court  must  distribute 
the  fund  according  to  priorities,  as  in  a  creditor's  suit:  it  is 
the  38th  section  which  makes  a  difference  between  rents 
accrued  and  rents  received.  The  32nd  section  requires  that 
the  rents  shall  be  distributed  according  to  the  priority  of 
the  creditors,  and  if  there  were  no  other  section  than  this, 
the  Court  should  give  the  funds  to  us.  [Pennefatheb, 
B. — The  whole  must  be  construed  together.  The  person 
who  sets  the  matter  in  motion,  who  first  applies  to  the 
Court,  and  attaches  the  rents,  ought  to  be  given  the 
reward  of  his  diligence,  and  have  those  rents  which  hk 
diligence  gave  him.]  But  does  Harte  stand  in  such  a 
situation  as  entitles  him  to  avail  himself  of  this  security? 
Harte' s  conduct  has  injured  the  petitioners  in  the  second 
matter  ;  for  the  lands,  owing  to  his  interference,  have  been 
let  at  a  low  value.  ColemarCs  judgment  has,  at  all  events, 
been  satisfied.  How  could  the  judgment  creditor  swear 
the  sum  was  due,  so  as  to  revive  the  judgment  at  law  ? 
[Pennefather,  B. — It  is  unsatisfied  on  record :  that  is 
the  distinction  between  a  bond  and  a  judgment:  the 
former  is  satisfied  at  law  by  payment  of  the  amount, 
the  latter  is  not.  The  sum  is  due  to  the  equitable 
assignee  by  the  conuzor,  who  has  never  paid  it.  Yonr 
argument  would  go  to  prevent  the  assignment  of  judg- 
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ment  at  all].      The  principle  has  been  much  discussed        1842. 
in   Copts  V.  Middleton(ja)  and  Dowbiggen  v.  Boume{h).  Coleman 

V, 


Ma  BON. 


The  Chief  Baron  was  absent. 

Pbnnefather,  B. — All  that  I  mean  to  be  considered 
to  say  in  this  case  is,  that  Mr.  Harte  is  entitled  to  stand 
in  the  place  of  the  petitioner  in  the  first  matter,  and 
that  we  must  consider  the  case  as  if  Coleman  were  him- 
self in  Court  upon  this  motion.  Coleman  obtained  a 
conditional  order,  which  afterwards  was  made  absolute 
in  1836,  for  a  receiver,  upon  his  judgment  against  the 
respondent.  In  May,  1837,  Boche  and  0' Grady  applied 
for  a  receiver,  in  respect  of  their  demand,  and  on  the 
20th  May,  1837,  obtained  a  conditional  order  for  extend- 
ing the  receiver  to  the  second  matter.  Their  right,  so  far 
as  regards  the  distribution  of  this  fund,  thereby  attached 
upon  it ;  that  conditional  order  being  afterwards  made  abso- 
lute ;  for  this  Court  has  held  that  the  right  of  a  creditor 
attaches  from  the  date  of  the  conditional  order ;  therefore, 
the  date  of  the  conditional  order  of  25th  May  is  to  be 
considered  as  the  foundation  of  the  right  of  Roche  and 
OGrady  to  a  distribution  of  this  fund.  K  they  had 
come  in  here  at  the  same  time  with  Coleman^  they  would 
have  a  right  to  be  paid  in  priority  to  him;  but  not 
having  done  so,  his  right  to  obtain  what  he  now  requires 
will  depend  on  the  construction  which  we  are  to  give  the 
38th  section  of  the  3  &  4  Wm.  IV.  c.  65.  That  section 
was  made  to  enable  the  Court  to  administer  the  funds 
where   a  prior    creditor   shall   have  obtained  a  receiver 


/ 


(a)  1  Turn,  k  Euss.  224.  (6)  2  Y.  &  C.462. 
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1842.        over  his  debtor's  property.     And   it  was  enacted  that  in 
Coleman     casc   any  money   shall   be  received   by   the  recdver  so 
Mason.       appointed   by   the   prior   creditor,   it  shall  be  distributed 
and  paid  under  the  orders  of  the  Court,  as  it  would  hiTe 
been  if  such   further  order  extending   him  had  not  been 
made,  &c.     Now  in  construing  this  section,  we  are  called 
on  by   the   representatives   of    Coleman    to    say  that  die 
words  "  money  received"  in  the  Act  mean   "  rents  due;" 
and  I  think  that  is  putting  a  proper  construction  on  the 
statute.     I  think  if  we  were  to  hold   otherwise  we  should 
greatly  incumber  the  parties,  and  occasion  much  trouUe 
and  expense  in  administering  the  fund.     Still  that  trouble 
and   expense   would  not  be  a  reason   for   putting  a  con- 
struction  on    the  statute   different  from   that  which  we 
think  most  proper,  upon  the  entire  Act  taken  together. 
The  first  person  who  applies  to  this  Court  for  a  receivef 
over  the  lands  of  his   debtor  is  entitled  to  the  rents  due 
before  any  such  order  is  subsequently  obtained  by  a  prior 
creditor.        In   principle   there  is   no   difference   between 
the  actual  receipt  of   rents  and  the  being  in  a  condition 
to  receive  them ;  the  default  of  the  tenants  in  not  hamg 
actually  paid  those   rents   cannot   alter  the   rights  of  the 
parties.     I  think   also   this   construction   is    strengthened 
by  the   nature   of  this  execution  (for  it  is  an  execution), 
and   I  think   it   ought   to  be  governed  by  what  was  the 
rule   respecting   the   proceeding    in  place   of    which  the 
receiver  was  substituted.     If  this  were  a  contest  between 
two   elegit  creditors,  the  elegit  creditor  w  ho  came  in  last 
could   only  recover  rent   from   the  time  when    his  el^t 
was  sued   out,    that  is,  from  a  time  posterior  to  that  at 
which  the  puisne  creditor  has  sued  out  his  ;  and  it  would 
make  no  diflerence  whether  the  rents  were  in  the  pocket 
of  the  first  elegit  creditor  or  in  the  hands  of  the  tenants 
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of  the  lands.     I  think   that   principle   affords  a  guide  for        IS42. 
the   construction   of  this    Act    of  Parliament,  and   that     Coleman 

V. 

we  ought  to  incline  to  follow  it  when  it  saves  great  Mason. 
expense,  and  avoids  the  inquiry  which  would  be  necessary 
as  to  the  time  when  the  rents  were  received.  The  attention 
of  this  Court  was  drawn  to  the  point  when  the  Master 
of  the  Rolls  had  a  seat  upon  this  Bench,  and  we  then 
thought  the  words  ^^  rents  received"  in  the  38th  section 
meant  *^  rents  due."  That  case  has  been  since  followed 
and  adopted  by  his  Honour  in  the  case  of  Rule  v.  Henry^ 
in  1840.  It  b  very  desirable  that  there  should  be  an 
uniformity  of  decision  in  the  Courts  on  the  construction 
of  this  Act,  and  we  ought  not,  I  think,  to  alter  the 
construction  already  put  upon  it.  I  think  therefore  Mr. 
Harte  has  made  out  his  case,  and  that  he  is  entitled  to 
have  those  rents  which  fell  due  before  1st  May,  1837, 
that  is,  before  the  order  for  extending  the  receiver  to 
the  second  matter.  I  mention  the  Statute  of  3  &  4 
Victoria,  c.  105,  that  it  may  not  be  thought  we  had  over- 
looked it ;  but  this  case  must  be  decided  as  if  that  Act 
had  not  been  made. 

Richards,  B. — I  concur  in  the  construction  which 
Baron  PennefcUher  has  put  upon  this  Act.  The  case  has 
been  ingeniously  argued;  but  I  have  already  expressed 
my  opinion  on  the  point,  and  was  under  the  impression 
that  in  administering  the  rents  brought  into  Court  by 
the  receiver  appointed  by  the  Act,  we  had  acted  upon 
that  principle,  and  thought  that  this  question  had  not 
been  so  long  undecided.  I  find  accordingly  that  this 
question  was  decided  soon  after  the  passing  of  this  Act, 
and  it  is  satisfactory  to  find  that  our  decision  was  not 
receded  from  by  the  Master  of  the  Rolls,  but  has  been 
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1842.  acted  on  by  him  to  the  present  period.  Nothmg  can  be 
Coleman  more  plain  than  the  words  of  His  Honor  in  the  cue 
MjksoN.  referred  to.  I  think  the  rights  of  the  creditors  must 
have  reference  to  the  dates  of  their  conditional  ordeni 
and  I  do  not  say  that  a  creditor  who  obtained  his  order  oa 
2Jth  May,  1837,  can  insist  upon  rents  accrued  due  on  the 
1st  January,  1837,  or  1st  May,  1837.  There  being  no  in- 
solvency alleged  or  any  special  case  made,  I  think  these 
rents  must  belong  to  the  prior  creditor ;  and  that  HarU  is 
entitled  to  the  rents  which  accrued  due  and  were  received 
by  the  receiver  prior  to  the  conditional  order  obtained 
by  Roche  and  O' Grady.  We  must,  therefore,  set  aade 
the  order  of  the  3rd  December,  and  the  money  must 
be  paid  to  ^Ir.  Harte,  I  dare  say  the  parties  will  arrange 
between  themselves  the  proportions  in  which  they  are 
to  be  paid  ;  other\«'ise  we  will  direct  a  reference  to  the 
officer  for  that  purpose. 

Lefuoy,  B — I  concur  with  the  opinion  expressed 
by  my  brethren,  which,  it  appears  is  in  accordance  with 
that  of  the  Master  of  the  Rolls ;  but  as  the  question  is  one 
of  great  im[>ortanee  it  is  right  I  should  express  the  reasons 
ui>on  which  I  have  come  to  that  conclusion  upon  it. 
I  confess  I  should  have  had  much  difficulty  if  it  were 
necessary  to  decide  this  case  on  the  meaning  of  the  words 
'*  received,"  but  I  think  we  may  give  the  Act  a  construc- 
tion without  departing  from  the  strict  literal  meaning  of 
the  words,  by  the  aid  of  a  section  in  the  body  of  the 
Act.  The  question  is,  whether  the  rents  belong  to  the 
petitioner  in  the  second  matter,  or  to  the  party  standing 
in  the  place  of  the  petitioner  in  the  first  matter.  Harte 
is  now  an  assignee  of  Coleman^  and  any  question  as 
to  his   being  an  equitable  surety  is  out  of  the  question. 
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Whether  we  look  back  to  the  rights  of  judgment  creditors  JQ^2. 
at  common  law,  or  to  those  of  an  elegit  creditor  at  Coleman 
common  law,  or  whether  we  look  to  the  words  of  this  Mabon. 
Statute,  in  every  point  of  view  the  petitioner  in  the 
first  matter  is  entitled  to  those  rents.  At  common  law 
a  judgment  creditor  was  not  entitled  to  an  account  of 
rents  of  the  lands  of  his  debtor  until  he  had  first  issued 
an  elegit  on  the  judgment:  this  Statute  which  gives 
the  judgment  creditor  the  right  of  having  a  receiver 
appointed  instead  of  issuing  an  elegit,  does  not  give 
him  bye-gone  rents.  The  receiver  may  receive,  but 
has  no  title  to  retain  them.  See  then  how  that  principle 
applies  to  the  case  of  a  competition  such  as  we  have 
now  before  us.  The  words  of  the  section  are,  "  in  case 
**  any  sum  shall  be  received  by  any  such  receiver  before 
'^  an  order  shall  be  made  to  extend  him  to  the  matter 
**  of  another  petition,  the  money  so  received  by  him 
'*  shall  be  distributed  and  paid,  under  the  orders  of  the 
"  Court,  as  it  would  have  been  if  such  further  order 
*^  extending  him  had  not  been  made."  If  it  rested  there, 
there  would  be  no  great  difficulty ;  but  it  goes  on  to  say 
that  in  distributing  the  funds  thereajier  to  be  received, 
**  the  Court  shall  have  regard  to  the  rights  of  the  person  or 
*^  persons  at  whose  instance  the  order  extending  the  receiver 
"  was  made."  The  question  then  is,  how  are  they  to  be  dis- 
tributed, having  regard  to  the  rights  of  the  person  obtaining 
the  extending  order.  And  what  are  his  rights  ?  He 
can  have  no  right  to  bye-gone  rents ;  it  is  the  receiver 
in  the  first  matter  who  should  receive  them ;  his  rights 
can  only  be  taken  away  by  the  rights  of  the  other 
judgment  creditor,  and  they  only  attach  from  the 
time  of  extending  his  receiver.  Therefore,  giving  the 
words  "  received  by  him"  in  the  38th  section,  their  literal 
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1842.  meaning,  it  can  only  be  said  that  dbtribution  mmX 
be  made  according  to  the  rights  of  the  parties.  The 
words  are  **  the  Court  shall  have  regard  to  the  ligfati 
*^  of  the  person  or  persons  at  whose  instance  the  ofdcr 
^'extending  the  receiver  was  made."  Precisely  so^^ 
according  to  their  rights  as  judgment  creditoiSy  not 
according  to  the  date  of  the  judgment^  which  docs 
not  draw  after  it  any  rights  to  the  rents,  but  from  the 
date  of  the  order  for  extending  the  receiver.  We  msit 
not  construe  the  sections  of  this  Act  in  an  isolafted 
manner,  but  one  with  the  other.  In  my  own  judgmoiti 
then,  and  upon  the  opinion  of  the  Master  of  the  Rolh, 
I  am  bound  to  concur  in  establishing  this  constmctioa 
of  this  Act,  and  to  hold  Mr.  Harie  entitled  to  the 
rents  which  accrued  due  before  the  appointment  of  Ae 
receiver  in  the  second  matter(a). 

No  costs  of  this  motion. 

The  parties  subsequently  agreed  upon  the  portioD 
of  the  fund  to  be  paid  to  Mr.  Harttj  and  the  order 
of  the  3rd  December  was  therefore  allowed  to  stand. 


(a)  Sec  Keough  v.  Waring,  1  Jo.  &  C.  189. 
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M*DERMOTT,  Petitioner— MOYLAN,  Assignee  of  ^^^ 

FAHAN  an  Insolvent,  Respondent.  "  Equity 

Exchequer. 
Wednes.2Feb. 

Mr.  T.  B.  C.  Smithy  with  whom  was  Mr.  M.  CfDonnellj  q^  application 
for  the  petitioner  in  this  matter,  moved  to  make  al^so- ^^^^j^^^^^^^^^ 
lute  a  conditional  order  for  a  receiver  to  be  appointed  receiyer,  the 

*  *^  court  will  not 

over    certain   leasehold    property  of  the  defendant.      In  consider   the 

year  limited  by 

Hilary  Term,  1841,  the  petitioner  had  recovered  judgment  '3&4Vic.c.l05, 

sec.  22,  to  have 

agamst  Fahan  in  an  action  on  two  bills  of  exchange,  for  elapsed,  unless 

it  has  elansed 

£124  105.  6d.     On  the  28th  June,  1841,  Fahan  had  filed  before  the  date 
his  petition  in  the  Insolvent  Court,  and  on  July  following,  ^jona/ order  for 
was  discharged  as  an  insolvent ;  the  respondent  having  *e^^r"*^    ^ 
been  appointed  his   assignee.       The    respondent  in  his 
affidavit  to  show  cause  relied  upon  the  exception  contained 
in  the  latter  part  of  the  22nd  section  of  3  &  4  Vic.  c.  105- 

We  are  clearly  entitled  to  a  receiver  as  by  the  3  &  4 
Wm.  IV.,  c.  22,  a  judgment  is  made  a  charge  upon  chat- 
tels real.  The  respondent  seeks  to  do  away  the  effect  of 
the  section  as  regards  us,  by  the  proviso  in  the  latter  part, 
for  he  says,  that  we  are  not  entitled  to  any  priority  against 
creditors  prior  to  the  1st  November,  1840.  But  the  word 
"  creditors"  in  this  clause  means  not  simple  contract  cre- 
ditors, but  those  creditors  who  have  charges  not  being 
mortgages  or  other  specialties,  affecting  the  lands;  and 
this  construction  of  the  Act  is  strengthened  by  the  19th  & 
28th  sec.  of  the  same  Act.  The  Act  was  intended  to 
protect  prior  mortgagees,  not  to  give  a  benefit  to  mere 
simple  contract  creditors. 

Mr.  J,  D.  Fitzgerald^  for  the  respondent. — This  motion 


556  CASES  IN  HILARY  TERM. 


1842.        cannot  be   sustained,   for  the   22ud   section   of  the  Act 


M'Debmott    contains  a  proviso,  that  "  no  judgment  creditor  shall  be 

MoTLAK.      <<  entitled  to  proceed  in  equity  to  obtain  the  benefit  of 

'^  such  charge  under  this  Act,  until  after  the  expiration 

^^  of  one  year  from  the  time  of  entering  of  such  judgment" 

Mr.  Smith  and  Mr.  O^DormeU.  The  22nd  section  applies 
only  to  cases  in  which  the  creditor  proceeds  by  bill ;  for 
this  application  is  in  the  nature  of  an  execution,  not  of  a 
proceeding  within  that  section.  The  Court  will  at  all 
events  grant  us  a  conditional  order ;  it  is  only  fron&  the 
time  at  which  a  conditional  order  is  made  absolute  that  the 
year  is  to  be  reckoned. 

P£NNEFATHER,  B. — I  caunot  agree  to  that.  This  Court 
has  decided  the  contrary  principle  on  mature  deliberation. 

The  22nd  section  of  the  3  &  4  Vic.  c.  105,  says,  that  a 

judgment  shall  be  a  charge  upon  chattels  real.     That  I 

take  to  be  the  meaning  of  the  clause.     Surely,  the  creator 

may  have  the  benefit  of  that  charge  by  filing  a  petition. 

You  affect  a  chattel  interest  by  reason  of  the  21st  section, 

and  you  seek  to  avail  yourself  of  that  charge  by  the  22Dd 

section,   which  provides   that   no  person   shall    have  the 

benefit  of  this  Act  until  a  year  after. 

Cause  allowed  with  costs. 
The  Chief  Baron  was  sitting  at  Nisi  Prius. 
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ARMSTRONG  v.  MILLAR. 


1842. 


Equity 
Exchequer. 

S_  _  ^  .        ,  ..      ,   ,  ,  ,    Sat.  5th  Feb. 

AMUEL  M^DowAL,  111  the  year  1817,  duly  made  and  Where  a  tes- 

published  the  will  hereinafter  set  forth  ;  and  again  in  the  several  lega- 

year  1828,  proceeded  to  dictate  another  will  also  herein- S^J^  ^1  ^™' 

after  set  forth,  which  was  reduced  to  writing  by  his  direc  jf  f^;,-^ 

tion ;  but  he  died  before  the  second  will  was  completed,  ^^^^}  mstrn- 

*  ment,  purport- 

The  two  instruments  were  as  follows : —  ing  to  be  a 

*'  last  will  and 
testament/' 
proceeded  to 
Will  of   1828.  give  several 

lefiracies  di& 

In    the    name    of    God,  ferent  in  a- 
Amen.  I,  Samuel  M^Dowal,  game  legatees. 


Will  of  1817. 
The  last  will  of  me,  Samuel 
M^Dowal,  of  AuffheTf  made 
the  20th  day  of  September, 
1817.  In  the  name  of  God, 
Amen.  I,  Samuel  M^Dowdly 
do  by  these  presents,  in 
order  to  prevent  all  disputes 
after  my  death,  make  and 
ordain  this  my  last  will  and 
testament. 


of  Augher,  in  the  county  of  ^^i^^^^^ 
Tyrone,    Esquire,  being  of^--^^^^-^^ 
sound   memory  and  under-  ®^»,  *?^^*^® 

^  ecclesiastical 

standing:,    do    think    fit  to  ^onrt  grwited 

°  probate  of both 

make  and  publish  my  last  instruments  as 

one  will:  Held, 

will   and  testament   as  fol- that  such  lega- 
cies were  cu- 
lows  : —  lative. 


[N.B.  The  following  be- 
quest was  contained  in  a 
codicil  to  this  will,  but  is 
here  transposed.] 


I  leave  and  bequeath  to  I  leave  and  bequeath  to 
Captain  Andrew  Millar  my  Andrew  Millar,  my  nephew, 
freehold  property  in  Strabane,     the  lands  of  Skeog,  Kilfaddy, 
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1842-  Augher,  Lisbane  and  Skeog, 

ABMgTBosio  Kilfaddy,   near   Tullock,    to 

Vm 

MiLLAB.  him  and  his  heirs  for  ever. 


Glendarishj  Coolnamwidaj 
also  my  property  in  StraboM 
for  his  own  proper  use  ftr 
ever. 


First — To  the  Rev.  Andrew 
Millar  in  trust  for  his  three 
(laughters  as  follows  : — To 
Eleanor  M^Moran^  widow, 
the  sum  of  £2000  sterling. 


To   Anne  TJtompson   the 
sum  of  £2000  sterling.    To 
Martha  Mittar  the  sum  of 
£2000  sterling,  the  same  to 
be  at  their  own  disposal  to 
their  issue,  should  they  have 
any ;  if  not,  the  interest  of 
ssdd  respective  sums  belong- 
ing to  the  said  Anne  and 
Martha     Millar^    for     and 
during  each  of  their  natural 
lives ;  and  the  principal  sums 
belong^g  to  which  of  them 
shall  happen  to  die  without 
such  issue,  I  order  and  direct 
that  the  said  principal  sum 
shall  go  to,  and  devolve  to 
the  other  sister  who   shall 
have  children   or  child,    as 
she  shall  appoint;    and  in 
case  of  her  death   without 
such    will,    then    the    said 


I  leave  and  bequeath  to 
Anne  Thompson^  my  niece, 
the  sum  of  £2000  sterling, 
the  interest  thereof  only  to 
be  paid  to  her  during  her 
life  time ;  and  at  her  decease 
to  go  to,  and  be  piud  to  my 
niece  Martha  Millar;  but 
in  case  the  said  Martka 
Millar  shall  die  before  the 
said  Anne  Thompson,  then, 
and  in  that  case  I  empo^rer 
the  saidilfar^Aa,  at  any  time, 
during  her  Ufe  to  leave  and 
bequeath  said  sum  to  any 
person  she  may  think  fit. 
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principal  sum  to  be  divided 
to  each  of  her  children,  share 
and  share  alike.  If  both  the 
said  Anne  Thompson  and 
Martha  Millar  shall  die 
without  lawful  issue,  then 
in  that  case  my  will  is  that 
the  said  principal  sum  or 
sums  so  bequeathed  to  them, 
or  either  of  them,  shall  at 
their  decease  go  to,  and  be- 
long to,  Eleanor  M^Moranj 
and  her  issue,  share  and 
share  alike. 


1842. 


Abmstbono 

V. 
MiLLAB. 


Secondly, — To  James 
M^Dowaly  my  natural  son, 
£5000  sterling,  should  he 
be  living  at  the  time  of  my 
death,  and  if  not,  the  same 
to  be  paid  his  children,  James 
and  Margaret  M^Dowal^  or 
any  other  child  or  children 
of  his  lawfully  begotten, 
provided  they  live  to  the  age 
of  21,  and  marry  with  the 
consent  of  the  said  JameSy 
their  father. 


I  leave  and  bequeath  to 
James  M^Dowal  eldest  son 
of  James  M^Dowaly  deceased, 
who  was  my  natural  son, 
the  sum  of  £500  to  be  paid 
him  on  attaining  the  age  of 
twenty-one  years.  I  leave  to 
Margaret  M^Dowal^  eldest 
daughter  of  my  said  natural 
son,  the  sum  of  £300,  ster- 
ling, to  be  paid  her  on  at- 
taining the  age  of  twenty- 
one  years,  or  day  of  mar- 
riage, provided  she  shall 
marry  with  the  consent  of 
my  executors.  I  leave  and 
bequeath  to  Fanny  and 
Johanna  M^Dowalj  children 
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1842. 


Armstrong 

V. 

Millar. 


of  the  said  James  M^Dmral, 
the  sum  of  £300  each,  to 
be  paid  them  respecdrely  on 
their  attaining  the  age  of 
twenty-one  years,  and  pro- 
vided they  marry  \nth  con- 
sent of  my  executors. 


Thirdly,- — To  James 
Browne^  wheelwright,  hus- 
band to  Mary  Browne,  my 
natural  daughter,  £4000, 
the  same  to  be  put  to  in- 
terest for  the  use  of  their 
children,  share  and  share 
alike,  as  soon  as  they  shall 
come  to  the  age  of  twenty- 
five,  and  be  married  with  the 
consent  and  approbation  of 
their  parents. 


I  leave  and  bequeath  to 
James  Browne,  of  Jygkerj 
the  sum  of  £300,  and  to 
his  son  Maihew  Bromm, 
my  property  near  Clo^, 
called  Terrew  ;  also  all  mj 
property  in  the  town  of 
Augher,  which  I  hold  onikr 
Sir  William  RichardKm,  vith 
the  appurtenances  thereto 
belonging,  and  in  as  foil 
and  ample  a  manner  as  I 
hold  the  same.  To  Samud 
Browne,  son  of  said  Jam% 
Browne,  the  tenements  in 
the  Sheragh,  and  the  land 
thereto  belonging,  let  to 
Brennan. 


Fourthly, — I  leave  and 
bequeath  to  Anne  M^Dowal, 
my  natural  daughter  by  Bell 
M'Gwan,  £1000  for  the  use 
of  her  children,  to  be  put 
to  interest  for  the  use  of  her 


And  I  leave  to  Anm 
M^Dowal,  otherwise  M^Car- 
ney,  my  natural  daughter  by 
Bell  M^Cowan,  the  sum  of 
£600  to  be  put  to  interest 
for  the  benefit  of  her  chil- 
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children  by  Neil  M^  Carney^ 
her  husband,  share  and  share 
alike. 


dren,    and  the   principle  to        1842. 
be  paid  them  on  attainbg   Aemstbono 
twenty-one  years. 


V, 
MlLLAB. 


Fifthly, — I  leave  and  be- 
queath to  Mary  M^DowaU 
my  natural  daughter,  now 
married  to  John  Armstrong^ 
£2000  sterling,  and  to  her 
issue  in  case  she  should  have 
any ;  if  not,  to  go  to  the 
issue  of  her  sister,  Anne 
M^Camey  ;  and  if  said  Anne 
should  die  without  such 
issue,  the  whole  principal 
sum  or  sums  so  bequeathed 
to  them,  to  go  to,  and  de- 
volve to  the  aforesaid  James 
M^Datoaly  and  his  issue, 
who  I  also  leave  and  appoint 
residuary  legatee. 


I  leave  to  Mary  my  na- 
tural daughter  married  to 
John  Armstrong,  £300  to  be 
put  to  interest  for  the  be- 
nefit of  her  children,  the 
principal  to  be  paid  them  on 
attaining  twenty-one  years. 


I  leave  £200  to  the  Pres- 
byterian Congpregation  of 
Carrantali  for  the  keeping 
and  repair  of  the  Meeting 
House  of  said  congregation. 
The  said  £200  to  be  laid 
out  at  interest,  which  inte- 
rest is  to  be  applied  for  ever 
in  keeping  the  said  Meeting 
House  in  good  repair  for  the 
support  of  God's  worship 
therein. 


I  leave  to  the  congrega- 
tion of  Carrantal  Presbyte- 
rian Meeting-house,  and 
the  Minister  for  the  time 
being  £100,  the  principal 
sum  to  be  invested  and  the 
interest  to  go  towards  keep- 
ing the  house  in  repair. 

(Here  4he  will  of  1828, 
ended.) 

2n 


562  CASES  IN  HILARY  TERM. 


1842.  The  testator  then  proceeded  by  the  first  will  to  i^ipoint 


N^ 


Armstrong  the  Rev.  Andrew  Millar^  Captain  Burnside  and  Thomat 
Millar.  Knox  Hannyngton^  bis  executors ;  and  John  King  Lrm  of 
Dublin^  to  be  bis  trustee.  By  a  codicil  to  this  will,  the 
testator  bequeathed  all  his  property  in  the  city  of  Dublin, 
to  Andrew  Millar^  son  to  the  Rev.  Andrew  Millar^  and  Iub 
heirs  for  ever.  And  by  the  other  codicil  already  mentioned, 
dated  1 8th  December,  1817,  the  testator  left  and  bequeathed 
to  Captain  Andrew  Millar^  his  freehold  property  in  Sfns- 
baney  Auffher,  Lisbane  and  Skeog^  Kilfaddy  near  TkUod; 
to  him  and  his  heirs  for  ever.  And  left  and  bequeathed  to 
James  APDowaH  aforesaid,  his  household  furniture^  gooi^ 
and  chattels,  and  stock  of  every  kind,  and  also  appointed 
him  residuary  legatee,  ^*  after  paying  the  debts  due  by  ne, 
^'  and  the  aforesaid  legacies,  with  those  herdnafter  to  be 
^'  named  and  bequeathed  in  this  or  any  other  codicil  an- 
**  nexed  to  this  my  will."  The  testator  then  by  this  and 
another  codicil  gave  some  further  legacies,  and  directed  that 
in  case  the  amount  of  the  debts  due  to  him  at  the  time  of 
his  decease,  should  not  be  sufficient  to  pay  the  general 
legacies  mentioned  in  his  will,  then  in  that  case  he  ordered 
the  said  deficiency  to  be  deducted  equally  off  each  of  the 
respective  legacies  in  equal  proportions  to  the  legacies. 
The  testator  then  bequeathed  to  Andrew  Millar  certain 
property,  in  Dublin  and  Monaghan  in  fee.  In  a  schedule 
annexed  to  the  first  will,  the  testator  stated  the  debts  doe 
to  him  in  May,  1820,  to  amount  to  £20,783  \Qs.  lOif. 

A  suit  was  instituted  in  the  Court  of  Prerogati?e^ 
respecting  the  granting  of  probate  to  the  will  of  the  tes- 
tator. The  sentence  of  the  Court  of  Prerogative  finind 
for  the  validity  o^  the  first  will  and  codicils  ;  and  that  tbe 
deceased  (the  testator)  ^'  having  a  mind  and  intention  to 
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**  make  a  new  last  will  and  testament,  and  being  at  such  1842. 
«  time  of  sound  and  disposing  mind,  memory,  and  under-  Abmstbomo 
^'  standing  did,  as  the  inception  thereof  on  or  about  the  Millar. 
^*  26th  day  of  April,  in  the  year  of  our  Lord,  1828,  dic- 
*'  tate  to  a  faith-worthy  person  certain  testamentary  dis- 
^'  positions,  which  said  faith-worthy  person  then  in  the 
*'  presence,  and  according  to  the  dictation  of  said  deceased, 
**  reduced  to  writing,  and  read  each  and  every  clause  and 
*'  sentence  of  same,  as  so  reduced  to  writing,  truly,  audibly 
*'  and  distinctly  to  said  deceased  who  approved  thereof 
^^  respectively,  as  so  written,  and  which  said  last  men- 
'^  tioned  testamentary  disposition,  so  as  aforesaid  reduced 
*'  to  writing,  b^^ning  '  in  the  name  of  God,  Amen,'  &c., 
'*  and  ending,  *  the  interest  to  go  towards  keeping  the 
<<  house  in  repair,'  is  pleaded  and  alleged  by  and  on  behalf 
^*  of  the  promovant  in  this  cause,  and  now  remains  in  the 
'^  r^istry  of  this  Court.  And  we  do  pronounce,  decree, 
^*  and  declare  that  the  said  deceased  did  give,  will,  bequeath, 
**  devise,  dispose  and  do  in  all  things  as  therein  contained, 
^*  and  that  the  said  deceased  after  the  writing  thereof  was 
'*  proceeding  to  dictate  to  the  said  faith*-worthy  person 
**  certain  other  testamentary  dispositions,  but  before  he 
^*  could  do  so,  the  said  deceased  became  suddenly  alarm- 
ingly ill,  and  died  shortly  afterwards,  without  finishing 
or  completing  the  said  then  intended  will^  or  testa- 
mentary disposition,  being  thus  by  the  act  of  God 
prevented  from  so  doing ;  and  we  do  pronounce,  decree, 
'^  and  declare  for  the  force  and  validity  of  the  said  will 
^'  and  testament,  bearing  date  the  20th  day  of  September, 
**  1817,  and  four  codicils  thereto,  and  of  the  said  testa- 
*^  mentary  disposition  in  writing  so  left  unfinished  and  in- 
^*  complete  as  aforesaid,  and  of  every  part  thereof,  as 
**  containing  together  the  last  will  and  testament  of  said 

2  N  2. 
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1842,        "  deceased  to  all  intents  and  purposes  in  law ;  and  we  do 
Armstrong   «  approve  of  and  receive  the  same,  by  this  our  defimdYe 
Millar.      «  sentence  or  final  decree,  which  we  give  and  pronralge 
**  by  these  presents,  justice  so  requiring." 

This  sentence  was  appealed  from,  and  the  Court  of 
Delegates  on  9th  May,  1833,  confirmed  the  sentence  of 
the  Court  below.  The  residuary  legatee  died  in  the  tes- 
tator's life  time. 

The  bill  in  this  case  was  filed  by  John  Armstrong  and 
Mary  his  wife,  and  Neil  M^  Carney,  and  Ann  his  wife, 
against  the  other  legatees  and  the  personal  representative 
of  the  testator  for  payment  of  their  legacies,  and  the 
question  now  was,  whether  the  legacies  given  by  the  will 
of  1817,  were  cumulative  or  not.  It  appeared  that  James 
M^Dmoali  the  son  of  the  testator  had  died  between  the 
execution  of  the  two  wills ;  and  the  officer  had  reported 
that  the  assets  of  the  testator  at  his  death  amounted  to 
more  than  £33,360. 

This  case  was  partly  argued  in  November  last,  and  having 
stood  over  for  the  full  Court,  was  now  argued  by 

Mr.  T.  B.  a  Smithy  Q.C.,  and  Mr.  JPeebles  for  the 
plaintiffs ;  Mary  Armstrong  and  Ann  M^  Carney, 

The  bequests  are  not  identical ;  in  the  latter  instrument 
there  is  a  trust  of  the  £600  for  the  benefit  of  the  children 
of  Mary  Armstrong  ;  in  the  first  instrument  the  bequest  is 
given  for  her  own  benefit,  Wilde's  Case(a),  or  she  took  at  all 

(a)  6  Co.  10. 
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events  a  life  interest  in  the  legacy  of  £2000.  Therefore  1842. 
there  is  considerable  variation,  not  only  with  respect  to  the  Abmstrono 
amount  of  the  legacies,  but  also  with  respect  to  the  dis-  Millah. 
position  of  them.  The  Ecclesiastical  Court  has  considered 
the  two  instruments  as  one  ;  and  we  are  to  consider  this  as 
a  case  of  will  and  codicil,  in  which  legacies  are  to  be  held 
to  be  cumulative.  In  a  case  in  which  the  Ecclesiastical 
Court  granted  probate  of  two  instruments  as  constituting 
one  will,  Ingram  v.  Strong{a)^  the  Vice-Chancellor  held 
the  legacies  given  in  both  to  be  cumulative  (^).  The 
general  principles  on  which  legacies  are  held  to  be  cumula- 
tive are  stated  in  Williams  or  Executors^  3rd  Ed.  1020,  et 
seq.  If  leg^ies  of  unequal  amount  be  given  in  the 
same  instrument,  they  are  cumulative,  Swinburne  on  Wills  ; 
Wyndham  v.  Wyndham{c)^  Jackson  y.  Jackson{d).  Twee^ 
dale  V.  Tweedale(e)j  is  a  very  strong  case.  Although  the 
Court  is  not  to  construe  testamentary  instruments  by  parol 
evidence,  yet  it  is  settled  that  regard  may  be  had  to  the 
property  of  the  testator,  Guy  v.  Sharpe(f).  Now,  the 
first  instrument  g^ves  £18,260  ;  the  second  gives  but 
£6,200 ;  in  the  interval  between  the  first  and  second  in- 
Btruments  the  testator's  son,  who  was  the  object  of  a  be- 
quest of  £5000,  had  died,  and  the  testator  had,  at  the 
time  of  his  own  death,  a  fund  of  more  than  £33,360,  in  his 
hands.  So  it  cannot  be  contended  that  if  the  legacies 
were  cumulative,  he  would  have  no  property  to  pay  them. 
This  clearly  shows  that  it  was  not  intended  to  revoke  the 
first  will. 


(a)  2  PhiL  312.  {b)  6  Sim.  197. 

(c)  Finch,  267.  (rf)  2  Cox,  a5. 

(«)  10  Sim.  453.  (/)  Cowp.  Lord  B. 
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1842.  Mr.  Dvoyety  for  the  children  of  Jamm  M^DawdL 

Abmstbono 

MiLLAH.  Mr.  McgoTy  Q.C.,  for  James  Browne. 


Sir  Thomas  Staples  and  Mr.  SprovJe,  for  Amdrmo  Milbar^ 
one  of  the  next  of  kin. 

All  the  legacies  in  the  latter  inBtminent  are  substitii- 
tional ;  the  first  will  being  perfect  could  not,  in  the 
Ecclesiastical  Court  be  abn^ated  by  a  less  edieinn  instm- 
ment ;  the  second  paper  therefore  could  not  be  hdd  to 
revoke  the  first,  and  probate  was  therefore  granted  of  botL 
Whether  this  be  a  complete  instrument  or  not,  it  is  so 
intended  in  its  inception,  Htirst  v.  Beach(a).  As  fivai 
it  goes  it  is  a  substitution.  When  the  second  instnmient 
shows  by  intrinsic  evidence  that  it  was  intended  as  a  sub- 
stitution for  the  first,  it  is  to  be  a  substitution,  and  thb 
rule  applies  as  well  to  wills  as  to  codicils,   WiOiawu  od 

Executors,    1022,   Att.    Gen,   v.   Harley  (4),    Gillespie  ?• 
Alexander  (c). 

Brady,   C.  B This  case  comes  before   us    on  tbe 

Remembrancer's  special  report.  The  point  insisted  on  by 
the  next  of  kin  is,  that  the  testator  has  substituted  his 
second  will  for  what  he  had  done  in  respect  of  the  parties 
who  were  legatees  in  the  first  wilL  The  second  will  wss 
not  in  all  respects  a  revocation  of  the  former  will,  nor  can 
we  consider  that  it  is  so,  for  the  Ecclesiastical  Court  has 
decided  that  all  the  documents  taken  together  constitute 
the  will  of  the  testator,  Samuel  M^DowaL  That  hani^ 
been  decided  by  the  Ecclesiastical  Court,  we  are  bound  to 

(a)  5  Mad.  351.  (b)  4  Mad.  260. 

(c)  2  Sim.  &  Stu.   145. 
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put  upon  the  -  documents  the  same  construction  that  Lord       1842. 


Eldon  did  upon  those  in  the  case  of  Heming  v.  Clutter^  Abmstrono 

buck{a)9  and  to  endeavour  to  construe  all  the  instruments,      Muxab. 

taken  together.     This  case  has  not  been  argued  on  the 

principle  of  will  and  codicil  and  on  the  amount  of  the 

legtuies,  as  in  Bidget  v.  Morris(m{h\  but  it  is  argued  that 

the  instrument  of  1828,  being  in  the  form  of  a  will,  is  to 

be  considered  as  substituted  for  all  the  legacies  the  legatees 

could  have  taken  under  the  former  will.     I  think  in  the 

first  place  it  is  right  to  look  to  the  circumstances  of  the 

testator  at  the  time,  and  it  appears  that  his  property  had 

increased  during  the  period  between  1817  and  1828,  and 

that  the  residuary  legatee  had  died  in  that  time.     No  other 

change  took  place  as  to  the  other  persons;  there  is  no 

evidence  of  any  advancement  having  been  made  to  any  of 

the  legatees,  nor  is  there  any  reason  to  show  an  intention 

in  the  testator  to  depart  from  his  purpose  of  conferring 

his  bounty  on  those  persons.     If,  then,  we  are  to  look  to 

the  circumstances  of  the  testator,  we  should  be  against  the 

counsel  for  the  next  of  kin ;  but  those  must  be  disregarded 

if  we  have  evidence  of  a  clear  intention  to  revoke  the  first 

wilL 

Now,  what  is  the  nature  of  the  instrument  itself  ?  We 
must  look  to  the  sentence  of  the  Ecclesiastical  Court  in 
judging  of  the  nature  of  this  instrument.  The  Court  of 
probate  finds,  first  the  making  of  the  will  of  1817,  and 
the  codicils  thereto  as  having  been  duly  made.  It  then 
finds  that  Samuel  M^DowaU  having  a  mind  and  intention 
to  make  a  new  last  will  and  testament,  did  dictate  certain 


(«)  I  Bljgh,  N.  S.  479.  (6)  1  Bro.  C.  C.  309. 
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^  ^^^'  _^  testamentary  dispositions,  which  were  reduced  into  writing; 
Abmstromo  and  that  he,  after  the  writing  tbereoi^  was  proceeding  to 
MiLLAB.  dictate  other  testamentary  dispositions,  but  before  he  could 
do  so,  became  suddenly  ill,  and  died  shortly  afiterwaids, 
without  finishing  or  completing  the  then  intended  will  or 
testamentary  disposition.  This  is  nothings  then  bat  tlie 
inception  of  an  instrument,  broken  off  by  the  death  of  the 
testator :  of  what  was  the  ultimate  disposition  intended  by 
the  testator,  we  are  totally  ignorant ;  but  we  have  it  that 
he  was  about  to  make  some  further  disposition ;  in  other 
words,  we  are  assured  that  this  is  not  his  last  will.  Now 
I  do  not  find  that  any  case  of  this  exact  nature  has  ariflen 
in  our  courts  ;  but  the  subject  is  not  unnoticed  in  books  of 
authority,  or  at  least  of  high  reputation  in  those  matters; 
and  I  think  it  important  to  see  what  opinions  have  been 
given  from  time  to  time  on  the  subject.  In  Swinburne  oo 
JVillsy  pt.  1,  p.  10,  a  distinction  is  made  between  testaments 
wliich  are  imperfect  in  respect  of  solemnity^  and  in  respect 
of  will  or  meaning ;  those  imperfect  in  solemnity  being 
perfect  except  as  to  the  formalities  of  attestation  and  the 
solemnities  rigorously  required  by  the  civil  law  ;  and  bebg 
sufficiently  attested  according  to  our  law ;  withm  the  other 
class  comes  the  present  case  : — He   says,   "  If  therefore 

"  whilst  the  testator  is  making  his  will,  and  whilst  he  yet 
"  intendeth  to  proceed  farther  at  that  present,  either  by 
"  adding  or  diminishing  any  thing  to  or  from  his  testa- 
"  ment,  or  by  altering  any  thing  therein,  (as  commonly 
^'  men  do  use  to  put  in,  put  out,  and  change  many  things, 
"  before  they  make  an  end,)  he  be  suddenly  stricken 
"^  with  sickness,  insanity  of  mind,  or  other  impediment, 
"  whereby  he  cannot  then  finish,  or  perfect  the  same, 
'^  as  he  would,  and  so  die  :  this  his  testament,  being  im- 
"  perfect  in  respect  of  will,  is  therefore  void,  even  touching 
^'  that  which  was  done,  which  he  did  intend  then  to  alter, 
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**  before  he  had  made  an  end,  by  reason  of  the  defect  of  1842. 
**  the  testator's  consent,  without  which  the  testament  is  Aembtbono 
"  not  of  any  value.  Nevertheless,  not  every  testament  Millab. 
<<  which  is  termed  imperfect  in  respect  of  will,  is  by  and 
'*  by  wholly  of  no  force ;  for  in  many  cases,  yea,  and  for 
*'  the  most  part,  such  testaments  are  effectual  for  so  much 
*'  as  is  already  done,  as  elsewhere  more  abundantly  is  con- 
**  firmed."  That  is,  in  the  seventh  part  of  the  same  work, 
section  12,  where  it  is  said,  ^^  That  testament  is  said  to  be 
imperfect  in  respect  of  solemnity,  which  wanteth  some 
of  the  legal  requisites,  necessary  to  the  constitution  and 
**  denomination  of  a  solemn  testament,  of  which  we  have 
**  already  spoken ; — That  testament  is  said  to  be  imperfect 
*^  in  respect  of  will  which  the  testator  had  begun,  but 
^'  cannot  finish  as  he  would,  being  prevented  by  death, 
**  insanity  of  mind,  or  other  impediments."  He  then  goes 
on,  ^^  the  testament  which  is  imperfect  in  respect  of  will  is 
^*  sometimes  utterly  void,"  and  then  he  distinguishes  the 
means  whereby  the  testament  is  imperfect  in  respect  of 
will  into  two,  ^'  first  where  the  testator  after  he  has 
*'  begun  to  make  his  testament,  and  intending  to  proceed 
**  further  cU  that  present^'  (just  as  here)  "  is  then  suddenly 
*'  prevented  by  death,  &c.,  and  secondly,  when  the  tes- 
^^  tator  is  not  hindered  at  that  present  time  of  making  his 
^^  testament,  but  deferreth  the  finishing  or  perfecting  thereof 
**  until  another  timcj  and  in  the  meantime  dieth,  or  other- 
^^  wise  becometh  intestable.  When  the  testament  is  im- 
**  perfect  after  the  first  manner,  it  may  seem  that  the  same 
**  is  utterly  void,  even  touching  that  which  is  already  done ; 
'^  and  there  is  no  question  but  that  by  the  civil  law  it  is 
"  void,  though  it  were  the  testament  of  the  father  amongst 
'^  his  children.  But  whether  it  be  \o\A  jure  gentium^  and 
"  consequently  by  that  law  which  we  use  here  in  England, 
^'  is  a  question  not  altogether  undoubtful," — and  then  he 
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1842.        discusses  that  question  ;  '*  On  the  contrary,  others  whose 
AsvsTBONo  <<  not  only  number  is  more  exceeding,  but  autbotity  and 
MiLLAB.      <^  estimation  more  excellent,  are  of  this  ojnnion,  that  where 
^^  the  testator  hath  b^^  his  testament,   and  hath  be- 
^^  queathed  certain  legacies  ad  pias  cauau^  and  intenAig 
^^  at  that  time  to  proceed  further,   is  then  suddenly  by 
^^  death  or  other  impediment  prevented  or  hindered  tint 
^^  he  cannot  finish  his  testament,  neTerthelesa  those  kgtcies 
'^  already  made  ad  pias  causcLSj  are  not  thereby  infiinged, 
^^  but  do  continue  still  firm  and  effectual,  as  if  the  testator 
^^  had  finished  his  testament,  according   to   his  fimner 
^^  purpose."     So  that  I  think,  although  there  are  strong 
authorities    for   holding    instruments   of  this  nature  to 
be  wholly  void,  that  the  more  received  opinion  is  that 
they  are  good  so  &r  as  they  go ;  and  we  have  the  judg- 
ment of  the  learned  judge  of  the  Prerogative  Court,  dot 
an  instrument  of  this  nature  is  not  wholly  void,  but  is  to 
be  treated  as  part  of  the  will  of  the  testator.     In  Shephtrit 
Touchstoney  p.  408,  indeed  it  is  laid  down  that  a  will  of 
this  character  is  wholly  void.     **  If  whilst  the  testator  is 
*^  making  his  will,  and  whilst  he  intendeth  to  proceed 
<^  farther  at  that  time,  either  by  adding,  Himinialirag  or 
^^  altering,    he  be    suddenly  stricken  with   sickness,  or 
^^  insanity  of  mind,  whereby  he  cannot  proceed,  but  gives 
^^  it  over  in  the  midst  and  so  he  die ;  it  seems  in  this  case 
^^  the  whole  will  is  void."   He  then  quotes  fix>m  StoMMnej 
and  uses  nearly  the  same  language.     ^^  And  yet  if  a  man 
'^  begin  his  will,  and  make  perfect  devises  to  one,  and  tken 
'*  of  himself  he  give  over  until  another  time ;  or  if  a  man 
^^  make  a  perfect  devise  to  one,  and  then  die  before  he  cin 
^*  make  any  devise  to  any  others,  it  seems  there  are  good 
^^  testaments  for  as  much  as  is  done.'*     It  is  not  easy  to 
reconcile  all  these  passages ;  but   I   take  the   doctrine  to 
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amount  to  this,  that  as  far  as  it  is  d<»ie,  the  second  will       1842. 


is  to  be  considered  as  part  of  the  testamentary  disposition.  Abmstbono 
In  Bilker's  ca8e(a)  and  Linbury  v.  MasoH{b)y  an  imperfect  BCillab. 
instrument  was  held  to  amount  to  a  revocation.  On  those 
grounds  I  think  there  may  be  reason  for  letting  the  sub- 
sequent instrument  stand  so  far  as  it  goes,  but  where  it  is 
olent  we  cannot  say  what  it  was  intended  to  effect  by  it. 
Whether  the  testator  would  have  confirmed  his  former  will 
by  it,  we  cannot  say,  but  looking  to  his  circumstances,  can 
we  say  that  such  would  not  have  been  the  case  ? 

As  to  the  claims  of  the  next  of  kin,  Jackson  v.  Jack8on(c) 
has  been  relied  upon ;  in  that  case  the  second  will  pur- 
ported to  be  a  complete  instrument,  and  so  in  the  Attorney 
General  v.  Harleyid),  we  may  collect  that  each  instrument 
was  in  itself  complete ;  and  there  is  no  controversy  there 
on  that  ground.  In  the  latter  case  the  Vice-OumceUor 
says,  *^  The  question  here  is  whether  the  third  instrument 
**  does  not  afford  internal  evidence  that  it  was  meant  by 
^^  the  testatrix,  not  as  an  addition  to  the  first  instrument, 
'^  but  as  a  substitution  for  it.  It  begins  with  all  the  forms 
*'  of  the  first  instrument,  with  the  same  expressions  of 
«  religious  resignation,  nearly  in  the  same  words.  It  then 
^*  proceeds  to  appoint  Martha  Harley  her  sole  executriic, 
by  the  same  description  as  in  the  first  instrument,  and  it 
then  proceeds  to  give  with  little  variation,  the  same 
**  legacies  to  the  same  persons  who  were  the  objects  of  her 
**  bounty  by  the  first  instrument.  I  think  the  inference 
*'  irresistible  that  the  testatrix  intended  the  third  instru- 
<'  ment  as  a  substitution  for  the  first."      In  Heming  v. 


(a)  5  Co.  104.  (6)  CJomyn,  451. 

(c)  2  Cox,  C.  C.  35.  (cO  4  Mad.  263. 
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1842.  Clutterbuck(a),  there  was  no  ground  to  suppose  that  the 
Abmbtbono  testator  meant  to  give  any  thing  not  given  by  the  second 
MiLLAB.  paper ;  it  was  nearly  in  the  same  form  as  the  first,  and  in 
that  case  as  in  Brine  v.  Ferrier(b)j  the  latter  document 
was  manifestly  a  substitution  for  the  former  :  it  contained 
the  same  amount  of  legacy,  and  was  intended  to  apfrfy  to 
the  same*  sum.  This  I  think  also  appears  in  Strang  ▼. 
Ingram{c),  and  the  judgments  in  page  209  of  that  booL 
The  question  in  all  the  cases  is,  whether  you  can  collect 
from  the  whole  of  the  instruments  taken  together,  an 
intention  on  the  part  of  the  testator  to  substitute  one 
legacy  for  the  other.  Fraser  v.  Byng{d)m 

Now,  when  we  look  to  the  instruments  themselves,  I 
think  we  have  very  strong  grounds  for  holding  that  the 
second  instrument  is  not  a  total  revocation  of  the  first.    In 
the  first  will.  Arm  Thompson  and  Martha  Millar  were  to 
take  £2000,  with  cross  remainders,  in  fact,  between  them; 
and  in  the  second  paper,  Martha  was  not  the  object  of  the 
testator's  present  bounty,  but  a  single  sum  of  £2000  was 
bequeathed  to  Ann   Thompson^  with  remainder  after  her 
decease  to  Martha.     So  that  Martha  Miliary  who  tool 
£2000  by  the  first  will,  takes  only  a  remainder  in  £2000 
by  the  second.     Now,  I  should  say  that  there  was  no  in- 
tention in    the  mind  of  the  testator  to   distiurb    what  he 
had  given  to   Martha  Millar^  but  rather  that  having  an 
additional  sum  at  his  disposal,  he  intended  to  give  it  to 
her  along  with  what  he  had  already  given.     And  with 
regard  to  the  family  of  James  M^DowaU  which  perhaps  is 


(a)  1  Bligh,  N.  S.  479.  {h)  7  Sim.  549. 

(c)  6  Sim.  197.  W  1  Rus8.  <c  Mji.  102, 
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the  strongest  case,  I  think  the  circumstances  go  a  great  1842. 
way  to  show  an  intention  that  they  should  take  additional  Abmstbong 
legacies  under  the  second  instrument.  The  first  bequest  Millar. 
is  one  of  £5000  to  James  M^DowaU  ;  if  living  at  the 
testator's  death,  and  if  not,  to  his  children,  provided  they 
live  to  the  age  of  twenty-one  years,  and  marry  with  their 
father's  consent.  Now  when  the  second  instrument  was 
beg^,  James  M^Dowally  the  father  had  died,  and  so  far 
from  his  children  being  less  the  objects  of  the  testator's 
care,  they  were  equally  entitled  to  the  benefit  he  intended 
them.  We  find  that  he  gives  by  the  second  will  but 
£1400  or  £1500 ;  now  there  is  in  this  respect  a  strong 
discrepancy  between  the  documents  ;  and  even  upon  the 
ordinary  rules  applying  to  wills  and  codicils,  I  would  say 
that  there  was  nothing  to  lead  us  to  suppose  that  one  was 
a  substitution  for  the  other.  We  find  this  person  was  in 
the  habit  of  writing  several  wills,  and  upon  the  whole  case, 
from  the  impossibility  we  are  under  of  ascertaining  the  final 
intention  of  the  testator  on  the  internal  evidence  of  the 
latter,  we  are  entitled  to  consider  the  original  will  as  con- 
tinuing in  force,  and  the  legacies  as  cumulative. 

Penneftaher,  B. — The  Ecclesiastical  Court  having, 
by  the  grant  of  probate,  decided  that  the  two  instruments 
are  to  be  taken  together,  as  constituting  the  last  will  of 
the  testator,  the  duty  then  devolves  upon  us  of  con- 
struing the  entire  as  one  instrument.  It  appears  that  the 
latter  instrument  is  imperfect — imperfect  in  what  is  called 
in  the  Ecclesiastical  law,  will  and  intention.  For  a  con- 
siderable time  the  Ecclesiastical  Court  considered  such  an 
instrument  as  altogether  void ;  however,  later  decisions, 
which  appear  consequently  to  be  of  better  authority,  have 
held  that  the  latter  instrument,  when  rendered  imperfect 
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1842.       by  sickneis,  insanity,  or  other  such  cause,  is  not  to  be 

Abmstbomo  considered  void ;  but  is  to  be  considered,  so  fiff  as  it  goea^ 

MiLLAB.     as  part  of  the  prior  will ;  and  we  are  bound  in  adopting  the 

opinion  of  the  very  learned  judge,  before  whom  this  eaie 

was  tried  in  the  Court  of  Prerogative  to  give  it  oonstnic- 

tion  accordingly. 

The  Lord  Chief  Baron  has  gone  through  the  cases  on 
the  subject  with  great  ability,  and  has  laid  down  the  law 
in  respect  to  it  I  quite  concur  with  the  opinion  he  has 
expressed,  and  it  only  remains  for  me  to  say,  that  we 
consider  the  latter  instrument  as  imperfect  in  will  and 
intention.  It  is  to  be  considered  that  the  first  instnunent 
is  a  perfect  will  in  all  respects,  and  I  conceive  that  a  second 
instrument,  such  as  this,  in  order  to  have  the  effect  of 
altering  the  first  will  ought  to  be  clear,  and  the  intentkn 
to  that  effect  ought  to  be  manifest.  Now,  can  it  be  said 
that  any  such  intention  here  appears  ?  We  cannot  wj 
what  might  have  been  done  by  the  testator,  had  he  beet 
permitted  to  go  on.  It  appears  that  he  was  in  the  habit 
of  making,  from  time  to  time,  different  dispositions  of  Us 
property,  and  in  one  of  his  codicils,  he  says,  '^  after  paying 
^<  the  debts  due  by  me  and  the  aforesaid  legacies,  with  those 
^^  hereinafter  to  be  named  and  bequeathed  in  this  or  any 
^^  other  codicil  to  be  annexed  to  this  my  will/'  Here  be 
manifests  an  intention  of  making  a  further  disposition. 
Now  it  will  be  found  that  the  legacies  in  the  latter  instru- 
ment are  given  in  effect  to  different  persons :  they  are 
given  in  trust  to  some  persons,  but  beneficially  to  others. 
In  amount  they  differ  most  materially.  We  cannot  find 
a  manifest  intention  on  the  face  of  this  instrument  to 
revoke  the  legacies  given  by  the  perfect  will.  I  think  we 
should  be  groping  in  the  dark  if  we  were  to  put  the  case 
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on  any  other  grounds  than  this.     I  believe  there  ft  no  case        1842. 


of  this  kind  of  an  imperfect  will  coming  before  a  Court  of  Armstbohg 
Elquity  for  construction  ;  the  wills  termed  imperfect  are  so     Millab. 
only  in  respect  of  certain  solemnities.     But  here  we  cannot 
say  what  have  been  done  afterwards,  and  therefore  we  cannot 
come  to  the  conclusion  that  the  bequests  contained  in  the 
latter  instruments  are  revocations  of  those  in  the  former. 

Richards,  B. — After  the  luminous  exposition  this  case 
has  received,  I  do  not  consider  it  necessary  to  say  much  ; 
I  concur  in  the  general  law  which  has  been  laid  down  on 
the  subject.     I  think  it  right,  however,  to  mention  that  I 
felt  some  doubt  whether  it  was  competent  for  this  Court 
to  examine  into  the  circumstances  by  which  this  gentleman 
was  prevented  from  finishing  the  second  will,  because  the 
Court  of  Prerogative  having  granted  probate    of  that 
document,  I  entertained  considerable  doubts  whether  we 
could  go  behind  that  probate,  and  examine  into  such  cir- 
cumstances.   But  upon  the  best  consideration  which  I  have 
been  able  to  give  the  case,  I  am  of  opinion  that  we  are  at 
liberty  to  regard  these  circumstances,  and  to  examine  the 
doctrine  which  is  the  foundation  of  the  sentence  of  the 
Court  of  Prerogative.     Now,  if  it  is  competent  to  us  in 
construing  those  instruments  to  consider  the  last  instru- 
ment as  unfinished,  I  mean  in  substance  and  not  in  form 
only,  and  to  consider  it  as  unfinished  by  a  certain  inter 
Tuption,  I  am  of  opinion,  that  in  construing  it  as  a  revo- 
cation of  any  of  the  bequests  in  the  former  perfect  will,  we 
ought  to  have  clear  evidence  of  the  testator's  intention, 
because  we  are  now  quite  in  the  dark  as  to  what  would 
have  been  the  testator's  ultimate  disposition  of  his  property 
if  his  life  had  been  spared.     The  learned  Baron  expressed 
his  concurrence  with  the  other  members  of  the  court. 
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1842.  Lefbdt,    B. — If  this  were  not   a    case  of  admitted 

Abmstrono  peculiarity  and  importance,  I  should  feel  myself  preduded 
MiLLAB.  £rom  doing  more  than  simply  expressingr  my  concorrenee 
in  the  opinions  already  delivered  by  the  Court ;  but  it  is 
right  from  its  peculiarity  and  importance,  and  from  the 
circumstance  that  our  decision  may  at  first  nght  appear  to 
conflict  with  other  determinations  in  like  cases,  that  erery 
member  of  the  Court  should  express  the  grrounds  of  hu 
opinion  in  this.  The  question  is  on  the  effect  of  tvo 
instruments,  which  by  the  sentence  of  the  Ecclesiasdcil 
Court  are  to  be  taken  as  constituting  the  last  will  of  die 
testator.  A  difficulty  occurred  to  me,  €I8  to  the  other 
members  of  the  Court,  from  the  imperfect  nature  of  the 
second  instrument,  and  from  the  Ecclesiastical  Court 
having  given  probate  of  it,  as  if  it  were  of  a  more  per- 
fect character ;  but  upon  examination,  I  am  of  opinion 
that  the  Ecclesiastical  Court  did  quite  right,  and  I  think 
it  unnecessary  to  examine  the  authorities  referred  to  upcm 
that  point  by  the  Lord  Chief  Baron.  We  must  then  take 
these  two  documents  as  constituting  the  last  will  of  the 
testator,  and  we  must  view  the  case  under  a  double  aspect, 
considering  it  both  as  a  whole,  and  as  distinct  and  separate 
instruments :  in  both  views  of  the  case  we  are  in  my 
humble  judgment,  justified  in  saying  that  the  bequests 
given  by  the  latter  instrument  are  cumulative,  and  not 
substitutional  for  those  given  by  the  first.  The  general 
rule  is  that  bequests  given  by  a  latter  instrument  are  to 
be  taken  as  cumulative ;  for  he  who  gives  twice  is  to  be 
supposed  to  give  two  gifts.  That  general  rule  is  stated  in 
Hooley  v.  Hatton  {a)  in  this  manner : — if  from  the  docu- 
ments there  can  be  collected  from  internal  evidence,  from 

(a)  1  Bro.  C  C.  390. 
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a  comparison  of  all  the  documents,  that  the  testator  in-  1842. 
tended  to  substitute  the  second  for  the  first,  the  general  Armstrong 
rule  is  superseded.  A  very  important  circumstance  in  Millar. 
the  case  is  the  announcement  at  the  outset  of  what  I 
must,  for  distinction's  sake,  call  the  second  instrument, 
that  it  is  intended  by  the  testator  for  his  last  will  and 
testament.  That  has,  in  other  cases,  been  adverted  to 
as  a  circumstance  upon  which  great  stress  has  been  laid, 
as  showing  that  the  bequests  contained  in  such  an  instru- 
ment should  be  considered  as  substitutionary.  It  was 
necessary  therefore,  to  examine  this  point  with  accuracy 
and  attention.  I  have  accordingly  looked  into  the  cases 
on  the  subject.  I  shall  not  go  through  those  which  have 
been  cited  by  the  LfOrd  Chief  Baron,  but  there  are  some 
others  which  it  is  important  to  mention.  In  all  the  cases 
in  which  the  second  document  was  held  to  be  substitu- 
tional, there  were  other  important  and  substantial  reasons, 
not  occurring  in  the  present  case,  which  controlled  the 
operation  of  the  first.  The  doctrine  of  thus  controlling 
the  effect  of  one  testamentary  instrument  by  another 
applies  to  wills  and  codicils  as  well  as  to  two  distinct 
testamentary  instruments.  In  the  Dtike  of  St  Albans  v. 
Beatuilerc  {a)j  Lord  Hardwicke  decided  that  the  legacies 
griven  by  the  second  will  were  substitutional ;  but  in  that 
case  there  were  fourteen  bequests  given  in  the  first  will, 
twelve  of  which  were  repeated  in  the  second  will  totidem 
verbis.  Is  it  possible  to  imagine  that  the  testator  meant 
all  those  to  be  cumulative  ?  On  the  contrary,  the  minute- 
ness with  which  they  were  repeated  was  sufficient  to 
convince  any  one  that  such  was  not  the  intention ;  besides 
there  was  a  residuary  bequest  in  the  second  will;   and 

(a)  2  Atk.  636. 
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1842.        therefore  if  the  legacies  had  in  that  ease  been  held  cumo- 


Aembtrono  lative,    this  absurdity  would  have  followed,    that  then 

Vm 

MiLLAB.  would  have  been  two  residuary  bequests  in  an  entire  &- 
position  of  the  property.  In  Coote  ▼.  Bajfd(a)  it  wai 
held  that  a  codicil  was  substitutional.  But  the  groimd  on 
which  Lord  Thurlow  decides  that  case,  is  prindpally  frm 
the  repetition  of  the  residuary  clause.  TherefoN^  we 
find  a  circumstance  in  this  case  which  is  conclusive  efi- 
dence  of  the  proper  mode  of  construction.  The  Loid 
Chief  Baron  has  contrasted  the  l^^es  given  in  the  two 
testamentary  papers  in  question,  so  that  I  need  not  do  lo 
further ;  but  in  all  the  dispositions  both  of  will  and  oodial 
there  is  not  one  repeated  in  the  second  document  in  pie- 
cisely  the  same  manner.  All  the  legacies  vary  in  amouit, 
showing  any  thing  but  that  verbal  repetition  to  whieh 
Lord  Hardtoicke  and  Lord  Thurhw  allude.  In  Jadam 
V.  JiichsoH  {b)  there  was  a  repetition  and  above  all  a 
residuary  bequest.  In  the  Attomey^General  v.  Hardtff 
as  in  Jackson  v.  Jackson^  the  second  instrument  began 
with  words  importing  it  to  be  intended  for  the  last  will 
of  the  party ;  and  no  doubt  it  was  then  held  to  be  a 
substitution  ;  but  was  it  simply  on  the  ground  of  the  eom- 
mencement  importing  to  be  the  testator's  last  will  ?  The 
Vice  Chancellor  says,  [Here  his  Lordship  dted  tk 
passage  already  extracted  in  the  judgment  of  the  hoxi 
Chief  Baron.]  The  next  case  is  Heming  v.  Cluiierbuek{e), 
where  the  second  will  was  held  by  the  Vice  Chancellor 
to  be  a  substitution,  and  his  judgment  was  concurred  in 
by  Lord  Eldon  in  the  House  of  Lords,  on  these  groundi : 
^^  Looking  at  the  whole  of  what  the  testator  has  doae 


(a)  2  Bro.  C.  C.  528.  (b)  2  Cox,  35. 

(c)  6  Mad.  321 
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•*  with  r^^ard  to  every  other  legatee  named  in  the  first  ^    ^^^'     ^ 

•*  will,  and  in  the  second  will,  this  is  not  a  case  in  which  -A.bm8trono 

**  you  would  be  fiurly  justified  in  saying  there  is  internal      Millab. 

*^  evidence  which  ought  to  satisfy  you  that  the  testator 

*^  meant  these  to  be  cumulative."  Now  here  we  have,  from 

what  the  testator  has  done,  internal  evidence  that  he  did 

not  mean  those  legacies  to  be  cumulative.     The  next  case 

is  Brine  v.  Ferr%er{a)j  where  the  dispositions  were  utterly 

irreconcilable  :    in  the  firsts  the  testator  bequeathed  his 

whole  property  to  his  wife  for  her  own  use :  in  the  second, 

lie  gave  the  property  to  the  wife  upon  trust.     Th^  second 

instrument  was  utterly  irreconcilable  with  the  first,  and  oa 

that  principle  the  second  was  held  to  be  a  substitution  for 

the  first 

These  are  all  cases  in  which,  upon  internal  evidence,  the 
second  was  held  to  be  a  substitution.  In  every  case  there 
were  clear  circumstances,  over  and  above  the  recital,  that 
the  second  document  was  intended  for  a  last  will.  Is  there 
then  any  case  in  which  the  document  imported  to  be  a  last 
will,  and  yet  the  legacies  were  held  cumulative  ?  Yes, 
htgram  v,  &r(mff ;  where  the  second  document  imported 
to  be  **  instructions"  fiur  a  last  will.  That  is  a  dear 
authority  for  holding  as  we  hold  here,  that  that  eircum- 
stance  should  be  controlled  by  other  circumstances.  There 
is  also  the  case  of  Benyau  v.  Benyon{b\  which  appears  to 
me  to  come  precisely  up  to  the  present  case.  The  Master 
of  the  Rolls  says,  "  As  to  the  other  question,  the  testator 
*^  sets  out  by  making  what  is  called  the  first  codicil,  as  if 
'*  he  meant  an  entire  new  will ;  and  I  should  have  thought 


(a)  7  Sim.  549.  (6)  17  Ves.  43. 
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1841.        ^^  it  intended  as  a  substitution  for  the  former  will,  except 


Abmsteomo  <<  from  the  circumstance  that  towards  the  end,  he  refen 
MiLLAB.  "  to  the  former  will  and  recognizes  its  existence.  It  most 
^^  therefore  operate,  except  so  £Bff  as  it  is  revoked ;  or  as 
^*  the  second  contains  provisions  inconsistent  with  it.  Hie 
<<  question  is,  whether,  as  he  fpves  l^^es  by  this  second 
**  testamentary  paper  to  most  of  those  persons,  who  hxn 
^*  legacies  by  the  will,  he  intended  they  should  take  sets 
*'  of  legacies,  or  only  those  given  by  the  second  instro- 
<*  ment.  All  except  one,  are  legacies  of  different  sums." 
In  this  case,  I  may  say  that  there  is  not  a  single  hgwcj 
in  the  second  will  perfectly  identical  with  the  fibrst.  Here 
then  is  a  plain  authority  that  an  instrument  importing  to 
be  a  last  wiU  was  held  to  be  cumulative.  These  cases 
show  that  circumstance  has  been  controlled  by  the 
diversity  of  disposition.  Here  is  no  residuary  clause— no 
disposition  of  the  whole  property. 

Another  view  of  the  case  is  this  :  we  have  hitherto  been 
considering  the  instruments  as  different :  but  supposing  we 
are  to  consider  the  instruments  as  oney  according  to  tbe 
3rd  resolution  in  Cary  v.  Pryne{a)j  whatever  view  we  take 
of  this  case,  whether  the  documents  be  considered  as 
separate,  or  as  one,  the  authorities  appear  to  warrant  us  in 
the  conclusion  to  which  we  have  all  come,  that  these 
legacies  are  cumulative  and  not  substitutionary. 


(a)  1  Bro.  C.  C.  391, 
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1&42. 
Equity 

CREED  V.  CREED CREED  v.  MOORE.         Excmqubb. 

Jfonday, 
Feb.  7. 

Mr.  barlow,  on  behalf  of  the  plaintiff  in  the  fir^^  Theaffidayit 
cause,  moved  that  the  conditional  order  obtained  by  him  against  whom' 
on  the  4th  December,  1841,  to  extend  the  receiver  in  the  q^^^on'haa 
second  cause  to  the  first  cause,  might  be  made  absolute,  ^^^i^^°**^ 
notwithstanding  the    affidavit  of  Elizabeth   Meredyth,    a^^^^iti^ 
defendant  in  the  first  cause,  filed  as  cause  a^^ainst  that  ?'^?' ®^***"®<* 

^  in  the  cause, 

order.     Process  of  sequestration  had  issued  against  this  such  affidavit 

not  stating  any 
defendant.  irregularity  in 

the  proceed- 
ings. 

The  affidavit  filed  as  cause  does  not  state  any  irregu- 
larity in  the  proceedings,  and  therefore  cannot  be  heard 
as  cause.  A  party  in  contempt,  as  this  defendant  is, 
cannot  be  heard  to  contradict  the  statements  of  a  bill,  or  to 

allege  new  facts ; v.  Ijord  Gort(a).  [Pennefathbr, 

B. — Is  your  notice  founded  on  the  sequestration  ?]     Yes. 


Mr.  T.  B.  C.  Smith,  Q.  C,  opposed  the  motion. 

Court. — If  there  is  a  sequestration  in  the  case,  we 
cannot  hear  a  person  who  is  not  a  party,  being  in  contempt. 
Make  the  order  absolute. 


(a)  1  Hog.  77. 
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1842. 

EOUITT 

ExcH.QU£iL  RAYMOND  r.  EVANS. 

Momdmf 

In  an  undo-      XHIS  cause  had  been  heard  on  a  former  day.    TIk 

fended  case, 

theproofs  shall  defendant  had  been  seryed  with  subpoena  to  hear  jodg- 
read,  and  the  ment  on  the  former  hearing ;  but  not  haying  then  appeuedi 
take  such  de.  the  defendant's  answer  and  the  plaintiflTs  proofis  were  reidt 
abide^y.^  "^  ^^^  the  case  stood  oyer  for  judgment.     In  pursuance  of  as 

intimation  then  expressed  by  the  Court,  that  they  wooU 

revise  the  practise  in  undefended  cases, 


Lefroy,  B.  now  said : — It  has  occurred  to  us  that  it 
was  a  very  inconvenient  practice,  that  in  an  undefended 
cause,  the  proo&  should  be  gone  into  by  the  plaintiff  and 
that  the  Court  should  have  the  trouble  of  adjudicsting 
rights  between  parties  in  the  absence  of  one  of  them. 
I  have  conferred  with  the  Lord  Chancellor,  and  find  tbat 
it  is  the  practice  as  well  in  England  as  in  his  Court,  that 
in  such  cases  the  plaintiff  shall  take  such  decree  as  be 
shall  abide  by,  even  on  a  hearing,  where  a  party  in  pos- 
session of  a  decree  does  not  appear,  which  is  a  very  strong 
case.  Baron  Pennefather  concurs  with  us,  that  this  is  a 
more  convenient  practice  than  to  hear  the  cause  ex  parti ; 
and,  accordingly,  that  in  future  the  party  shall  take  such 
decree  as  he  will  abide  by. 

Pennefather,  B — What  the  Court  is  now  doing  is 
what  should  be  done  in  every  case,  and  is  quite  consistent 
with  the  ancient  practice  of  this  Court.  On  decrees  on 
sequestration,  the  plaintiff  takes  such  decree  as  he  shall 
abide  by.     If  issue  was  joined,  and  the  party    did  not 
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appear,  the  ancient  practice  was  that  the  Court  gave  a  1842. 
conditional  decree,  and  that  the  plaintiff  should  make 
absolute  such  decree  at  his  peril.  In  1837  we  considered 
that  practice,  and  ordered  that  if  the  party  who  was  served 
with  process  did  not  appear,  he  should  not  be  entitled  to  any 
further  indulgence,  and  that  the  plaintiff  should  be  entitled 
to  an  absolute  decree.  But  we  only  intended  to  substitute 
an  absolute  decree  against  the  defendant  who  did  not 
appear  at  the  hearing  for  the  conditional  decree,  which  was 
formerly  made  absolute  at  the  plaintiff's  peril,  so  that  the 
absolute  decree  should  also  be  made  at  the  plaintiff's  peril. 
It  was  iiirther  the  practice,  when  making  that  conditional 
decree  absolute,  to  enter  the  plaintiff's  proofs  as  read.  We 
do  not  mean  to  say  that  was  necessary,  or  that  any  entry 
of  proo£s  should  be  made ;  but  it  is  not  necessary  to 
alter  our  ancient  practice  in  that  respect.  I  say  it  is  not 
necessary  to  enter  the  proofs  as  read,  for  the  House  of 
Lords  will  not  receive  an  appeal  from  a  party  who  has  not 
appeared  at  the  hearing,  and  the  party  intending  to  prose- 
cute an  appeal  in  such  a  case  must  apply  to  this  court  for  a 
rehearing ;  and  the  Court  will,  in  its  discretion,  grant  such 
a  rehearing  on  such  terms  as  it  may  think  proper.  I  think 
it  right  this  matter  should  be  brought  before  the  Court : 
it  took  place  on  a  change  of  practice  so  late  as  five  years 
ago ;  and  it  is  satisfactory  to  find  that  the  rule  we  now  are 
about  to  adopt  is  conformable  with  what  is  the  practiceof  the 
Court  of  Chancery,  both  here  and  in  England.  We  have 
said  so  much  upon  it  in  order  that  it  may  now  be  under- 
stood as  the  practice  of  the  Court. 
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1842. 

Equity 

exchequbb. 

Tuesdaif, 

Feb.  8. 

The  Court  will 
not  on  motion, 
refuse  to  allow 
the  usual  fees 
payable  on  the 
swearing  in  of 
attomies  to 
the  secondary, 
the  tipstaff, 
and  deputy 
crier. 

SemhU,  that 
these  fees  are 
now  legally 
established. 


In  the  Matter  of  INCE  and  Others,  Petitionen. 

X  HIS  was  a  petition  presented  by  several  gentlemen  who 
had  been  sworn  in  attorneys  of  this  Court,  praying  that 
certain  fees  might  be  refunded  to  them,  which  had  been 
exacted  from  them  on  their  being  so  sworn  in.  The  fda 
in  question,  which  were  required  in  respect  of  each 
individual  sworn,    were   as  follows: 


To  the  House-keeper        -  -  - 

To  the  Officer  who  swore  the  gentlemen  in. 
To  the  Crier         -  -  -  - 

To  the  Tipstaff    -  .  .  . 


£ 
0 

1 

0 

0 


f. 

2 

1 

13 

7 


6 
0 
6 
6 


These  fees  had  been  paid  Mr.  Nugent^  the  secondary, 
who  made  an  affidavit  that  he  had  been  in  the  habit  of 
receiving  such  for  the  last  thirty  years.  There  was  also  a 
sum  of  105.  6ff.,  claimed  by  the  house-keeper,  for  the  use 
of  a  gown,  from  each  of  the  gentlemen  admitted. 

Mr.  Nelson,  Q.  C,  moved  the  prayer  of  the  petition,  and 
contended  that,  under  the  4  Geo.  IV.  c.  70,  the  officers  of 
this  Court  were  prohibited  from  demanding  any  fees, 
except  those  specified  by  that  Act,  and  that  no  such  charges 
appeared  payable  thereby,  except  the  fee  to  the  officer  for 
swearing  the  petitioners  in.  He  would  not  dispute  for  the 
charge  of  2^.  6d.  for  the  house-keeper. 

Mr.  George  Bennett,  Q.  C,  for  the  tipstaff  and  deputy 
crier.  The  tipstaff  swears  that  he  was  appointed  by  Lord 
Avonmore,  when  Chief  Baron,  in  1801  ;  that  similar  appli- 
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cations  to   the  present  had  been   made   to  Chief  Baron        1S42. 

a  Grady  and  Chief  Baron  Jby,  and  that  he  had  been  paid  In  the  Matter 
*^  of  Incs  and 

fees  of  this  amount.  The  deputy  crier  swore  that  his  fees  Others, 
were  fixed  at  this  amount,  by  Lord  Chief  Baron  Ot  Grady ^ 
on  a  similar  occasion.  The  1 0th  Report  of  the  Commis- 
sioners of  Inquiry  shows  the  leg^ty  of  these  fees,  and 
they  are  recogpiized  in  the  Act  of  Parliament  founded  on  it. 
They  are  also  mentioned  by  Mr.  Stewart^  Practical  Forms, 
p.  41.  The  officers  have  always  been  paid  their  fees  to 
this  amount  for  more  than  thirty  years. 

Pennefathbr,  B. — I  believe  they  are  quite  correct  in 
stating,  that  so  fiir  back  as  the  matter  can  be  traced,  there 
have  been  such  fees  as  these  paid  to  the  officer.  There  is 
no  enactment  which  applies  to  those  two  fees.  The 
4  Geo.  IV.  expressly  reserves  the  right  of  the  crier :  the 
l^islature,  at  that  time,  left  undetermined  the  regulation 
of  his  office ;  he  had  duties  at  the  three  sides  of  the  Court, 
the  law,  the  equity,  and  revenue  sides;  the  legislature 
never  regulated  the  revenue  side  from  that  day  to  this. 

We  do  not  see  any  ground  to  maintain  the  claim  of  the 
court-keeper  for  the  use  of  a  gown.  There  is  no  informa- 
tion given  us  as  to  that.  The  fee  of  £1  1^.  to  the 
secondary  is  clearly  established  by  the  statute.  With 
regard  to  the  fee  of  £1  1^.  to  the  tipstaff  and  deputy  crier, 
the  case  stands  thus :  they  have  received  it  as  long  as  can 
be  traced;  the  tipstaff  had  his  fee  of  Is,  6<L  from  the  year 
1801,  when  he  was  appointed  to  his  office,  and  he  got  a 
return,  on  his  appointment,  from  his  predecessor,  that  it 
was  a  proper  and  leg^  fee  ;  and  he  swears  that  since  his 
appointment  the  question  has  been  twice  brought  before  the 
Court,  and  that  it  was  held  a  proper  and  legal  fee.  The  fee  of 
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1842.       the  crier  stands  much  upon  the  same  foundation.    He 
In  the  Matter  swears  that  it  has  been  allowed  since  he  was  aopdnted  in 

\  of  Ihcb  and 

;  Others.  1831,  and  that  the  question  as   to  his   right    to  it  vai 

v^  brought  before  the  Court  in  the  time   of  Chief  Bam 

Joy.  It  also  appears  that  in  1815,  when  the  fees  of  tk 
officers  of  the  Court  were  brought  before  the  Commissionen 
of  Inquiry,  a  sum  of  1 4#.  7^d,  was  then  claimed  bythe  crier » 
a  legal  fee,  receivable  by  the  deputy  crier.  It  did  not  appev 
in  the  book  of  charges,  published  in  1 734,  bat  was  daimed  in 
1815,  and  came  then  before  the  Commissioners.  It  does 
not  appear  that  any  report  was  made  against  it  by  thco, 
on  the  contrary,  it  appears  that  an  express  proyision  was 
made  in  the  Act,  that  as  the  office  of  crier  was  not  confiiied 
to  the  law  side  of  the  Court,  but  as  it  applied  also  to  tk 
equity  and  revenue  sides  of  it,  it  was  to  be  considered  as 
matter  for  future  legislation.  It  appears  to  me  that  the 
proper  construction  of  that  statute  is,  that  these  fees  shoaM 
be  reserved  for  iiiture  legislation.  I  dunk,  therefore,  that 
so  far  as  relates  to  the  fees  of  the  crier  and  tipstaff,  we 
ought  not  to  interfere  with  them  on  a  summary  applicadoD* 
If,  however,  any  person  thinks  himself  aggrieved  by  tbe 
payment  of  this  demand,  he  may  bring  an  action  against 
the  tipstaff  or  crier  for  extortion.  At  present,  however, 
we  ought  not  to  interfere  with  them.  As  to  the 
claim  of  2s,  6(L  to  the  house-keeper,  it  stands  not  upon 
such  strong  grounds  as  the  claim  of  the  tipstaff  and  crier; 
but  it  has  some  foundation — for  Mr.  Nugent  swears  that  he 
received  this  fee  for  the  house-keeper  along  with  the  fees 
for  the  tipstaff  and  crier,  so  that  it  has  been  allowed  for 
thirty  years.  We  are  not  called  on  to  pronounce 
definitively  as  to  the  right  to  this  fee ;  but  we  may  say  that 
the  secondary  may  continue  to  receive  that  fee  along  with 
the  fees  for  the  tipstaff  and  crier.     It  appears  that  this  fee 
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of  10*.  6d.  was  received  partly  for  the  use  of  a  gown,        1842. 
whether  it  were    furnished  or  not;   so  Baron  /ZtcAarib  In  the  Matter 

of  Incb  and 

informs  us.       There  may    have  been   a  mistake    about  Others. 


;  but  we  must  say,  that  we  do  not  think  the  court-keeper 
has  established  a  right  to  that  fee. 


Richards,  B. — I  do  not  wish  to  express  any  opinion, 

one  way  or  another,  which  may  be  considered  to  bind 

me,  if  this  case  should  ever  come  before  me  in  another 

shape;  but  I  think  the  crier  and  tipstaff  have  made  a 

frimdfdcu  case.     I  think   it  right  to  state,  that  in  the 

report  of  the  Commissioners  a  sum  of  lis.  T^d.^  of  the  then 

currency,  is  mentioned  to  have  been  claimed,  and  appears  to 

have  been  received  by  the  crier  in  1815.     To  the  tenth 

report  of  the  Commissioners  of  Inquiry  a  tabular  schedule 

is    annexed,  which  contains  three  columns,  the  first  of 

which  contains  a  statement  of  fees  claimed  in  1734,  the 

second,  a  statement  of  the  fees  claimed  by  the  chief  crier 

in  1815,  and   the  third,  the  payments  demanded  by  the 

deputy  crier  in  1815.     I  find  that  in  17t34,  no  fees  were 

claimed  by  the  crier,  and  I  find  that  1815,  no  fee  was 

claimed  by  the  chief  crier  for  this  duty ;   but  that  the 

deputy  crier  claimed  I4s.  T^d.  for  the  same  duty.      How 

long  the  deputy  crier  enjoyed  it  before,  I  do  not  find,  and 

therefore  cannot,  from  any  information  given  by  that  report, 

take  up<Hi  me  to  say  whether  this  is  a  rightful  fee  or  not ; 

but  the  claim  to  it  having  gone  before  parliament,  and  it 

not  having  been  abolished  by  the  act,   I  think  we  are 

to  presume  that  it  is.     Then  with  respect  to  the  tipstaff, 

there  is  no  return  of  his  fees ;    but  he  was  one  of  the 

officers  intended  to  be  referred  to  a  subsequent  act.      It 

appears,  however,  from  his  affidavit  that   he  has  received 

this  sum  ever  since  his  appointment.     With  respect  to  the 
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1842.        rights  of  the  house-keeper,  as  the  oppositioii  to  her  dnm 

^  the  Matter  has  been  withdrawn,  her  case  has  not  been  bronght  befive 

Others.        ns,  therefore   I  shall  say  nothing  about  it.      As  to  tk 

court-keeper,  it  will  be  for  her  to  state  what  her  daiu 

are ;  but  I  do  not  at  present  consider  that  she  has  showna 

right  to  them. 


/ 

i ' 


Lefroy,  B. — An  application  has  been  made  to  the 
Court  to  interfere  in  this  case,  the  petitioners  inmsting  that 
they  are  entitled  to  be  repaid  the  sums  paid  by  them,  on 
their  admission,  to  the  tipstaff,  deputy  crier,  house-keeper, 
and  court-keeper.  Now,  in  my  judgment,  we  should  be 
perfectly  satisfied  that  these  fees  are  illegal,  before  we 
interfere  with  what  is  the  right  of  all  officers  of  the  Court, 
namely,  that  they  should  receive  a  proper  remuneralioD  for 
the  performance  of  their  duties.  Their  only  remunera- 
tion is  derived  from  these  fees.  It  is  a  g^reat  satisfirtifla 
to  us  to  know,  that  in  deciding  that .  the  officers  are 
entitled  to  those  fees,  we  do  not  interfere  with  the 
parties  obtaining  another  adjudication  of  the  matter  if  they 
think  fit.  My  judgment  is  formed  upon  the  same  grounds 
as  those  of  my  brethren,  that  we  ought  not  summarily  to 
interfere  with  the  claims  of  the  officers.  One  of  them  we 
find  in  possession  of  these  fees  for  so  long  a  period:  the 
others  indeed  cannot  speak  to  enjoyment  of  them  for  the 
same  length  of  time ;  but  with  respect  to  the  tipstaff,  I 
think  it  would  be  improper  now  to  interfere  with  a  man 
who  has  been  in  possession  of  such  a  right  for  upwards 
of  thirty  years.  The  crier  cannot  speak  to  so  long  an 
enjoyment ;  but  the  tipstaff  never  received  his  fee  as  an 
independent  sum,  but  as  part  and  parcel  of  one  entire  fee, 
the  remainder  of  which  went  to  the  crier,  and  which, 
therefore,  must  have  been  received    for    the    same    time. 
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This  fee  has   grown   up  since    1834,    but   it   may  have        1842. 
grown  up  legally  since  that  time ;  for  I  take  it  that  the  In  the  Matter 

of  Ince  and 

Court  will  provide  a  reasonable    fee   for  its  officers  who      Others. 

have  no  salary.     Upon  the  whole,   I  clearly  concur  with 

the  other  members  of  the  Court  that  we  ought  not  now 

to  prohibit    those    officers    from   demanding  those   fees, 

leaving  it  to  the  parties  to  take  what  steps  they  may  think 

fit 


Mr.  Bennett  submitted,  that  as  an  officer  of  the  Court 
had  apprised  the  petitioners  of  the  previous  decisions  of 
the  Court,  the  Court  ought  to  give  the  costs  against 
them. 

Pbnnbfathbr,  B. — If  you  had  furnished  them  with  a 
note  of  the  cases,  it  would  be  another  thing,  but  it  seems  to 
have  been  difficult  to  find  them,  and  they  have  not  been 
cited  even  upon  argument. 

Motion  refused,  without  costs. 
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IN  THK 
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1842 

^^ r^— '  LINDSAY  V.  PARKINSON. 

EXCHEQUSB 

OF  Pleas. 
Saturdaif, 
April  \6th.      . 

Assumpsit  on  Assumpsit  on  a  ^arantee.      The  declaration   contained 

a  guarantee, 

'*  that  in         one  special  count,  and  the  common  money  counts.    Hie 

consideration 

that  the  plain-  first  count  Stated,    that    **  in  consideration   that   the  said 

tiff  would  give 
credit  to  E.  P. 
to  the  amount  ^ 
of  £400,  tho 
defendant  un-   « 
dertook  to 
guarantee,*'      < 
&c.     Aver- 
ment, that the  i 
plaintiff  gave 
credit  to  ^.  P.  < 
to  the  amount 
of  ^300. 

Held,  on 
special  demurrer  that  the  giving  credit  to  the  full  extent  of   J£400,   was  not  to  be 
construed  a  condition  precedent,  and  that  tho  plaintiff  was  entitled  to  recover. 


plaintiff,  at  the  request  of  the  said  defendant,  would 
give  to  one  Edward  Parkinson  credit  to  the  amount 
of  £400,  the  said  defendant  then  and  there  undertook, 
and  faithfully  promised  to  protect  and  guarantee  him 
the  said  plaintiff  from  any  loss  in  the  said  plaintiff's 
dealings  with  him  the   said   Edward   Parkinson  to  the 


« 
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'*  amount  of  £400  aforesaid*  and  the  said  plaintiff  averS)        1842. 
that  he,    confiding   in   the   said    promise   and  under-     Lindsat 
taking  of  the   said  defendant,   afterwards,   to  wit,   on  Pabkikson. 

**  the  day  and  year,  &e.  and  on  divers,  &c.  did  give 
«  credit  to  the  said  Edward  Parkinmm  to  the  amount  of 
«  £300,  in  certain  dealings  then  and  there  had  between 
*'  the  said  plaintiff  and  the  said  Edvoard  Parkinson^  for 
*'  a  reasonable  time ;  and  that,  although  the  said  credit 
<<  and  the  time  for  the   payment  of   the   said  sum  had 

elapsed,  the  said  Edward  Parkinson  did  not,  nor  did 

any  other  person  pay,  &c." 


CC 


The  defendant  pleaded  the  general  issue  to  the  money 
counts,  and  demurred  specially  to  the  ,^t  count,  alleging 

38  causes  of  demurrer,  first  that  it  did  not  appear  that 
the  plaintiff  gave  credit  or  was  willing  to  give  credit  to 
Edward  Parkinson  for  the  sum  of  £400.  Secondly. — 
That  it  did  not  appear  how  the  alleged  credit  was 
given. 

Monahafif  Q.  C.  and  Ince  for  the  demurrer, — The 
condition  stated,  viz. — that  the  plaintiff  should  give 
credit  to  Edward  Parkinson  for  £400,  was  a  condition 
precedent.  There  is  nothing  to  prevent  the  parties  entering 
into  such  a  contract,  though  in  all  the  cases  the  guarantee 
was  that  the  defendant  would  undertake  if  the  plaintiff 
would  give  credit,  without  stating  in  what  amount  he 
was  to  give  credit.  The  construction  the  plaintiff  has 
given  to  the  contract  is  to  make  the  giving  credit  to 
the  amount  of  £400  a  condition  precedent,  aiid  a  con- 
dition is  as  strong  as  a  covenant  and  should  be  stated 
with  equal  precision.  The  plaintiff  has  no  right  to  call 
upon    the   defendant   to   fulfil   his  part  of   the   contract 
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1842.       until  he  has  fulfilled  his  own  ;   if  there  were  a  ooTenant 
L1HD8AT     to  give  £400  it  would  not  be  fulfilled  by  giving  £300, 
Pabkikson.  and  this  is  a  parallel  case. 

Secondly. — It  does  not  appear  how  the  credit  wis 
given,  whether  by  goods  sold  or  otherwise ;  the  presufflp- 
tion  is,  that  it  was  given  by  release  of  a  debt.  The 
rule  is  laid  down  in  all  the  text  books,  that  a  pirty 
cannot  plead  generally  that  he  performed  a  covenant  or 
a  condition,  but  must  show  specially,  how  he  performed  it 

Napier  and  Boyce^  conJtrcu — This  case  is  one  of  a 
general  guarantee;  Simpson  v.  Manley(a).  If  the  sum  is 
material  the  guarantee  would  be  discharged,  if  the  pliin- 
tiff  had  given  Edward  Parkinson  credit  for  £401.  Ma/tr 
V.  Isaac(b)  ;  Kirby  y.  Duke  of  Marlborough{c). 

Pbnnefathbr,  B. — If  the  intention  of  the  parties 
were  so  novel  as  is  contended  for  by  the  defendant,  and 
so  contrary  to  the  general  course  of  business,  I  think 
with  the  Court  of  Exchequer  in  Enghmdj  in  the  case 
cited  from  Meeson  and  Welsby^  that  such  intention  oogfat 
to  have  been  clearly  expressed.  We  think  the  plaintiff 
is  entitled  to  judgment,  and  that  the  obvious  meaning 
of  the  guarantee  is,  that  credit  should  be  given  to 
Edward  Parkinson^  and  that  defendant  would  be  answer- 
able for  any  sum  within  the  amount  of  £400. 

Lefroy,  B. — The  construction  contended  for  by  the 
party  taking  this  demurrer  cannot  be  maintained.     There 


(a)  2  Cr.  k  Jer.  12.         (6)  6  Mee.  k  W.  G12.         (c)  2  M.  &  S.  la 
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is  a  safe  rule    for  the  construction  of  contracts,  namely,        ^0^2' 
that  they  must    receive   such  a  construction  as   shall  be      Lindsay 
reasonable;   now,   if  it  is  a   condition  precedent   to  the  Pa&kxnsoxi. 
guarantee   that  the   party  should  get   credit   for  £400, 
then  the   party  might   have  taken  credit   for  £399,  and 
refused  to  take  credit  for  £400  and  so  the  security  might  be 
evaded: — one  party  cannot  give  credit  unless  the  other 
party  will  receive  it,  and  thus  the  defendant  might  get 
rid  of  his  liability  altogether,  for  it  would  put  it  in  the 
power  of  one  party  entirely  to  defeat  the   contract.      It 
is  very  true  that  where  there  is  a  condition   precedent, 
it  should  be  stated  in   the  pleading   to  have   been   per- 
formed,   but  this  we   do  not  consider  to  have  been  the 
present   case,  and  I  think  ^e   demurrer   must   be  over- 
ruled. 

Judgment  for  the  plaintiff. 


2  p 
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1842.  Administratrix  of  MARTIN  i;.  GREGG. 

Exchequer 
OF  Pleas. 
Sat,  April,  16.  __ 

A  defendant    JKbatinob,  Q.C.  applied  on  behalf  of  the  defendant,  that 

liftd  been  &!*• 

rested  on  a  he  might  be  discharged  from  custody,  and  that  the 
on  2nd  Dec  judgment  obtained  by  the  plaintiff  in  this  case  might  be 
hadnotindors-^^  aside,  as  the  writ  had  not  the  place  of  abode  and 
^^®J^^5^*  addition  of  the  defendant  indorsed  thereon  pursuant  to 
^M^^'^^  '•^rd  general  rule(a). 

The  defendant 
swore  that  he 

did  not  know        It  appeared  from  the  affidavit  of   the    defendant   that 

of  the  irregn. 

larity  ontil  8th  he  had  executed  in  1835,   to   one  Martin^   a  bond  and 

Harch  last 

when  all  the     warrant  of  attorney  for  entering  judgment  thereon  in  the 

out  of  town  on  P^'^^^  ^^^^^  ^^  £1000.     Judgment  was  entered  accordingly 

thiSnoticeof  ^^  ^^^  ^^^  February,   1835.     Martin   had  died  in  June, 

tbnSd^l^n    ^^^'  *"^  administration  to  him  had  been  granted  to  the 

given  on  the  plaintiff;  who  had  revived  the  judfirment  in  Michaelmas 
return  to  town  ^  '  jo 

^  the  Chief  Term  1841,  and  issued  a  ca.  sa.  thereon,  under  which  the 
that  this  was '  <l6f<^iid£^t  was  arrested  on  the  2nd  December,  184U 
as  precluded  ^^^  ^^^  remained  in  custody  until  the  time  of  the 
fromapply^L  P^^^^^  application.  This  application  had  been  made  m 
tjT  *  ^5™     chamber,  and  had  stood  over.     The  defendant  also  swore 

and  vacation, 

to  have  the      that  he  was  not  aware  of  the  informality  until  the  1 0th  of 

wnt  set  aside 

and  the  de-      March    last,  when    all    the    Barons    were    absent    from 

fendant  dis- 

charged.    Per  Dublin  upon  circuit ;  that  notice  of  this  application  had  been 

Lefroy,  B.    In 

future,  notice 

of  irregularity 

in  such  cases 

will^  held  to      („)  Rpg  Qgn^  43      j^e  attorney  for  the  plaintiff  in  the  cause  or  his 

time  of  arrest  •S®'^'*  ^^*^  indorse  upon  every  writ  of  fieri  facias  or  capiat  ad  tatufo- 
ciendum,  the  place  of  abode  and  addition  of  the  party  against  whom  the 
writ  is  issued,  or  such  other  description  of  him  as  such  attorney  or  ag«vt 
may  be  able  to  give. 
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served  as  soon  as  the  Chief  Baron  returned  to  town,  on  the        1842. 

30th  of  March  last,  who  had  ordered  the  case  to  stand  over.      Martin 

[Pennefather,    B. — The    meaning   of   this   rule   was      Okeuo. 

discussed    some   time   ago  in    this    Court,    and    it    was 

then   contended   that  the  addition   of  the  defendant  was 

only  required   for    the    security  of   the    sheriff,    but    we 

considered  that  the  defendant  himself  could  take  advantage 

of  the  omission.     We  did  not  decide  it,  but  our  view  of 

the   subject  was   much  governed  by  the  view   taken   by 

the  two  other  Courts  of   Law].     There  is  only  one  case 

in  which  an  application  like  the  present  has  been  refused, 

and  that  was  a  case  of  laches,  where  a  party  had  been  in 

custody  for  more  than  a  year ;  Murpky  v.  Prendergast(a). 

In  Hunter  v.  Reddy(b)y  the  party  was  discharged  after 
eight  months;   there  was  also  a  case  in   the   Common 

Pleas,   in  which   lying   by  for  a  term  was  held  not  to 

disentitle  the  defendant  from  making  a  similar  application 

to  the  present;  Harrison  v.  Hanley{c), 

Fitzgibhonj  Q.  C.  contra, — The  arrest  took  place  on 
the  2nd  December  last  The  defendant  might  have  moved 
in  chamber  in  Hilary  Term,  but  made  no  motion  until  30th 
March.  [Pbnnefather,  B. — The  case  in  the  Common 
Pleas  admitted  of  longer  delay.  One  Term  and  vacation 
is  not  too  great  a  length  of  time].  The  rule  in  England 
is,  that  a  party  must  move  on  the  first  opportunity 
that  occurs  after  he  has  had  notice  of  an  irregularity.  If  it 
happen  in  vacation  it  should  be  made  in  chamber,  if  a  judge 
is  sitting ;  if  not,  it  should  be  made  in  the  next  term,  and 
if  it  happen  in  term,  it  should  be  made  in  that  term. 
[Pennefather,  B. — We  cannot  follow  the  English 
decisions  as   to  applying   in  chamber,  for   we   have   not 

(a)  3  It.  Law  Rep.  216.  (6)  lb.  137.  (c)  lb.  106. 

2  P  2 
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1842. the  same   practice  as  to  a   judg^  constantly   sitting  in 

chamber  here].  If  we  had  any  proof  of  an  application 
to  inspect  the  writ  and  it  had  been  refused,  the  time 
would  have  run  from  that  refusal;  but  the  defendant 
never  applied  to  inspect  the  writ.  Baron  Richards  was 
in  town  soon  after  the  16th  March. 

Pbnnefathbr,  B. — We  think  this  application  must 
be  granted  consistently  with  the  practice  of  the  other 
Courts.  It  does  not  follow  that  there  was  any  laches, 
because  Baron  Richards  happened  to  be  engaged  on 
circuit;  he  was  possibly  not  in  town,  and,  at  all  events 
he  may  not  have  been  sitting  as  a  judge.  It  is  not  laid 
down  by  any  of  the  judges  that  there  is  laches  because 
the  defendant  passes  a  term.  I  think  the  leaning  of  the 
English  cases  is,  that  he  is  visitable  with  knowledge  of 
any  defect  in  the  writ  from  the  time  of  the  arrest,  because 
he  might  have  called  for  the  writ  and  seen  it ;  I  should 
be  disposed  to  agree  with  that  rule ;  but  taking  that  to  be 
the  case,  there  has  no  such  time  elapsed  in  this  cause 
as  that  the  defendant,  according  to  the  decisions  of  the 
other  two  Courts  here,  would  be  visitable  with  laches. 
The  rule  must  be  to  discharge  the  defendant  out  of 
custody,  not  to  set  aside  the  writ.  We  will  g^ive  no  costs 
of  this  motion. 

Lefroy,  B. — I  think  it  right  to  say,  lest  it  should 
encourage  parties  to  come  here,  swearing  that  they  had 
not  notice  of  an  irregularity,  that  the  Court  is  inclined  to 
consider  that  a  party  should  be  held  to  have  had  notice  of  an 
irregularity  of  this  nature  from  the  time  of  his  arrest. 

Let  the  defendant  be  discharged    out   of 
custody.     No  costs  .of  this  motion. 
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1842 

JOHNSON  V.  O'HAGAN.  ^ r— 

Exchequer 

OF  Pleas. 

Mon,  April  IS, 

Debt  on  a  bond  of  indemnity,  executed  by  the  defendant  Where  a  de- 

_  ,  .    ,  1.  .         1    i.        1        1       fendant  was 

as  a  surety  for  a  third  person,   conditioned   for  the  due  sued  on  a  bond 
performance  by  the  principal  of  the  duties  of  agent  and  ^he  perform- 
factor  of  the  plaintiff,  and  that  the  principal  should  account  ^|^'  ^^^q^, 
for  such  sums  of  money  as  should  come  to  his  hands,  and  /go^e  of  whfch 
should  perform  the  covenants  and  conditions  in  a  deed'^®5®'!®^?*j^®^ 

^  and  pleaded 

therein  recited.     Oyer  had  been  prayed  of  the  deed,  which  generally,  per- 

^  *      "^  formance  of 

was  set  out  on  oyer.     The  defendant  pleaded  generally  the  the  covenants; 

^  ^  ®  "^  and  the  plain- 

performance  of  the  covenants.     It  appeared  that  some  of  tiff  demurred 

to  such  plea. 

the  covenants  in  question  were  negative  covenants,  and  the  The  Court 
plaintiff  demurred  specially  to  the  plea,  on  the  ground  that  defendant  to 
the  defendant  had  not  specially  pleaded  performance  of  the  JJ^j  pjead  ^  ** 
negative  covenants.     The  defendant   had  on  a  former  day  8peci»l'y»  ^'- 

°  ^  formance  of 

made  application  for  liberty  to  amend  his  plea,  and  plead,  ^^^  negative 
specially,  the  performance  of  the  negative  covenants. 

D.  Lynch,  now  renewed  the  application  for  leave  to 
amend. — It  is  laid  down  in  all  the  authorities,  that  when 
a  special  demurrer  is  taken,  the  opposite  party  may  come 
in  to  amend,  as  a  matter  of  course,  while  the  proceedings 
are  yet  in  paper.  Graham  v.  Shaw  (a),  does  not  contradict 
that  rule;  the  very  object  of  stating  the  grounds  of 
demurrer  is  to  enable  the  party  to  do  so.  Hoyte  v.  Hogan  (a). 

Napier^  contra. — The  question  of  amendments  was  much 
discussed  in  this  Court,  in  Sims  v.  T7iomas(b),  and  it  was 


(a)  2  Ir.  L.  R.,  331.  (A)  Ante  p.  19;  3  Ir.  L.  R.  415. 


598  CASES  IN  EASTER  TERM. 

1842.        held  that  amendments  are  not  permitted  as  ex  debitojustUiaj 
JoHMioN     Graham  t.  Shaw  la).      There  is  no  affidavit  of  a  de£ence 
O'Haoak.    on  the  merits. 

Lynch. — The  very  nature  of  the  case  shows  that  tlie 
defendant  could  not  have  made  an  affidavit  of  merits,  since 
the  condition  was  for  the  performance  of  the  duties  of 
another  person  as  agent  to  the  plaintiffs. 

Brady,  C.B. — The  Court  can  see  that  there  is  a  question 
to  be  tried,  and  we  think  this  is  a  fair  case  in  which  to 
allow  amendment  of  the  plea,  on  payment  of  costs,  and  on 
the  defendant  undertaking  to  amend  within  a  week. 

(a)  1  Ir.  L.  R.,  373. 


.     ^^^'    .  LEVY  V.  FENTON. 

Exchequer 

OF  Pleas. 

JVi.  April,  22. 

Assumpsit       Assumpsit  on  a  Bill  of  Exchange.     The  defendant  was 

against  an 

examiner  of  an  fjcaminer  of  the  Court  of  Chancery,  and  has  pleaded 
Chancery,  who  his  privilege  as  to  the  jurisdiction,  and  verified  the  plea 
privUege  as      by  the  following  aflSdavit  :— 

such  to  be  sued 
in  Chancery, 

and  verified  hU      a  jj^omas  Fenton,  the  defendant  in  this  suit,  maketh 

plea  by  an  ^  ^ 

affidavit  that    a  oath  and  saith,  that  the  within  plea  is  true  in  substance 

"  the  within  * 

plea  is  true  in  "  and  in  fact  to  the  best  of    this  deponent's    judgment 

substance  and 

in  fact,  to  the  ^^  and  belief." 

best  of  this 
deponent's 
judgment  and 
beUef." 

Held^  1st,  that  such  pica  must  be  verified  by  affidavit.  2dly,  that  this  affidavit  was 
not  sufficiently  precise,  as  it  did  not  state  that  the  deponent  was  i till  ezercisiiig  or  ready 
to  exercise  the  duties  of  his  office.. 


V. 
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T.  B.  C.  Smithy  Q.  C.  with  whom  was  P.  Blake, 
for  the  plaintiff,  applied  to  have  the  plea  set  aside; 
a  verifying  affidavit  is  necessary  in  this  case,  and  this  Fenton. 
affidavit  is  informal,  being  only  on  the  deponent's  hear- 
say and  belief.  In  Tidds  Forms  228 ;  Steward! 8  Forms 
510;  and  Chitty  on  Pleadingy  the  form  given  for  such 
an  affidavit  is  that  ^'  the  plea  hereunto  annexed  is  true 
^^  in  substance  and  matter  of  fact."  Davidson  v. 
Chilman  (a) ;     Cunningham    v.    Johnson  (i) ;    Pearce   v. 

£>avy{c).  There  will  be  a  great  hardship  if  this  plea 
is  allowed,  for  the  Statute  of  Limitations  will  then  be 
a  bar  at  the  Petty  Bag  side  of  the  Court  of  Chancery 
to  the  plaintiff's  demand. 

Boyle,  for  the  defendant. — This  is  not  a  plea  to  the 
jurisdiction,  but  to  the  person  of  the  defendant,  and  a 
verifying  affidavit  is  not  necessary.  The  defendant  appeared 
personally,  which  in  itself  was  notice  of  his  intention  to 
make  this  defence.  This  is  a  prescriptive  right  of  the  officers 
of  the  Court  of  Chancery,  Wilkes  v.  fVilliams(d)  ;  and  is 
more  favoured  than  other  claims,  and  need  not  be  so 
precisely  pleaded,  because  the  Court  will  take  notice  of 
it.  [Pennbfather,  B. — You  may  assume  that  the 
officers  of  the  Court  of  Chancery  must  be  sued  there.] 
Then  is  it  necessary  that  he  should  verify  this  plea  by 
affidavit  at  all  ?  Before  the  Statute  6  Anne,  c.  10,  it 
was  not  requisite  to  do  so.  Foreign  pleas  required  to 
be  verified  by  affidavit,  but  pleas  to  the  jurisdiction 
did  not.  Cholmly  v.  Broom(e).  There  are  two  alterna- 
tives, of  one  of  which  the  defendant  must  make  use ; 
first,  by  affidavit;  secondly,  by  some  probable  matter 
that  the    fact  of  the   plea  is  true.     Pearce   v.  Davy(J*). 

(a)  1  B.  N.  C.  297.    W  Sayers,  19.  (c)  1  Ld.  Keny.  364. 

(rf)  8  T.  R.  634.        («)  3  Salk.  173.         (/)  I  Ld.  Keny.  364. 


600  CASES  IN  EASTER  TERM. 


[Fbnnefathbr,  B. — The  case  of  an  attorney  of  anotber 

court  is  quite  analogous,  and  it  would  require  an  affidafit. 

The  general  rule  is,  that  a  plea  of  a  matter   of  iact  is 

to  be  verified  by  affidavit,  but  if  it  would  be  of  a  matter 

€^  record,  an  affidavit  is  not  necessary.     Now  an  attorney's 

admission  is   enrolled  as   of  record  on  the  rolls  of  the 

court  of  which  be  is  an  attorney,  but  that  would  not  be 

enough,  lor   he  might  not  practice  there ;  therefore^  m 

affidavit    is  necessary.]      There    can    be    no    distinctkn 

between  an  attorney  of  the  court,  and  one  of  its  resideiit 

officers,    and    the    court   will    judicially    recognise   tUs 

defendant  to  be  such.     [Bradt    C.   B. — That  must  be 

in  the  case  of  an  attorney  of  the  same  court.  M^DaugaB 

V.    CUxridge  quoted   by    Tidd^   p.   640,    shows  that  that 

principle  applies  only  to  a  case  in  which  the  Court  can 

inspect  its  own  record.]     Then  the  affidavit,  if  necessary 

at  all,  need  not  be  so  positive  as  is  contended.    Skarpi 

V.  Withane{a).     [Brady,  C.  B — He  does  not  swear  diat 

he  is  the  same  person  mentioned  in   the  plea.    Penne- 

FATHER,  B. — He  does  not  say  that  he  was  attending  b 

his   office,    or   was  ready  to  perform    the    duties  of  his 

office.]      Then  the  Court  will  allow   the   affidavit  to  be 

amended,  Orislow  v.  Smith{b), 

Braby,  C.  B. — It  is  plain  that  this  is  a  plea  which 
must  be  verified  by  affidavit ;  and  there  are  parts  of  the 
plea  entirely  within  his  own  knowledge  and  which  we 
must  expect  him  to  verify  positively,  not  on  mere  hear- 
say. Odell  V.  Baj/m(md(c)  is  a  strong  case  to  show 
what  the  Court  will  require  in  this  respect.  The  motion 
must  be  granted ;  but  without  costs ;  none  are  asked  by 
the  notice  of  motion. 

(«)  MTlelL  &  Y.  350.  (6)  2  B.  &  P.  384.         (c)  F.  k  S.  214. 
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FREWEN  V.  ORR.  > !!^^!:_^ 

Exchequer 

OF  Pleas. 

WedA2thJan, 

X  RBSPASS  on  the  case  for  an  injury  done  to  the  plain-  pUintiff  was 
tiflfs  fishery  near  Innishannon  in  the  county  of  Cork  by  ^  several 
the   erection  of  certain  weirs   by   the   defendant  in   the   ^"JJ^^i* 
River  Bandan.     The  declaration  contained  13  counts.         ^^?"'  5*  °®* , 

nayigable,  and 
the  defendant 
constructed 

The  first  count  stated,  that  "  whereas  the  said  plaintiff  certain  weirs 

of  timber  in  a 

**  on  the  1st  day  of  February,  in  the  year  of  our  Lord  part  of  the 

same  river 

*<  1839,  and  before  was  and  from  thence  hitherto  hath  been  below  the 
^^  and  still  is  seized  in  his  demesne  as  of  fee  of  a  sole  and  fishery,  and 
"several  fishery  in   the  Bandon  River,   to  wit,   in  that^^^j^^^ 
**  part  of  the  said   River  Bandon^  situate  in,    upon  and  fhat^ch  v^S 
*•  along  the  plowlands  of  Droumkeeriy  otherwise  Drumkeen  ^®^®  'Ih^^o 
••and     Currineery    otherwise    Currinure^    and    the    half ^a'-^-ses. 3,c. 

14,  Irish,  and 

**  plowlands  of  Lafferinfineeny   otherwise  Loughfarmfineeriy  Held,  that  in 

,  ,        an  action  for  an 

*•  and  of   and  m   certain   pools   or  holes  of   said  river  injury  to  the 
•'  called  Bridgepooly  Deadhok  and  Carrigeeriy  in  the  county  fishery  in  which 
**  of  Ccrk^   to  wit,  at  Bandon^  in  the  said  county ;   and  had  stated  the 
**  was   then   and  there  entitled  to  the  benefit  and  profit  wrrairfullyand 
"thereof;  into  which  said  fishery  of  said  plaintiff  divers  *°J**7^?*[^  x 

J  tr  erected,  but 

*•  larfife  quantities  of  fish,  to  wit,  of  salmon  and  trout  and\**^'^*****'®S®^ 

"       ■*  the  erections  to 

**  other  fish,  had  from  time  to  time,  before  the  obstruc- ^e  a  nuisance, 

where  it  ap- 

•^  tions  hereinafter  mentioned,  been  used  and  accustomed  peared  from 

.  Ill  *^®  evidence 

"  to  come,  and  but  for  the  said  obstructions  would  have  that  the  erec- 

tions  were  a 

•^  continued  to  come,   from  the  sea,  and  from  that  part  nuisance  in  a 
•*  of  the  said   River   Bandon  which   lies   below  the  said  "j^e^^the  de- 
"  plaintiff's    said  fishery,   to  the  great  improvement  of[^|;^*''j*;^* 
"the  said  fishery  of  the   said  plaintiff,   and  to  his  great  ^^  ^\^  "«^^^* '«■ 

J  *  '  o  spectmg  them 

**  profit  and  advantage  ;  to  wit,  at  Bandon^  in  the  county  "J*®  "f*^*** 

o  b  oer  Wise 
have  done. 
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1842.  <^  of  Cork  aforesaid.  Yet  the  said  defendant,  well 
Fbewbn      «(  knowing  the  premises,   but  contriving  and  wrongfully 

Ouu  *'  and  maliciously  intending  to  injure  the  said  plaintiff 
^^  and  to  deprive  him  of  the  profit  and  advantage  of  his 
**  said  fishery,  afterwards,  to  wit,  on  the  1st  day  of 
"  March  in  the  year  aforesaid,  and  whilst  the  said  plain* 
**  tiff  was  so  seized  as  aforesaid,  at  Kilmacsimomj  in  the 
^*  said  county  of  Cork,  and  below  the  said  fishery  of  the  said 
*^  plaintiff,  wrongfully  and  injuriously  fixed  and  put 
*^  down  in  the  soil  and  bed  of  the  Bcaidon  River  there 
**  situate,  divers,  to  wit,  500  stakes  and  poles,  and  then 
**  and  there  attached  thereto  and  interlaced  therewith 
^^  divers,  to  wit,  10,000  rods  of  wood,  10,000  pieces 
*^  of  timber  and  10,000  laths;  and  then  and  there 
*'  wrongfully  and  injuriously  erected  and  caused  to  be 
**  erected  therewith  divers,  to  wit,  two  weirs  and  50 
^^  traps  for  catching  salmon  and  other  fish  in  the  said 
**  River  Bandon,  below  the  said  fishery  of  the  said 
^*  plaintiff,  and  continued  the  same  for  a  great  length 
"  of  time,  to  wit,  from  the  said  1st  day  of  March, 
^^  aforesaid,  until  the  exhibiting  of  the  said  plaintiff's 
*^  bill ;  to  wit,  at  Bandon,  in  the  said  county  of  Corky 
"  aforesaid ;  by  means  whereof  divers  large  quantities  of 
^'  salmon,  trout  and  other  fish,  which  otherwise  would, 
^*  during  the  time  aforesaid,  have  come  from  the  sea, 
^*  and  that  other  part  of  the  said  river  which  lies  below 
^'  the  said  fishery  of  the  said  plaintiff,  were  during  all 
^'  the  said  time  obstructed,  prevented  and  hindered, 
**  from  coming  from  the  sea  and  that  part  of  said  river 
^^  which  lies  between  the  sea  and  said  fishery  of  said 
^*  plaintiff,  unto  the  said  fishery  of  the  said  plaintiff; 
'^  and  by  reason  whereof  the  said  fishery  of  the  said 
^*  plaintiff  in  the  said  River  Bandon,  which  lies  in,  upon 
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€€ 

€€ 

€£ 

€€ 
€i 

€€ 

^*  profits  and  advantages,  which  he  otherwise  would  have 
^^  gotten  by  his  said  fishery  in  the  said  River  Bandon, 
**  to  wit,  at  Bandon  aforesaid,  in  the  county  of  Cork 
**  aforesaid." 

The  second  count  was  that  the  plaintifi"  ^^  being  so  seized 
*^  of  the  fee  and  inheritance  of  the  said  fishery  as  afore- 
*'  said,  the  defendant  well  knowing  the  premises,  but 
^'  wrongfully  and  unjustly  intending  to  injure  the  said 
^^  plaintiff  and  to  deprive  him  of  the  profit  and  advantage 
'*  of  his  said  fishery,  afterwards  and  whilst  the  defendant 
'*  was  so  seized  as  aforesaid,  to  wit,  on  the  Ist  day  of 
'^  March,  in  the  year  1839,  and  from  thence  continually 
until  the  exhibiting  of  the  said  bill  of  the  said  plain- 
tiff, wrongfully  and  injuriously  kept,  maintained  and 
'^  continued  divers,  to  wit,  two  weirs  and  fifty  traps 
^'  made  of  stakes,  poles,  rods  of  wood  and  laths,  which 
*^  before  then  had  been  wrongfully  and  injuriously  made, 
^^  put  and  constructed,  at  Kilmacsimon  aforesaid,  in  the 
^'  said  River  Bandon^  there  situate,  and  below  the  plain- 
'*  tiff^s  said  fishery,  to  wit,  at  Bandon  aforesaid ;"  and 
averred  (as  in  the  first  count)  that  the  fish  were  thereby 
prevented  and  obstructed  from  coming  into  the  plaintiff 's 
fishery. 


^  and  along  the  said  plowlands  of  Droumkeenj  otherwise        1842. 

**  Drumheen   and  Currineer^  otherwise  Currinure^   and  in      Frewsk 

the  said  half   plowlands   of    iMfferinfineen^    otherwise        Obb. 

Ldmghfarvfifineen^  and  of  and  in  said  pools,  called  Bridge- 

pool^  Deadhcie  and  Carrigeen^  in  the  county  of  CorA,  hath 

been  and  still  is  greatly  prejudiced,  damaged  and  lessened 
in  value;   and  the  said  plaintiff   hath,    during  all  the 

time  aforesaid  lost  and  been   deprived  of  great  benefit. 


^ 
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1842.  The  third  count  alleged  that    ^^  the  plaiDtiff  being  m 

*<  seized  as  aforesaid  of  the  fee  and  inheritance  of  the 
^*  fishery,  the  defendant  wrongfully  and  injurioodj 
"  placed,  erected  and  constituted  in  the  said  Badm 
^^  River,  there  situate,  divers,  to  wit,  two  weiis  of  feiy 
**  mischievous  and  destructive  form  and  character,  for 
**  catching  salmon  and  other  fish  in  the  said  River 
**  Bandon^  below  the  said  fishery  of  the  said  pbindff, 
**  and  continued  the  same  for  a  great  length  of  tme, 
'^  to  wit,  from  the  1st  day  of  March,  &c.  and  avened 
*^  that  by  means  thereof  divers  large  quantities  of  sahnon, 
^*  trout  and  other  fish  which  otherwise  would,  daring; 
'^  the  time  aforesaid,  have  come  from  the  sea  and  that 
^*  other  part  of  the  said  river  which  lies  below  the 
^^  said  fishery  of  the  said  plaintiff  into  the  said  plaintiff's 
*^  fishery,  and  would  and  might  be  caught  in  his  said 
*^  fishery  by  the  plaintiff  and  his  servants,  for  his  use, 
^^  benefit  and  advantage,  were  during  all  the  said  time 
*^  obstructed,  prevented  and  hindered,"  (as  averred  in  the 
first  and  second  counts,)  from  coming  into  the  plaintiff's 
fishery. 

The  fourth  count  began  in  the  same  form  as  the  third 
alleging  the  plaintiff 's  seizin  in  fee  of  the  fishery,  and 
alleged  that  ^^  the  defendant  had  placed,  erected  and 
"  constructed  divers,  to  wit,  two  weirs  of  a  peculiary 
^^  destructive  form  and  construction  for  catching  salmon, 
*^  and  such  as  had  not  previously  been  placed  or  used 
*^  for  such  purpose  in  or  near  the  said  place  where  the 
^^  said  two  weirs  were  so  placed,  erected  and  constructed 
^^  by  the  defendant  for  the  purpose  aforesaid ;  and  con- 
'^  tinued   the  same   for   a  great   length   of  time,  to  wit, 
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**  firom,  &c. ;"  and  averred  (as  in  the  third  count,)  "  that        iB42. 
**  by  means  thereof  the  fish  were  obstructed  from  coming      Frkwen 
**  into  fishery  of  the  plantiff  by  reason  whereof,"  &c.  Obr, 

The  fifth  count  set  out  the  situation  of  the  fishery 

in  a  certain  part  of  the   River  Bandon^  situate  in  the 

lands  of  Drumhten^  &c.  (as  in  the  first  count,)  and  alleged 

the  plaintiiF's  seizin  as  aforesaid  of  the  fishery,  and  that 

the   defendant  hath   set  and   placed   in  the  said   Bandon 

River,  then  and  there  ebbing  and  flowing,  divers,  to  wit, 

ten  stop-nets,    ten    still-nets  and   ten  standing-nets,   for 

catching  salmon  and  other  fish  in  the  said  River  Bandon^ 

below  the  sidd  fishery  of  the  said  plaintiff,   and  averred 

(as  in   the  first  count),   that  by  means  thereof  the  fish 

were  obstructed    and    hindered    from   coming    into   the 

plaintiff's  fishery. 

The  sixth  count  stated  the  plaintiff  to  be  possessed  of 

the  fishery,   describing  the  lands  as  in  the  first  count, 

and  was  for  wrongfrdly  and  injuriously  fixing  and  putting 

down  into  the  soil  and  bed  of  the  Bandon  River,  there 

situate  divers,  to  wit,  500  stakes  and  500  poles,  and  then 

and  there  attaching  to,  and  interlacing  therewith  divers, 

to  wit,  10,000  rods  of  wood,  10,000  pieces  of  timber  and 

10,000  laths,  and  then  and  there  wrongfrdly  and  injuriously 

erecting  and  causing  to  be  erected  therewith  divers,  to 

wit,   two  weirs  and  fifty  traps  for  catching  salmon  and 

other  fish  in  the  said  River  Bandon  below  the  said  fishery 

of  the  said  plaintiff,  and  continuing  the  same  for  a  g^reat 

length  of  time  by  means  whereof  the  fish  were  obstructed 

from  coming  in  to  the  fishery  of  the  plaintiff,   whereby 

the  fishery  was  damaged,  but  it  did  not  aver  as  in  the  first 

count,  the  plaintiff's  seizin  of  lands  in  and  upon  which  the 

fishery  lay,  or  of  the  pools. 
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1842.  The  seventh  count  alleged  the  possession  of  the  plaintiff 

without  setting  out  the  lands,  and  that  the  defendant  kept, 
continued  and  maintained  divers,  to  wit,  two  wein  and 
50  traps  made  of  stakes,  poles,  rods  of  wood  and  laths, 
which  before  then  had  been  wrongfully  and  injurionslf 
made,  put  and  constituted  at  Kilmacnmonj  &c.  whereby 
(as  in  the  last  count,)  the  fish  were  obstructed  ami  the 
plaintiflTs  fishery  damaged. 

The  eighth  count  alleged  the  possession  of  the  plaintill^ 
and  the  making  of  two  weirs  of  a  very  misciiieToas 
character  by  the  defendant  for  catching  salmon  and 
other  fish ;  and  the  obstruction  of  the  fish  from  going  to 
the  plaintiff's  fishery. 

The  ninth  count  stated  the  wdrs  to  be  for  catdiing 
salmon  only. 

The  tenth  count  also  alleged  the  plaintifTs  possession, 
and  the  erection  by  the  defendant  of  stop-nets,  still-nets 
and  standing-nets  in  the  river. 

The  eleventh  count  was  in  like  form,  but  stated  the 
injury  to  be  the  fixing  and  putting  down  into  the  soil 
and  bed  of  the  River  Bandon^  divers  stakes  and  poles, 
and  attaching  thereto  divers  pieces  and  rods  of  wood, 
and  placing  and  extending  certain  nets  upon  and  along 
the  said  stakes  and  poles,  and  erecting  certain  Scotch 
weirs  in  the  river  below  the  plaintiff's  fishery. 

The  twelfth  count  stated  the  plaintiff's  seizin  in  kt 
of  the  lands,  (describing  them)  and  of  the  fishery 
belonging  and   appertaining  thereto,  and  the  fixing  into 
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the  bed  of  the  river  stakes  and  poles,  and  attaching  1842. 
thereto  and  interlacing  therewith  rods  of  wood,  pieces  of 
timber  and  laths,  and  erecting  and  causing  to  be  erected 
therewith  two  weirs  for  catching  salmon,  such  as  had  not 
ever  previously  been  used  or  placed  for  such  purposes  in 
or  near  the  place,  and  alleged  the  obstruction  of  the 
fish  thereby. 

The  thirteenth  count  was  similar  to  the  twelftli,  but 
stated  only  the  possession  of  the  lands  and  of  the  fishery 
appertaining  by  the  plaintiff. 

The  defendant  pleaded  the  general  issue. 

At  the  trial  before  Mr.  Sergeant  Greene^  at  the  summer 
assizes  for  the  county  of  Cork^  1841,  the  plaintiff,  to  prove 
his  title,  gave  in  evidence  a  patent  bearing  date  27  th  Charles 
II.  which  granted  to  Thomas  Adderley  and  his  heirs  *^  the 
"  three   plowlands   and   a  half  of   Drumkeen^   Currineer^ 
^*  Classafree  and   Ballylangley^   all    lying  and    being  in 
*^  the   cantred  of    KiJbrittain  and    county   of   Cork^  and 
*<  also    all    that     the     half    plowland    of    Lafferinfineen 
^'  situate    in   the  barony   of    Kinalea^    and   said  county 
**  of    Corky   with    the    reversion,     &c.    and     all    toatersj 
*'  watercourses,  fishings^  weirs,  quarries  and  duties,  profits, 
commtodities,  rights,  privileges,  jurisdictions  and  advan- 
tages  to   the   aforesaid   premises   or   any  part    thereof 
belonging."     He  also  deduced   his   title  from   Thomas 
Adderley y  and  proved  his  seizin  in  fee  of  the  lands  (which 
were  situated  on  the  River  Bandon)  and  of  the  fisheries. 
The  plantifi*  then  produced  a  Mr.  Thomas  Hale  Adderley^ 
who   proved    that    Edward  Hale   Adderley^   under  whom 
the  plaintifi*  derived,  was  heir  at  law  of  Thomas  Adderley 
the  patentee,  and  proved  that  Edward  Hale  Adderley  had 
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1842.       fished  the    Bandan   River  with  a  net  firom  near  Banim 

* — — ^ 

Fbewbn     to  a  little  below  /itftuftanncm,   as  far   as   the   boundt  of 

Obr.        his   estate,  which   lay  on   both    sides    of   the   iiTer.    It 

appeared  that  the  River  Bandan  had  its  source  above  the 

plaintiff's   lands,    and   that  after   passing   through  them 

and   by  the   defendant's   weirs,   it   fell   into    the  sea  at 

Kinsale.     It  was  also  proved    that  the  tide  flowed  ap  as 

&r  as  Collier's  Quay^  which   was   above    the    defendant's 

weirs   and   below  the   plaintiff's    fishery.      It    was   also 

proved  that  the  defendant's  weirs  were  between  high  and 

low   water  mark,  part  in  the  slob  and  part  in  the  river, 

and  that  they  were  covered  at  high  water.     The  wdn 

were  described  by  a  witness  for  the  plantiff  as  follows :-— 

^*  I  have  seen  Orr^s  weirs;  there  are  upright  stakes 
*^  driven  into  the  slob  and  horizontal  laths  about  an 
"  inch  asunder ;  the  weeds  and  dirt  have  choked  them 
<^  so  that  even  a  moderate  sized  trout  could  not  escape 
*^  from  any  of  them ;  a  trout  of  half-a-pound  weight 
**  could  not  pass :  the  posts  are  nearly  perpendicular 
"  with  the  river.  There  is  another  wing  running  into 
*^  the  channel  and  an  open  space  to  admit  salmon  which 
^'  are  guided  into  a  centre  purse  and  cannot  get  out  I 
*'  know  Scotch  weirs.  Defendant's  weirs  are  well  cal- 
^^  culated  for  taking  salmon ;  not  more  so  than  Scotch 
^*  weirs,  but  they  would  take  smaller  fish.  The  constmc- 
^*  tion  and  effect  are  pretty  much  alike,  they  will  take 
'*  fish  at  all  times.  Plaintiff's  fishery  has  been  mach 
*^  injured  by  these  weirs ;  there  is  no  netting  on  the 
*'  defendant's  weirs ;  they  project  into  the  channel  of 
^*  the  river;  one  projects  fifteen  feet,  the  other  ten  feet." 

The  defendant  admitted  that  he  had  erected  the  weirs 
in  question. 
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The  defendant  then  went  into  his  ease,  and  proved  a 
lease  of  the  23rd  of  January,  1830,  whereby  Francis  Earl 
of  Bandon  demised  to  the  defendant's  father,  all  that 
part  of  the  lands  of  Kilmacsimon  called  the  Wood  of 
Kilmacsimon^  and  the  slob  thereunto  belonging,  reserving 
royalties,  (save  and  except  fisheries,  bog,  timber  and  other 
trees,  woods  and  underwoods,)  habendum  to  the  lessee, 
his  heirs  and  assigns  (provided  such  assigns  should  be 
approved  by  the  said  Earl  of  Bandon^  his  heirs  and 
assigns  as  thereafter  mentioned,)  for  three  lives :  and  he 
proved  an  assignment  of  the  same  lease  to  the  defendant, 
dated  25th  January,  1838,  and  that  the  defendant  had 
used  the  fishery  in  the  weirs  in  question.  One  of  the 
defendant's  witnesses,  on  cross-examination,  said,  that  he 
had  once  seen  a  boat  stuck  on  one  of  the  weirs,  and 
that  a  boat  could  not  pass  over  it. 

The  learned  Judge  charged  the  jury,  and  told  them 
that  the  weirs  were  not  illegal  or  improper,  and  that  even 
though  the  plaintiff  were  owner  of  the  several  fishery, 
yet,  that  the  defendant's  fishing  by  means  of  weirs  not 
illegal  or  improper,  would  not  give  any  cause  of  action 
to  the  plaintiff,  if  the  defendant  had  any  right  of  fishing 
at  the  place  in  which  the  weirs  were  erected ;  and  he 
directed  the  jury  to  find  for  the  defendant: — the  plain- 
tiff's counsel  excepted ;  and  requested  his  lordship  to 
inform  the  jury — 

First. — That  the  weirs  were  of  such  a  construction  as 
to  render  the  same  illegal ;  the  said  weirs  being  contrary 
either  to  the  words,  or  at  all  events  to  the  policy  of 
the  Statute  10,  Charles  I.  sess.  3,  chap.  14. 

2  Q 
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Secondly. — That  fishing  by  weirs  of  the  ooustniction 
aforesaid,  e?en  if  the  same  were  not  actually  illegal,  was 
an  improper  mode  of  exercising  such  a  right,  if  any, 
as  the  defendant  had  to  fish  in  the  place  in  which,  and 
soforth. 

Thirdly. — The  plaintiff's  counsel  required  the  judge  to 
inform  the  jury  that  if  they  believed  the  river  was 
navigable  at  the  hcus  in  quo^  and  that  the  weirs  in 
question  obstructed  the  navigation  of  the  river,  the  said 
weirs  were  illegal,  and  that  if  so,  fishing  with  them  was 
illegal,  and  they  ought  to  find  for  the  plaintiff. 

Fourthly. — That  if  they  believed  that  the  weirs  in 
question  obstructed  and  prevented  from  g^ing  into  the 
plaintiff's  fishery  a  greater  number  of  fish  than  could 
have  been  taken  by  the  defendant  at  the  locus  in  quo 
by  any  lawful  mode  of  fishing  used  thereat,  they  should 
find  for  the  plaintiff;  but  the  Judge  refused  to  do 
so,  and  informed  the  jury  that  the  injury  to  the  plain- 
tiff's fishery  by  reason  of  said  weirs  did  not  give  the 
plaintiff  any  cause  of  action  against  the  defendant, 
unless  the  said  weirs  were  illegal  or  improper  in  their 
construction,  which  in  his  opinion,  they  were  not. 

Fifthly. — The  counsel  for  the  plaintiff  required  the 
Judge  to  inform  the  jury  that  inasmuch  as  there  was 
no  evidence  that  the  defendant  was  possessed  of  or 
entitled  to  any  several  fishery  at  the  place  in  which 
the  said  weirs  were  erected,  they  should,  if  they  were 
of  opinion  that  the  plaintiff's  fishery  had  been  injured 
by  the  erection  of  said  weirs,  find  for  the  plaintiff; 
but  the  Judge  was  of  opinion   that  he  ought  not  to  do 
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so.     The   jury  found  a  verdict    for  the    defendant,    and       1842. 
the  plaintiff's  counsel  tendered  a  bill  of  exceptions.  Frewem 

Orr. 

E.  L.  Corbet^  in  support  of  the  exceptions.  Wsdnesday, 

12  Jan.   1842. 

The  first  exception  raises  the  question  of  the  illegality 
of  those  weirs  by  the  Statute  10  Car.  1  sess.  3,  c.  14, 
which  prohibits  the  erection  of  ^'  stop-nets,  still-nets, 
"  or  standing-nets  in  navigable  rivers"(«)«     In  the  Duke 


Ca)  10  Car.  L  Jr.  c  14.    An  Act  against  the  killing  of  young  spawne  and 
fry  of  eels  and  salmon. 

"  Forasmuch  as  great  hurt  and  daily  inconveniencies  have  and  do 
**  ensue  unto  all  the  King's  subjects  of  this  realme  by  the  greedy 
appetites  and  insatiable  desire  which  simdry  of  them  occuping  fish- 
ing have  used  by  taking  and  killing  the  yoimge  spawne,  fry,  or  breed 
of  eels  and  salmon,  as  well  in  salt  rivers  as  in  fresh  rivers,  loughes, 
plashes,  fennes,  and  marshes  in  many  parts  of  this  realme  ;  as  also 
setting  up  of  stop-nets,  still  nets  or  standing-nets,  fixed  upon  posts, 
or  otherwise,  in  the  rivers  where  the  salmon  should  passe  up  from 
**  the  8ea»  to  the  groat  hindrance  and  prejudice  of  the  commonwealth 
"  of  the  realme  ;  be  it  therefore  enacted  by  this  present  Parliament, 
and  by  the  authority  of  the  same,  that  no  manner  of  person  or 
persons,  of  what  estate,  degree  or  condition  soever  they  be,  shall 
willingly  presume  to  take  any  fry,  spawne,  or  breed  of  eels,  in 
any  river  or  water,  salt  or  fresh,  within  this  realme  of  Ireland ;  and 
*'  over  this,  that  no  manner  of  person  or  persons  shall  presume  willingly 
to  take  or  destroy,  in  or  by  means  of  any  weele,  net,  net  of  haire,  or 
by  any  other  engine,  (angling  only  excepted,)  flud-gate,  salmon-pipe, 
*'  or  at  the  tail  of  any  mill  or  weir,  or  in  any  straits,  rivers  or  brooks, 
salt  or  fresh  whithin  this  realme  of  Ireland,  the  young  fry,  spawne 
or  breed  of  any  kind  of  salmon  called  lakes,  pinkes,  smowtes,  or 
"  salmon  penles ;  and  also  that  no  manner  of  person  or  persons  shall 
**  use,  or  set,  or  take  any  salmon  with  any  such  stop-nets,  stilUnets  or 
standing-nets,  and  if  any  person  or  persons  offend  in  any  of  the 
points  before  rehearsed,  contrary  to  the  tenor,  form  and  purport  of 
any  part  of  the  same,  then  every  such  person  or  persons  so  offending 
**  shaU  lose  and  forfeit  for  every  time  of  his  or  their  such  offence  the 
"  sum  of  40«,  and  the  fish,  and  also  the  unlawful  nets  and  other 
"  unlawful  engines  and  devises  whatsoever  they  be,  made,  kept  or 
used  for  the  killing,  taking  or  destroying  of  the  young  breed,  spawne 
or  fry  of  eels  or  salmon  before  rehearsed,  or  setting  out  of  the  said 
stop-nets,  or  taking  the  salmon  therewith,  the  one  half  of  the  said 
"  forfeiture  shall  be  to  the  King's  Highnesse,  his  heirs  and  successors, 
"  and  the  other  halfe  shall  be  to  him  that  will  sue  for  the  same." 

.     2  Q  2 
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1B42.  of  Devonshire  v.  Smithed),  the  question  was  raised  whetha 
Scotch  weirs  were  illegal  under  that  Statute,  and  the 
defendant  contended  that  they  could  only  be  so  if  des- 
tructive to  the  spawn ;  but  Baron  Foster  who  tried  the 
case  thought  otherwise,  and  the  case  having  come  before 
the  Queen's  Bench  on  a  bill  of  exceptions,  that  Court 
decided  with  the  learned  Baron.  In  another  case, 
M^Adam  v.  Halliday^  reported  in  the  notes  to  the 
Duke  of  Devonshire  v.  Smithy  Baron  George^  before 
whom  it  was  tried  in  1816,  came  to  the  same  conclu- 
sion as  Baron  Foster;  a  bill  of  exceptions  was  taken 
in  that  case,  but  was  afterwards  g^ven  up.  The  evidoice 
of  the  construction  of  the  Scotch  weirs  in  the  Duke  of 
Devonshire  v.  Smithy  applies  exactly  to  the  evidence 
of  the  construction  of  the  weirs  in  the  present  case; 
so  that  the  Statute  must  be  held  to  prohibit  **  stop- 
**  nets,  still-nets  and  standing-nets,"  irrespectively  of 
their  effect  upon  the  fry,  and  these  nets  are  of  the  same 
construction  as  the  prohibited  engines.  [Bradt,  C.  B. 
Did  any  of  your  witnesses  call  these  weirs  network?] 
The  witnesses  have  described  the  weirs  as  constructed 
of  upright  posts  fixed  in  the  ground,  and  horizontal 
laths  crossing  them.  Now  "  network"  or  "  net"  does 
not  necessarily  imply  a  hempen  net ;  **  net*'  is  applied 
by  Dr.  Johnson  in  his  Dictionary  to  wood,  brass,  stone, 
or  any  thing  with  "  interstitial  vacuities."  The  same 
writer  terms  a  "  weir"  a  "  network  of  twigs."  So  in 
the  Book  of  Exodus,  27,  chap,  verse,  4,  it  is  applied 
to  brass;  also  in  1st  Kings,  chap.  7,  verse  17,  it  i$ 
applied   to   the    chapters    of   the   pillars    of     Solonion^s 


(a)  Ale.  k  Nap.  444. 
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Temple :  the  translation  of  the  Bible,  which  was  made  _     1B42. 

in  the  time  of  James  L  is  a  strong   authority  as  to  the 
exposition  of  the  word  net  at  the  time  when  the  Statute 

of  Charles  I.  was  passed,  which  could  not  have  varied 
much  from  the  meaning  attached  to  that  word  a  short 
time  before,  when  the  Bible  was  translated.  In  all 
European  languages  the  words  analogous  to  net  are 
applied  to  all  materials;  the  word  itself  is  from  the 
German,  and  in  that  language  means  a  snare  or  trap. 
These  engines  then  have  all  the  characteristics  of  *^  stop- 
'^  nets,  still-nets  and  standing-nets ;"  there  is  no  conflict- 
ing evidence  as  to  the  construction  of  them,  the  only 
question  is  whether  they  are  legal  or  illegal.  But  even 
if  these  weirs  be  not  within  the  strict  words  of  the 
Statute,  they  are  illegal  within  the  intention  of  the 
legislature  at  that  time.  When  a  modem  Act  of  Parlia- 
ment has  used  words  of  a  plain  and  definite  import,  it 
is  very  dangerous  to  put  upon  them  a  construction,  the 
effect  of  which  will  be  to  hold  that  the  legislature  did  not 
mean  what  they  have  expressed; — per  Bat/ley^  J.  Bex 
v.  Stoke  Damerel{a).  But  modern  rules  of  construction 
apply  only  to  modern  Statutes,  and  do  not  prejudice 
the  ancient  rules  applicable  to  ancient  Acts.  So  per 
ColeridffCy  J.  in  Bex  v.  Poor  Law  Commissioner sifi).  The 
utility  of  contemporaneous  exposition  is  remarked  by 
Baron  Pennefather  in  Farran  v.  OttiweU(c)y  and  he  there 
uses  the  language  of  Sir  Edward  Cohe(d).  The  rules  of 
construction  relating  to  Statutes  are  collected  in  7  Bacon's 
Abridgment,  450  to  468.  Now  these  are  similar  in  construc- 


(fl)  7  B.  &  C.  568.  (6)  1  Nev.  &  P.  375. 

(c)  2  Inst.  161,  181.  (d)  2  Jebb  &  S.  148. 
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^^^  tion  to  the  prohibited  wein,  and  are  erected  for  the  flame 
purpose,  and  if  the  Court  be  satisfied  that  this  was  an 
attempt  to  elude  the  Statute  they  will  giye  it  such  a 
construction  as  to  redress  the  mischief.  7  Bae*  Ab.  462. 
The  preamble  of  this  Statute  Aows  it  was  enacted  pro 
bono  publico^  and  such  an  Act  should  be  libcfally 
construed.  The  Soldier^s  Case{a);  Dean  and  Chapto' 
of  York  V.  Middkburff{b).  So  the  Statute  of  yolantary 
conveyances  has  been  held  to  extend  to  purchasen 
with  notice;  Sugden^s  Vendors  and  PurchoMers,  The 
same  principle  is  found  in  Jones  r.  Snuirt(c).  This  mis- 
chief is  comprehended  in  the  terms  of  Magna  Chartay 
sect.  23  and  2  Hen.  VI.  c.  15,  and  12  Ed.  IV  c.  7  ;  and 
these  statutes  are  extended  to  Ireland  by  Poynings  Law. 
[Brady,  C.  B. — If  you  only  relied  upon  one  Statute 
before  the  judge  below,  it  would  be  irreg^ar  to 
rely  upon  another  now ;  but  this  point  may  possibly 
be  open  to  you  on  the  general  law  of  the  case.] 

As  to  the  second  exception,  we  contend  that  even  if  the 
defendant  had  any  right  of  fishing  at  the  place  in  question 
this   was   an    improper    mode   of    exercising    that   right. 
Magna  Charta,  sect.  23,  commands  that  ^^  onmes   CadeHi 
deponantur;"  **  Cadelir  means  weirs;  Blmtnts  Dictionary; 
Spelman's    Glossary,     It    cannot    be    contended   that  this 
Statute  is  repealed  or   obsolete ;  for  a  Statute  cannot  be 
repealed  but  by  a  subsequent  affirmature  Statute.    [Brady, 
C.  B. — You  may  assume  that  Magna  Charta  is  in  full 
force.     It  has  been  acted  upon  for  centuries  in  England, 
and   very   strong   measures    have    been    taken    upon  it] 


(rt)  Cro.  Car.  71.  (A)  2  Young  &  Jcr.  215. 

(r)  1  T.  R.  44, 
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Then  all  these  eng^mes  are  prohibited  by  it  and  by  the        >Q^2.    ^ 
subsequent  Statutes  of  Henry  VI.  and  Edward  IV.  Robson     Fbkwen 
V.  Bobinion{a)  is  a  very  important  case  upon  the  Statute         Orr. 
of  Henry  VI.     [Brady,  C.   B. — You  must  arg^e  this 
exception  as  if  it  were  the  only  one,  and  show  that  this 
mode   of  fishing  is  an   improper  mode   of  exercising  an 
admitted    right.      The    word    **  improper"    must    mean 
improper    as    between    plaintiff    and    defendant.]      The 
mode  is  improper,  because  illegal;  but  if  I  cannot] rely 
on  that  ai^ument  upon  this  exception,  what  is  said  of  its 
ill^ality  will   apply  to  the  fourth  exception. 

As  to  the  third  exception,  viz. — that  the  weirs  are[,illegal, 
as  obstructing  the  navigation  of  a  public  navigable  river 
it  is  clearly  ascertained  that  if  there  is  a  flux  and  reflux 
of  the  tide  in  a  river,  or  if  boats  pass  to  and  60  upon  a 
river,  it  is  a  navigable  river.  Shultz  Aquatic  Riff  his  j'lSl^ 
Lord  Fitzwalter^s  case(b).  Hale  de  j.  m.  8.  The  right 
of  the  public  to  navigate  a  river  is  superior  even  to  that 
of  the  Crown  to  erect  a  weir  upon  it.  Williams  v. 
JVilcax(c).  A  right  even  of  several  fishery  must  be  so 
exercised  as  not  to  impede  the  passage  of  boats,  and  even 
had  the  defendant  a  several  fishery  here,  he  cannot  use 
it  so  as  to  impede  the  public.  As  this  is  a  public 
navigable  river  the  laws  relating  to  highways  apply  to 
it.  The  Repair  of  Bridffe8{d)  ;  Williams  v.  Wilcox.  To 
lay  logs  of  wood  in  a  highway  so  as  to  render  it  less 
commodious  is  a  nuisance.  Hawk.  P.  C.  696,  701,  696, 
in  notis :  and  so  it  is  to  lay  wood  in  a  public  navigable 
river;  it  is  no  excuse  to  say  that  there  was  room 
elsewhere.     Rex  v.  Smith(e).     Com.^  Dig.  "  Highway."  E. 

(a)  3  Dougl.  308.  (6)  3  Mod.  106. 

(c)  3  Nev.  &  P.  606.  (</)  13  Co.  83. 

(e)  3  Keb.  759. 
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1842.        4 ;  2  Roll.  Ab.  137  ;  flea:  v.  Lard  Grosvenar(a)  ;  Amm^h). 

Fbewen      ^nd  if  an  individual  having  a  right  in  a  public  navigable 

Orb.        river  abu&es   that  right  he  will  be  liable   to  an  actimu 

M^Adam   v.    HaUiday{c) ;  Weld  v,    Homby(d) ;    Bex  v. 

Russel{e);    Ball    v.   Herbert(f) ;     WUks    v.    Hunfferfiri 

Market  Company (jsi). 

As  to  the  fourth  exception : — we  were  entitled  to  a 
direction  in  our  f&vour  in  case  the  jury  should  believe 
that  the  defendant's  weirs  obstructed  the  plaintiff's  fishery; 
Lord  Clare's  judgment  in  Hamilton  v.  Marquis  of  Done^ 
gal{h).  In  KebU  v.  Hicheringill{i)  it  was  held  that  a  case 
lies  for  discharging  guns  near  a  decoy,  with  a  design 
to  drive  away  the  fowl  which  used  to  resort  thither^ 
by  which  the  fowl  were  driven  away  and  the  owner 
damnified.     So  too  in  Carrington  v.  Taylor(j). 

As  to  the  fifth  exception, — the  plaintiff  having  a  several 
fishery,  had  a  property  in  the  fish  before  they  were 
caught,  although  it  is  otherwise  in  a  public  fishery,  ffdd 
V.  Homby(k) ;  Robson  v.  RobinsonQ).  This  exception 
has  been  already  argued  in  the  arguments  on  the  other 
branches  of  the  case. 

Henn^  Q.  C.  and  R.  J.  I^aney  for  the  defendant. 

The  question  is  whether  the  weirs  are  nets  in  themselves. 


(o)  2  Stark,  Rep.    11.  (A)  1   Camp  517,  note, 

(c)  Ale.  &  Nap.  44.  (d)  7  East,  197. 

(e)  6  B.  &  C.  566.      ,  (/)  3  T.  R.  253. 

iy)  2  Bing.  N.  S.  281.  {h)  3  Ridg.  P.  C.  267. 

(0  11  Mod.  75.  U)  11  East,  571. 

(A)  7  East,  195.  (0  3  Doug.  308. 
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If  the  word  ^'  nets"  were  used  separately  in  the  Statute        1842. 


ir — 

these  would  not  be  such ;  but  the  Statute  was  made   to      Frewen 


V. 


apply  to  a  particular  injury,  and  hence  the  di£Bculty  Orr. 
arises.  Now  these  engines  cannot  be  called  nets  with 
propriety :  the  Statute  of  Charles  I.  is  a  penal  Statute, 
and  as  such  must  be  construed  strictly  ; — and  it  appears 
that  these  are  not  nets  fixed  upon  posts,  but  come  within 
the  description  of  "  timber  tide  weirs"  in  the  Duke  of 
Devonshire  v.  Smith,  This  is  a  weir  within  the  meaning 
of  the  Acts  of  Parliament,  both  on  account  of  the  mode 
of  construction  and  the  material.  Besides,  the  exceptions 
do  not  refer  to  stop -nets,  still-nets  or  standing-nets  but 
to  weirs.  [Brady,  C.  B. — The  exceptions  treat  them 
as  nets  within  the  Act.]  If  they  are  weirs  there  is  no 
enactment  which  makes  them  illegal;  for  the  nets 
contemplated  by  the  Statute  of  Charles  I.  are  nets  of 
hemp.  It  appears  that  in  the  Statutes  17  &  18  Geo. 
III.  c.  19,  s.  5,  and  26  Geo.  III.  c.  50,  s.  25,  and 
9  Geo.  IV.  the  word  net  is  used  as  signifying 
a  hempen  net,  and  as  in  construing  Statutes  in 
pari  materd  the  same  words  must  be  taken  in  the 
same  sense,  the  legislature  must  be  understood  to  have 
meant  hempen  nets  throughout  all  these  enactments. 
The  cases  of  the  Duke  of  Devon  v.  Smith  and  M^Adam 
V.  Hattidaj/y  do  not  apply  here,  for  in  the  one  the  engines 
used  for  catching  fish  were  timber-tide  weirs,  and  in  the 
other  actual  stop-nets,  still-nets,  &c.  But  it  is  said  the 
case  is  within  the  policy  of  the  A^t,  because  the  defendant's 

weirs  produce  the  same  effect  as  the  nets  mentioned  in 
the  Statute ;  but  what  engine,  even  a  rod  and  line,  would 
not'  be  within  the  Statute  in  that  respect?  Acts  of 
Parliament   should    now    be    construed    strictly;  Rex   v. 
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1842.  Stoke  Damerel{a) ;  and  in  the  case  of  penal  Statutes, 
the  Court  cannot  go  beyond  the  verjr  words  of  the  Act» 
which  must  be  taken  in  their  ordinary  sense.  Dwarm  od 
Stattitesy  702;  Fletcher  v.  Lard  Sondes(b).  And  except 
the  inferential  dictum  in  Rex  v.  Sioke  Damerd  there  is 
no  ground  for  saying  that  a  different  rule  of  construction 
is  to  be  adopted  with  respect  to  ancient  and  modem 
Statutes.  In  the  Duhe  of  Devonshire  v.  Smith  the  damage 
to  the  plaintiff  was  admitted  for  the  express  purpose 
of  raising  the  question.  Now  here  the  question  raised 
on  the  third  exception  is  with  regard  to  a  public  navi- 
gable river,  not  with  regard  to  the  plaintiff^s  fishery: 
the  plaintiff  should  have  shown  a  special  private  damage 
to  himself.  [Lefrot,  B. — The  action  is  not  brought 
because  the  river  was  a  navigable  river;  it  is  brought 
because  of  the  injury  stated.]  Where  an  injury  is  done 
by  a  defendant  to  a  public  way,  and  injury  thence  results 
to  the  plaintiff,  the  plaintiff  is  bound  to  describe  it  as  a 
public  river,  and  it  is  contended  that  it  is  described  as  a 
public  navigable  river,  because  they  have  described  it  as 
a  river  wherein  the  tide  ebbs  and  flows.  [Lefrot,  B. — 
It  was  not  necessary  to  say  these  things  were  erected  in 
a  navigable  river,  or  in  a  river  in  which  the  tide  ebbs 
and  flows.  The  gravamen  of  the  action  is  the  injury 
to  the  plaintiff's  fishery.  The  words  "  ebbing  and 
"  flowing"  are  mere  surplusage.]  But  it  ought  to  be 
stated  whether  the  party  is  proceeding  for  an  injury 
to  a  public  or  to  a  private  right.  Non  constat  though 
the  injury  complained  of  may  obstruct  the  navigation, 
that  it  will  also  be  an   injury  to   the  plaintiff's  fisher), 


(«)  7  B.  &  C.  5f>8.  (6)  3  Bing.  580. 
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and  there  is  no  evidence  in  this  case  of  an  injury  which        IS42. 

would  enable  the  party  to  sustain  an  action  for  an  injury 

to  a  public  right.      It    may  be  illegal  to   obstruct  the 

navigation,   yet   there  may  be  a  right  in  the  defendant 

to  obstruct  the   plaintiff's  fishery.     The   exception   put 
upon  the  record  was  in  substance  that  if  the  weirs  obstructed 

the  navigation  they  were  illegal ;    and  the  question  was 

put   on   grounds   quite    independent   of    the  question   of 

damage.     [Pbnnefather,  B. — The    damage  complained 

of  was   the  loss  of   the  fish;    they  say   that   loss   was 

a    damage  because  the  act  from   which   it  resulted  was 

illegal.] 

CoUinsy  Q.  C.  in  reply. — These  are  certainly  nets; 
as  laths  are  merely  substituted,  for  cords.  The  material 
is  quite  unimportant,  and  from  the  construction  of  the 
engines  they  are  certainly  within  the  definition  of  stop- 
nets,  still-nets  and  standing-nets ;  Attamey^General  v. 
Tindal{a)y  Hob.  97.  Plowden,  467,  and  are  within  both 
the  words  as  well  as  the  reason  of  the  Act.  Weirs  in  navi- 
gable rivers  are  nuisances  at  common  Law;  Williams  v. 
Wilcox(b)i  and  this  comes  within  that  case. 

Brady,  C.  B, — We  are  all  of  opinion  that  in  this 
case  the  Court  must  award  a  venire  de  novo.  There 
have  been  five  exceptions  taken  to  the  Judge's  charge, 
the  first  and  third  of  which  have  been  principally  relied 
upon  in  argument,  and  it  is  the  opinion  of  the  Court 
that  the  first  and  third  exceptions  must  be  allowed.  The 
first  exception  proceeded  on  the  supposition  that  this 
erection   for   the   purpose   of   taking   fish,  is  in  truth,  of 


(a)  Prec.  Chan.  215.  (A)  3  Ncv.  k  P.  606. 
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1842.  that  sort  prohibited  by  the  Statute  10  Charles  I.  c.  14. 
Frewen      It   has   been   relied   upon,   on  the   other  side,  that  that 

Orb.  Statute  uses  words  which  have  no  reference  to  the  matter 
in  question,  and  it  is  urged  that  these  words  cannot  r^ 
to  a  thing  which  is  not  in  the  strict  meaning  of  the  word, 
a  net.  It  must  be  conceded  that  the  material  of  which 
the  engine  may  be  composed  will  not  govern  the  case, 
and  that  the  Act  does  not  prescribe  that  the  sort  of 
net  it  prohibits  shall  be  of  hair,  or  hemp,  or  any 
flexible  material ;  for  wood,  or  at  all  events  fibres  of  wood 
may  be  constructed  into  a  similar  device.  But  it  is 
urged  that  this  instrument  is  not  a  separate  engine, 
extended  upon  posts,  but  is  composed  of  laths  fixed  upon 
posts.  Now  I  think  it  would  be  putting  an  idle  con- 
struction on  this  Statute  to  hold  that  it  is  restricted  to 
nets  of  any  particular  construction,  for  if  so  it  would  be 
easy  the  day  after  it  had  passed,  to  nullify  all  its  opera- 
tion ;  and  looking  to  its  preamble  and  the  evils  it  was 
intended  to  remedy,  we  may  hold  that  it  extended  to  any 
engine  of  this  kind,  and  that  the  question  ought  not  be 
tried  by  the  particular  mode  in  which  the  laths  may  be 
arranged,  but  by  the  mischief  which  the  engine  may 
occasion.  I  am  then  of  opinion,  and  so  are  my  brethren, 
that  this  is  an  erection  operating  as  any  stop-net  or  still- 
net  would  operate,  and  may  fairly  be  described  as  a  stop- 
net  within  the  meaning  of  the  Act,  and  therefore,  that 
the  first  exception  ought  to  be  allowed. 

l^he  third  exception  takes  a  wider  range,  and  though 

as  one  exception  is  allowed  it  is  not   necessary  to   enter 

particularly   upon  the  rest,    yet    fi'om    the  importance  of 

the  case,  I  think  it  right  to  explain  my  reasons  for  allowing 
this   also.     The   objection    made   to  the    third    exception 
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is  founded  on  the  structure  of  the  record ;  and  it  is  said        1842. 
that   the  declaration   does   not   complain   of   an  obstruc-      Frewen 
tion  to  a  navigable  river,  and  relies  only  on  the  mischief        Orr. 
resulting  to  the  plaintiflf  as  an   individual,  by  preventing 
the  approach  of  fisb  ;  and  the  case  has  been  compared  to 
that  of  a  highway  across  which  an   individual  should  lead 
a  stream  of  water  to  his  mill.     Now  in  an  action  for  an 
injury   done   to   a  highway  the  party  is  bound  to  show 
how  he  has  a  right  to  the  loctts  in  quo.     In  this  case  the 
plaintiff  was  owner  of  a  fishery  to  which    the  fish  came 
through   this   river,    and   whether   public  or    private,  he 
has  a  right  to  have  the  fish  allowed  to  come  to  him,  and 
is   not   bound   to  put   upon  the  record  any  more  special 
cause  of  action  than   the  general  one,  that  the  fish  were 
prevented  from  so  coming. 

But  it  is  contended  that  even  though  there  were  an 
obstruction  to  the  navigation,  an  owner  of  a  fishery 
cannot  found  his  action  for  an  injury  to  the  fishery  upon 
such  obstruction.  To  be  sure  he  cannot,  but  if  he  can 
show  that  the  obstruction  to  navigation  is  a  public 
nuisance,  he  prevents  the  defendant  from  relying  upon 
that  as  a  defence.  I  am,  therefore,  of  opinion  upon  the 
third  exception  also  that  a  vaiire  de  novo  should  be 
awarded. 

Pennefather,  B. — I  also  think  that  there  must  in 
this  case  be  a  venire  de  novo.  The  plaintiff  complains 
of  an  injury  done  to  his  fishery.  I  assume  that  such 
injury  has  been  done  to  a  certain  extent.  The  defendant 
then  justifies,  that  he  had  a  right  to  commit  this  injury 
because  he  had  a  fishery  in  the  place  where  the  obstruc- 
tion is  said  to    have    taken    place.      The   plaintiff  says. 


^ 
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1842.  even  if  you  have  a  right  to  take  fish,  you  have  no 
Frbwen  right  to  justify  an  injury  to  me  by  an  act  which 
Orb.  is  illegal,  either  as  against  a  Statute  or  as  against 
the  common  Law.  The  acts  of  ill^^ality  which  are 
relied  on  by  the  plaintiff  (because  it  is  not  controverted 
in  argument  that  if  the  case  were  brought  fiedrly  before 
the  Court,  there  would  be  no  defence  for  the  defendant,) 
are,  that  these  erections,  which  are  called  in  one  of 
the  counts  stop-nets,  still-nets  and  standing-nets,  are 
against  the  provisions  of  law ;  now  it  appears  to  me  diat 
these  erections  are  against  the  Statute  10  Charles  I. 
We  must  not  separate  the  word  "net"  as  distinguished 

from  its  adjunct,  "  still"  or  "  stop  ;**  and  taking  it  in 
that  view,  it  appears  to  me  that  any  thing  allowing  the 
water  to  pass  through,  and  fixed  in  the  soil,  is  a  "  still-net*' 
within  the  meaning  of  the  Act.  It  is  not  denied  that 
it  is  within  the  spirit  of  the  Statute ;  but  it  is  said  that 
it  is  not  within  the  letter  of  it.  Now  I  think  it  is  within 
the  letter  of  it.  There  is  nothing  in  the  Statute  which 
confines  the  word  to  any  material  or  to  any  mode  of  con- 
struction, whether  the  laths  be  horrizontal,  diagonal,  or 
perpendicular,  or  to  any  thing  whether  attached  to  posts 
or  not.  Therefore  it  appears  to  me  that  those  erections 
are  within  the  words  of  the  Statute. 

Now,  as  to  the  other  point,  suppose  this  not  to  be 
a  still-net  within  the  words  of  the  Act,  it  is  said  that 
the  Judge  should  have  told  the  jury  that  these  engmes 
were  illegal  as  obstructions  to  a  public  navigable  river. 
I  think  if  they  obstructed  the  navigation  they  were  ill^ral, 
and  that  the  defendant  could  not  rely  on  this  ground 
of  defence.  Then  it  is  said  that  supposing  that  were  the 
meaning    of    the  words,    the   plaintiff   has    not    entitled 
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himself  by  his  pleading  to  make  this  defence.     He  does        1842. 
not  declare   upon  an  injury  done  to  himself  in  the   locus     Frbwen 

Vm 

in  quOi  but  he  says,  I  have  sustained  an  injury  which  Orr. 
the  defendant  cannot  justify  by  showing  that  he  has 
committed  in  the  locus  in  quo  a  conmion  nuisance.  Thus 
I  consider  it;  and  I  do  not  think  this  decision  conflicts 
with  any  of  the  authorities.  Being  of  opinion  with  the 
plaintiff  on  these  exceptions,  I  need  deliver  no  opinion 
on  the  rest. 

Richards,  B. — I  agree  with  the  opinion  already 
expressed  by  the  other  members  of  the  Court;  I  think 
the  words  '^  stop-nets,  still-nets  and  standing-nets"  mean 
such  a  stationary  erection  in  a  river,  no  matter  of  what 
material  it  may  be  composed,  as  has  the  effect  of  stop- 
ping the  passage  of  the  fish  up  and  down  the  river. 
I  think  it  very  unimportant  to  inquire  of  what  material 
the  erection  is  composed,  especially  as  it  must  be  known 
that  various  materials  are  used  in  fishing  which,  in  the 
common  acceptation  of  the  words  are  not  nets,  I  cannot 
see  why  the  fibres  of  a  tree  cannot  be  made  use  of  as 
hemp,  nor  why  an  engine  will  not  be  a  net  though  the 
material  of  which  it  is  composed  be  wood.  I  do  not 
think  it  necessary  to  say  anything  on  the  other  part  of 
die  case. 

Lefroy,  B. — I  agree  with  the  opinion  delivered  by 
die  Lord  Chief  Baron.  The  question,  on  the  first 
exception  is,  what  the  legislature  has  meant  by  the  words 
stop-netSj  still-nets  or  standing-nets.  The  intention  of 
the  legislature  is  to  be  collected  most  properly  and  safely 
by  the  objects  which  the  legislature  had  in  view  in  pas^ 
sing  the  Act.     The  great  object  was  to  secure  a  supply 
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1842.        of  fish  from  the  ocean  to  the  higher  parts  of  the  iiTers; 

^^ — ''' — ~^ 

Frewen     the   provisions  of   the  Act  go  to   protect  the  spawn  <rf 

Obr.        fish  and   the   transit  of   fish;    not  to  l^islate   apoo  the 

subject  of  nets.     That  is  at  once  an  answer  to  all  those 

cases  which  have    been    cited   on   the   sabject  of  nets; 

the  object  of  this   Statute  was  (as  my  brother  BichardM 

said)    to    prevent  a  permanent    obstruction    to    the  fish 

passing  up  the  river.     Now  the  words  *^  stop-nets,  still- 

"  nets    and    standing-nels,"    are    inconsistent    with   the 

very  notion   of  nets ;    therefore,  we    are  not  to   separate 

the   words,  but  we  must   take  it  that  an    obstruction  in 

the  nature  of  nets  is   the   thing  prohibited.     These  are 

such   an   obstruction,  and  from   the   evidence  it  appears 

that   they  were   the  most  injurious   obstructions   to  the 

fishery  that  can   be   conceived.     I  think,    therefore,  this 

is  a  case  both  within  the  spirit  and  the  meaning  of  the 

Act  of  Parliament.     And  as  I  have  made  some  observa^ 

tions  in  the  course  of  the  argument  on  the  third  exception, 

I  shall  explain  the  reasons  of  the  opinion  I  have  formed 

upon   it.     Mr.   Henn  said,  that  it  was   not    open   to  the 

plaintiff  to  rely  on  the  third   exception  as    he  had  not  in 

his    pleading    alleged    this   erection    to   be    a   nuisance. 

But   on   looking   at   two  of  the   counts,  I  find  it  is  said 

that  the  defendant  "  wrongfully  and  injuriously"  erected 

there  engines  in  the  river.     Now  in  this  form  of  action, 

where  the   defendant  is  not  put   to   plead   his  title,   the 

plaintiff  cannot  know,  until  the  thing  comes  out  in  evidence 

-what   the   defendant's  title  is.     If  he  had  exercised  that 

right  in   a  way   that   was  legal,   he   would    have  been 

entitled  to  the  benefit  of  it ;    but  the  same  evidence  that 

brings   out   the    right    shows    that    the    defendant  was 

exercising   it   in   an    illegal   manner,    by   erecting    that 

which  was  a  nuisance  in  a  navigable   river.     The  third 
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exception   is  that  the   Judge  was  bound  to  put  it  to  the        1842. 
jury   that    if    they    believed   the     weirs    obstructed    the      Frkwen 
navigation  of  the  river,  they  should  find  for  the  plaintiff.        Orr. 
1  think  he  was   bound    to   put  it  so  substantially,  and  I 
therefore   concur  with   the   other  members  of  the   Court, 
that  this  exception  must  be  allowed. 


1842. 

Assiraee  of  Cluff  v,  Quinn.  " * ^ 

^  Exchequer 

OF  Pleas. 

Thu.  Sth  May. 

Indebitatus  Assumpsit  for  the  price  of  goods  sold  and  where  a  copy 

J  ,.  ,  of  a  writ  had 

clelivereci.  been  served  on 

a  defendant  in 
an  action  of 

The  copy  of  the  writ   served  upon  the  defendant   had  J^e  pri^^o/'''^ 
not  been  endorsed  with  the  amount  of  the  debt  and  costs,  goods  sold,  «cc. 

but  there  was 

pursuant  to   the  52nd    general    rule(a).     The   writ    had  °o  endorse- 

'^  o  \  ment  upon  the 

writ,  in  pur- 
suance of  the 

(a)  Reg.  Gen.  52      Tpon  every  bailable  writ  and  warrant,  and  upon      °    ^  d  th* 
the  copy  of   any  process    served   for   the  payment   of   any  debt,  the  defendant  had 
amount  of   the  debt  shall   be   stated,    and  the   amount   of   what   the  appeared  and 
plaintiff's  attorney  claims  for  the  costs  of  such  writ  or  process,  arrest,  a  declaration 
or  copy,  and  service   and  attendance  to  receive  debts  and  costs ;  and  ^??,,    ^   *" 
upon    the   payment   thereof  within   four   days  to   the   plaintiff  or  his  *|«„j„-.g  Il_ 
attorney,  further  proceedings    will  be  stayed;  but  the  defendant  shall  ijyered  in  the 
be  at  liberty,  notwithstanding  such  payment,  to  have  the  costs  taxed ;  present  term, 

and  if  more  than  one-sixth  shall  be  disallowed,  the  plaintiff's  attorney  *^6  defendant 

.    11  .t  *      r  *       A*  '  was  allowed  to 

shall  pay  the  costs  of  taxation.  1  d     '    r 

The    endorsement    should   be  written   or   printed   in   the  following  j^g  ^f  j^  ^jm^ 

form  : —  previous  to 

•*  The  plaintiff  claims  for  debt  and  for  costs,  the  declara- 

"  and  if  the  amount  thereof  be   paid   to  the   plaintiff  or  his  attorney  ^^??' **?^  ^"'" 

which  he  ac- 

•  knowledgod  to 

be  due  to  the 

plaintiff;  and  the  plaintiff's  attorney  was  ordered  to  pay  the  costs  pursuant  to  the 

rule.     It  does  not  disentitle  the  defendant  to  such  costs  that  he  has  given  notice,  in 

the  alternative,  to  set  aside  the  writ  or  the  copy  of  the  writ. 

2    R 
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1842.  been  served  on  the  28th  of  January  last ;  the  defendant 
Cluff  appeared  within  the  regular  time,  and  a  declaration  was 
QuiNif.  filed,  and  a  bill  of  particulars  was  senred  on  the  defendant 
in  the  beginning  of  this  term.  On  the  123rd  of  April 
last  the  defendant  senred  a  notice  upon  the  plaintiff's 
attorney,  cautioning  him  against  taking  any  further 
proceedings. 

Ross  5.  Moorey  for  the  defendant,  now  moTed  that 
the  writ,  or  that  the  copy  of  the  writ,  in  this  case  and 
the  subsequent  proceedings  should  be  set  aside.  The 
analogous  rule  in  England  has  been  held  to  be  directory, 
not  compulsory.  The  only  difference  between  the  EngKA 
rule  and  the  52nd  general  rule  in  this  country  is,  ihaX 
if  the  plaintiff's  attorney  neglect  to  endorse  upon  the 
writ  the  sum  demanded,  he  shall  pay  the  costs  of  any 
motion  rendered  necessary  by  the  non-compliance  with 
the  rule,  and  this  rule  must  be  held  to  be  compulsory  as 
the  rule  in  England  is ;  RyUy  v.  Boissomas(a)  ;   Tomkiiu 

V.   ChilcoteQj).      [Pennefather,   B The  Etiglish  rule 

contains  no  such  sanction  as  that  in  the  concluding  part 
of  the  Irish  rule.]  IVIr.  Yeo  remarks  on  this  rule  that 
it  is  a  most  salutary  one,  and  may  be  the  means,  in  many 
cases,  of  staying  proceedings  and  settling  the  action  in 
limine.  It  might  be  contended  that  this  application  should 
have  been  made  in  the  first  instance,  if  the  rule  were  to 
be  held  to  apply  to  all  actions,  whether  for  a  sum  cer- 
tain  or  for   unliquidated   damages;  but   this    Court  has 


"  within  four    days  from  the  service  hereof,    further   proceedings  will 
•*  be  stayed." 

In  case  such  endorsement  shall  not  be  made  the  plaintiff's  attomej 
shall  pay  the  costs  of  any  order  which  may  be  made  by  the  Court 
for  staying  the  proceedings,  on  payment  of  debt  and  costs. 

(a)  1  Dow,  Pr.  C.  383.  (6)  2  I>ow.  Pr.  C  187. 
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decided  that  it  only  applies  to  demands  for  a  sum  certain  ;        1842. 
Swiney  v.  Coffklan{a).     This  is  the  proper  time  to  make       Clufp 
the  objection.     The  first  intimation  we  received  of  the      Quinic. 
nature  of  the  action  was  the  declaration,  and  we  served 
notice  of   this    motion    immediately  after    we    received 
notice  of  the  declaration.      [Brady,   C.   B. — Does  the 
defendant  swear  that  he  did  not  know  the  nature  of  the 
plaintiff's    demand?]      The    nature    of    the    plaintiff's 
demand  must  appear  from  his  own  act ;    Davis  v.  Jonesip). 
That  case  shows  that  an  application  of  this  nature  should 
not  be  made  until  the  declaration  has  been  filed.     We 
admit  that  we  owe  one-half  of  the  demand,  and  if  the 
Court  will  permit  the  money  to  be  lodged  as  of  a  time 
before  the  declaration  was  filed,  we  will  do  so;  but  if 
we  lodge  the  money  now,  we  shall  be  obliged  to  undertake 
to  pay  the  costs  up  to  the  present  time.     The  notice  has 
been  advisedly  worded  in  the  alternative,   so  that  if  the 
Court  should  not  be  inclined  to  set  aside  the  writ,  the 
copy  might  be  set  aside,  which  we  are  entitled  to  have 
done. 

Floods  contra. — First,  the  defendant  is  to  late  ;  secondly, 
the  defendant,  having  ascertained  the  debt  by  the  declara- 
tion, should  have  tendered  the  debt  and  costs ;  thirdly, 
the  alleged  defect  is  not  in  the  writ,  but  in  the  copy, 
and  the  writ  being  reg^ular,  the  defendant  should  not 
have  brought  forward  an  alternative  motion.  If  the  notice 
were  to  set  aside  the  writ,  the  copy  only  being  defective, 
the  rule  should  be  discharged  with  costs  ;  Huggett  v. 
Parkin(c) .     Lloyd  v.  JonesicC)   was  a  case   upon  a  writ 


(a)  1  Jones,  592.  {h)  1  Cr.  Mee.  &  R.  582. 

(c)  1  Bing.  65.  (</)  Dow.  161. 

2   R   2 
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•842^        of  summons  since  the  unifonnity   of  the  Process  Act  in 
Cluff       England^  and  there  the  endorsement   of  the  residence  of 

v. 

QuiNN.  the  phiintiff's  agent  was  not  correctly  stated,  but  in 
that  case  no  attorney's  name  was  endorsed  on  the  writ ; 
Goulfon  v.  Hall{a).  But  even  if  the  Court  accede  to 
the  terms  offered  by  the  defendant,  the  costs  ought  not 
to  be  visited  upon  us,  as  we  were  entitled  to  come  in 
here  to  oppose  the  motion  in  its  full  extent. 

Brady,  C.  B. — It  is  quite  plain  that  in  this  case  the  rule 
has  not  been  observed,  and  that  it  has  been  departed 
from  by  the  plaintiff^s  attorney.  Whether  the  rule  be 
compulsory  or  not  may  admit  of  some  discussion,  and  1 
have  some  doubt  whether  the  party  is  entitled  to  set 
aside  the  preceedings  altogether.  But  I  think  the  Court 
is  entitled,  and  I  may  say  bound,  to  put  the  plaintiff  in 
the  same  position  as  if  the  writ  had  been  endorsed  with 
the  sum  claimed,  by  allowing  the  defendant  to  lodge 
the  sum  which  he  acknowledges  to  be  due,  he  under- 
taking to  pay  the  costs  of  the  writ.  If  the  plaintiff 
proceeds,  he  may  eventually  have  a  right  to  the  costs  of 
the  declaration ;  and  if  the  verdict  should  be  for  the 
defendant,  or  if  he  should  have  judgment  of  non-suit, 
he  may  become  entitled  to  these  costs.  As  to  the  costs 
of  this  motion,  the  rule  is  express :  it  has  been  rendered 
necessary  by  the  neglect  of  the  plain tiff^s  attorney,  and 
we  think  it  would  be  hard  on  the  plaintiff  that  he  should 
pay  them ; — the  defendant  ought  not  to  pay  them ;  and 
the  only  other  party  to  pay  them  is  the  plaintiff's  attorney, 
who  must,  therefore,  pay  the  costs  of  this  motion. 


(a)  7  Dow.  175. 
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1842. 

Lessee  DENNY  v.  O'CONNELL.  E][^S^Ba 

OF  Pleas. 
Sat.  May  7, 

Ihree   ejectments   for   non-payment  of  rent.      One  of  A,  in  1811,  de- 

,  mised  8  J  acres 

these  ejectments  was  for  ^^500  acres,  &c.,  in  all  that  one?  of  the  lands  of 
*•  thoscy  7ji  acres  of  the  lands  of  Baltigarron^  in  the  accepted  a  sur- 
*'  county  of  Kerry,''  At  the  trial  of  this  case  before  Baron  ^cre  of  these 
Lefroyj  at  the  last  assizes  for  the  county  of  Kerry ^  it  g^^ed  *a  new 
appeared  that  by  an  indenture,   dated  November,    igll,  l«»seoftheone 

rr  J  f  »  '  acre  to  R,  in 

(which  was  not  produced,  but  which,  after  proof  of  proper  J®22,  by  an  in- 

searches  being  made,  was  deposed  to  by  a  witness   who  did  not  men- 
tion any  sum 

had  seen  it,)  Stephen  Price  and  Robert  Day  demised  eight  to  be  reserved 

as  the  rent  of 

acres,  two  roods,  and  thirty-one  perches  of  the  lands  of  the  acre  so  de- 
Bakigarrony  to  Doctor  Richard  O' Connelly  under  whom  that  the  les^ 
the  defendant  claimed,  at  the  yearly  rent  of  £25  Irish,  re-entry^under 
The  term  for  which  this  demise  was  made  did  not  appear.  gtatu^eT^^was 
It  was  also  proved  that  Robert  Day  survived  Stephen  Rice,  S^^^   ^7   *^® 

'  •^  f  '  severance   of 

and  that  Sir  Edward  Denny,  the  lessor  of  the  plaintiff,  t^e  reversion. 
was  the  heir  at  law  of  Robert  Day.  The  defendant  gave 
io  evidence  a  deed  of  annuity,  dated  in  May,  1822,  to 
which  the  lessor  of  the  plaintiff  was  a  party,  and  which 
contained  a  recital  that  the  lessor  of  the  plaintiff  (then 
Edward  Denny,  Esq.)  was  seized  of  an  estate  tail  in  the 
premises  in  question,  and  did  thereby  grant  to  Doctor 
Richard  (yConnell  an  annuity  or  rent-charge  issuing  out  of 
the  Z)^ny  estates,  (of  which  the  land  in  question  was  part,) 
with  a  power  of  distress  on  any  part  of  the  Denny  estate, 
in  case  of  non-payment  of  said  annuity  or  rent-charge. 
It  also  appeared  by  the  testimony  of  a  gentleman  who  had 
been  the  agent  of  the  lessor  of  the  plaintiff,  that  in  1822 
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ltM'2.  a  surrender  of  one  acre  of  the  eight  acres,  two  roods, 
Denny  three  perches,  had  been  made  by  the  tenant,  and  that  this 
O'CoNNELL.  witness,  as  law-agent  of  the  lessor  of  the  plaintiff,  and  of 
the  late  Sir  Edward  Denny ^  his  fether,  had  himnplf  prepared 
and  witnessed  the  said  surrender,  which  was  duly  executed, 
and  had  been  given  up  by  him  to  his  successor  in  the 
agency  in  1829;  but  the  surrender  was  not  produced. 
The  defendant  then  proved  an  indenture  of  1 2th  September, 
1822,  made  between  the  lessor  of  the  plaintiff,  then 
Edward  Denny^  Esq.,  of  the  first  part,  Sir  Edward  Demg 
of  the  second  part,  and  the  said  Doctor  Richard  (yCmmeU 
of  the  third  part,  whereby  Edward  Denny^  with  the 
consent  and  approbation  of  the  said  Sir  Edward  Dem^y 
*^  demised,  granted,  set,  and  to  feirm-let,  released  and 
^*  confirmed  "  unto  Doctor  Rickard  OCowneU  and  his  heirB, 
one  acre  of  the  lands  of  BaUigarronj  (then  in  the  posses- 
sion of  the  said  Rickard  (yCannelly)  for  a  term  of  three 
lives,  with  a  covenant  for  perpetual  renewal,  at  the  yearly 
rent  of  £1  and  1^.  renewal  fine.  This  lease  contained  a 
covenant  by  Edward  Denny^  (the  lessor  of  the  plaintiff,) 
for  quiet  enjoyment  by  the  lessee,  in  the  usual  terms. 
This  acre  was  one  of  the  8^  acres,  21  roods,  and  32  perches, 
demised  by  the  lease  of  1811.  It  was  also  proved,  that 
until  the  year  1829,  the  annuity  payable  to  the  lessee  had 
been  set  off  against  the  rent,  the  balance  being  paid  iu 
cash;  and  that  since  that  time  the  rent  had  not  been 
demanded  on  the  one  hand,  nor  had  there  been  any  pay- 
ment of  the  annuity  on  the  other;  but  there  was  no 
evidence  of  the  termination  of  the  old  agreement  in  this 
respect,  or  of  the  commencement  of  a  new  one.  The  title 
of  the  present  lessor  of  the  plaintiff  accrued  in  February, 
1841,  by  the  death  of  Robert  Day ^  (the  surviving  lessor 
in  the  lease  of  1811,)  whose  heir  at  law  the  lessor  of  the 
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plaintiff  was.     One  of  the  other  two  ejectments  was  for        1842. 
the  one  acre  thus  demised ;  the  other  was  for  a  separate       Denny 

V, 

holding  of  five  and  a  half  acres.     There  had  been  verdicts  O'Connbll. 

for  the  lessor  of  the  plaintiff  in  all  the  three  ejectments ; 

and  the  jury  had  found  eleven  years'  rent  to  be  due  at  the 

bringing  of  the  ejectments.     The  defendant  had  called  upon 

the  learned  Baron  to  non-suit  the  plaintiff,  in  the  ejectment 

for  the  seven  and  half  acres,  on  the  ground  that  the  condition 

of  re-entry  of  the  lessor  in  the  lease  of  1811  was  gone ;  the 

lease    of    1822,   having    operated    as    an    estoppel,  and 

having  thus  effected  a  severance  of  the  reversion ;    the 

defendant  had  also  contended,  in  all  the  cases,  that  there 

was  evidence  to  go  to  the  jury  of  an  agreement  between 

the  parties   to  set  off  the  annuity  against  the  rent;  the 

learned  Baron  refused  to  nonsuit  or  to  send  that  issue  to 

the  jury,  but  sent  the  case  to  them  on  the  issue  raised 

on  the  pleadings,   reserving  for   the   Court  the  question 

whether    the   defendant    had   a   right  so   to    retain    the 

rent,  either  by  virtue  of  an  agreement  to  satisfy  himself 

the  amount  of  his  annuity  out  of  the  rents,  or  independently 

of  such  agreements,  inasmuch  as  he  had  a  power  of  distress 

for  the  annuity  over  the  entire  of  the  Denny  estates,  which 

included  the  lands  in  question. 

Piffotty  Q.C.  and  Z>.  R,  Kane^  now  moved  that  a  nonsuit 
might  be  entered  in  the  ejectment  for  the  seven  and  a  half 
acres  and  that  the  verdicts  in  the  other  two  cases  might  be 
changed  into  a  verdict  for  the  defendant  or  the  amount  of  rent 
be  reduced  to  one  year's  rent.  The  condition  of  re-entry  in 
the  original  lease  of  1811,  was  gone  by  the  severance  of  the 
reversion  by  the  new  lease  of  the  one  acre.  The  assignment 
of  a  reversion  in  part  destroys,  the  condition  of  re-entry  at 
common  law,  and  under  the  ejectment  statutes  the  landlord 
cannot  enter.      The  surrender  of  an  old  lease,  or  what 
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1842.  amounts  to  the  same  things  destroys  the  condition.  Winters 
Denny  case  (a)  ;  KnigMs  case  (h)  ;  Culcoe  v.  Sharpe  (c)  is  just 
O'CoNNELL.  the  present  case.  In  this  country,  as  well  as  in  England, 
the  ejectment  statutes  must  be  applied  in  reference  to  the 
doctrine  of  common  law;  that  is  shown  both  by  the 
recital  and  enacting  part  of  1 1th  Anne,  ch.  4,  and  by  the 
case  of  Doew.  Shawcross  {d);  which  arose  on  the  analogous 
English  statute  {e)  ;  also  by  Lessee  Delap  v.  Leonard  ( /) ; 
lessee  'ITiompson  v.  Home  (g).  The  lease  of  1822,  operates 
as  a  grant  of  the  reversion  by  estoppel.  The  Court  called  on 

Hicksoriy  Q.  C.  contra.  This  deed  of  1822  did  not  operate 
as  an  estoppel,  for  there  can  be  no  estoppel  where  an  interest 
passes.  The  rent  became  apportioned.  There  was  a 
continuing  contract  between  the  parties  and  the  rent  was 
apportioned,  since  the  rent  payable  for  the  one  acre  was  not 
ascertained  by  the  second  instrument,  so  that  even  if  the 
right  of  entry  was  gone  at  common  law,  the  relation  of 
landlord  and  tenant,  continued  to  subsist,  between  the 
parties  and  the  case  was  within  the  ejectment  statutes,  a  full 
years  rent  being  due ;  this  principle  was  decided  by  this 
Court  in  Lessee  Keileg  v.  Aheme  (h). 

Pennefather,  B. — Taking  it  on  the  plaintiff's  own  show- 
ing, Sir  Edward  Denny ^  was  seized  in  fee  in  1 822.  That 
disposes  of  the  ejectment  respecting  the  seven  and  a  half 
acres,  and  a  nonsuit  must  be  entered  in  that  ejectment. 

The  two  other  cases  were  by  consent  ultimately  allowed 
to  be  referred  to  the  officer,  and  all  proceedings  thereon 
stayed,  without  costs  on  either  side ;  the  officer  to  ascertain 

00  2  Dyor.  308.  Cb)  o  Co.  54(5. 

Cc)  Noy,    126.  (dj  3  B.  &  C.  752. 

(ej  4  Geo.  2.  c.  28.  (O  2  Jebb  &  S.  704. 

OO  1  Jebb  &  S.  424.  (kj  Batty,  18.  N. 
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what  rent  was  due  to  Sir  Edward  Dennt/j  since  the  death        1842. 
of  Doctor  Cy  Connelly  and  to  set  oflf  ag'ainst  such  rent  the       Denny 
amount  of  the  annuity  due  to  the  defendant,  and  to  strike    O'Connell. 
a  balance  to  be  paid  by  the  party,  who  should  appear  to  be 
liable  to  pay  the  same,  in  one  week  after  the  officer's  report 
should  be  made. 


Henuietta  Martin,  administratrix  of  Martin  ^    ^^^'     - 

V.  JoHN8TON,_Clerk.  ^o^Pr^r 

Mon,  9th  May, 

Assumpsit  by  the  plaintiff  as  administratrix  of   Aylmer^^^^f^^^ 

''  '^  ^  tion  had  been 

Richard    Martin^    deceased,    against    the    defendant    as  commenced  by 

an  administra- 

acceptor  of   several   bills   of   exchange,   payable   to   the  trix  in  respect 

,      oi  the  amount 

said  Aylmer  Richard  Martin,  There  had  been  a  verdict  of  seyeral  bills 
for  the  defendant  at  the  trial  of  this  cause  before  Baron  which  appear- 
Lefroy  at  the  last  assizes  of  Cork  ;  and  the  plaintiff  had  testate's  b^ks 
then  prayed  the  Judge  that  the  defendant  might  be  dis- ^j^^  ^\l^®^ 
allowed  his  costs  pursuant  to  the  3  &  4  Vict.  c.  105,  s.  ^aitf^°^ 
66  ;  but  the  learned  Baron  did  not  think  it  was  competent  ^^^  ^^^  ^*^ 

■^  been  seyeral 

to  him,  as  Judge  of  assize,  to  interfere  in  the  question  dealings  be- 

tween  the  de- 
fendant and 
intestate,  and 
that  within  six 
months  before  the  intestate's  death,  he  had  been  heard  to  say,  that  the  defendant 
was  conbiderably  indebted  to  him,  and  that  the  plaintiff  believed  up  to  the  time  of  the 
trial,  that  the  defendant  was  so  indebted,  and  that  offers  of  arbitration  and  settlement 
had  been  made  before  the  trial  to  the  defendant,  who  had  admitted  that  something 
was  dne  to  the  intestate,  and  said  that  he  would  shortly  make  a  payment  on  account  to 
the  agent  of  the  plaintiff ;  but  after  action  brought,  stated,  that  he  was  not  indebted 
to  the  plaintiff,   but  refused  to    state  the  nature  of  the  credits :    it  also  appeared 
by  the  report  of  the  Judge,  that  the  case  was  one  of  complicated  accounts  in  which 
the  evidence  principally  consisted  of  documents  shewn  for  the  first  time  at  the  trial. 
On  an  application  to  disallow  the  defendant    his  costs,  under    3   &  4  Vic  c.    105, 
sect.  66,  the  Court  refused  the  application. 


634 


CASES  IN  EASTER  TERM, 


1842. 


Martin 

V, 


of   costs  {a)j     but   had  expressed   his    opinion  that  this 
was  a  case  in  which  the  defendant  ought  to  be  disallowed 


Johnson,     costs. 


Piffotj  Q.  C.y  with  whom  was  B.  KeUer^  now  moved 
the  Court  that  the  defendant  might  be  disallowed  his 
costs  in  this  case  and  be  restrained  from  taxing  sud 
costs  or  making  up  any  judgment  thereupon.  They 
moved  upon  the  affidavit  of  the  plaintiff  and  of  a  Mr. 
Crofts^  who  had  been  the  confidential  agent  of  the  plaintiff, 
which  detailed  the  following  facts : — It  was  sworn  thai 
Aylmer  R.  Martin  had  been  an  attorney,  and  for  some 
years  before  his  death,  which  took  place  on  2nd  April, 
1841,  had  acted  as  attorney  and  solicitor  for  the  defendant, 
and  had  advanced  several  sums  of  money  for  him;  that 
there  had  been  money  dealings  and  accounts  between  the 
defendant  and  Aylmer  R.  Martin :  that  Aylmer  R.  Martin 
had  died  intestate  in  April,  1841,  after  only  five  days 
illness:  that  the  plaintiff  had  frequently  heard  him 
say,  within  six  months  previous  to  his  death,  that  the 
defendant  was  considerably  indebted  to  him ;  and  that 
up  to  the  time  of  the  trial,  the  plaintiff  believed  the 
defendant  to  have  been  considerably  indebted  to  her  as 
administratrix  of  Aylmer  R.  Martin  on  foot  of  the 
bills  mentioned  in  the  declaration :  and  that  she  was 
wholly  ignorant,  up  to  the   time  of  the  trial,  of  the  pay- 


<< 
<< 
<< 


(a)  Sect.  66,  enacts  "  that  in  every  action  broaght  by  any  execator 
or  administrator  in  right  of  the  testator  or  intestate,  such  execator 
or  administrator  shall,  unless  the  Court  in  which  such  action  is  brought, 
or  a  Judge  of  any  of  the  said  superior  Courts  shall  otherwise  order, 
be  liable  to  pay  costs  to  the  defendant  in  case  of  being  nonsuited, 
or  a  verdict  passing  against  the  plaintiff,  and  in  all  other  cases  in  which 
he  would  be  liable  if  such  plaintiff  were  suing  in  his  own  right  upon  a 
cause  of  action  accruing  to  himself;  and  the  defendant  shall  have  judg- 
ment for  such  costs,  and  they  shall  be  recovered  in  like  manner.^ 
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ments  by  the  defendant  to  Aybner  R.  Martin^  which  had  1842. 
been  proved  at  the  trial  CroJU  swore  that  he  had  been  Mabtw 
employed  by  the  plaintiff  to  call  in  the  debts  of  the  Johmson. 
deceased  and  to  wind  up  his  affairs ;  that  upon  searching 
the  papers  of  the  deceased  he  had  found  several  bills  of 
exchange,  for  the  amount  of  which  this  action  was 
brought;  that  in  May,  1640,  he  had  made  an  applica- 
tion to  the  defendant  to  settle  with  him  the  account 
respecting  the  said  bills,  and  requested  the  defendant  to 
show  any  credits  to  which  he  was  entitled,  or  any  pay- 
ments which  he  had  made,  which  he  would  be  allowed ; 
and  he  (jCrqfis)  offered  to  produce  any  books  and  papers 
of  the  deceased  to  the  defendant  any  time,  and  proposed 
that  if  any  difference  should  arise,  on  the  inspection  of 
such  papers,  &c.  it  should  be  referred  to  arbitration : — 
that  he  had  also  asked  the  defendant  to  accept  a  bill 
on  account  of  the  sums  due  by  him  to  the  plaintiff  as 
such  administratrix,  which  the  defendant  had  declined 
to  do,  alleg^ig  that  he  had  too  many  bills  out,  but 
admitted  that  something  was  due  to  Aylmer  R,  Martin^ 
and  said  that  he  would  shortly  receive  a  sum  of  money  from 
government  for  tithes  due  to  him,  and  that  he  would 
then  make  a  payment  on  account  to  the  deponent.  That 
several  offers  were  made  to  the  defendant  to  come  to 
an  account  with  the  plaintiff,  or  to  refer  the  case  to 
arbitration,  and  that  the  deponent  had  stated  to  the 
defendant  as  a  reason  for  an  immediate  settlement,  that 
some  of  the  claims  would  soon  be  barred  by  the  Statute 
of  Limitations;  to  which  the  defendant  replied,  that 
Aybner  R.  Martin  had  behaved  honorably  towards  him 
in  his  life  time  and  that  he  (the  defendant)  would  act 
honorably  to  his  {Martin's)  widow  and  children.  That 
Crofts  had  caused  the  writ  in  this  case  to  be  issued  and 
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^0^2-  served  two  or  three  days  before  the  time  when  the  first 
BIartin  of  these  bills  would  have  been  barred  by  the  Statute 
Johnson,  of  Limitations;  and  that  some  time  after  the  action 
was  brought,  the  defendant  for  the  first  time  alleged 
that  he  was  not  indebted  to  the  plaintiff,  but  still 
refused  to  state  the  nature  of  the  credit  to  which  he 
claimed  to  be  entitled.  That  deponent  again  offered  to 
refer  the  case  to  arbitration,  which  the  defendant  refused 
to  do,  though  he  had  on  one  occasion,  after  the  filing 
of  the  declaration,  actually  requested  Crofts  to  prepare 
a  consent  for  that  purpose.  Crofts  also  swore  that  he 
was  wholly  unaware  of  any  payments  made  to  Aybner  K, 
Martin  by  the  defendant  until  after  notice  of  trial  in 
this  case  was  served,  but  that  he  had  believed  that  the 
defendant  was  indebted  to  said  Martin  in  the  sum  of 
£300  or  £400 :  that  he  had  searched  through  the  papers 
of  Martin  and  found  nothing  therein  to  the  contrary; 
and  that  he  believed  that  if  a  fair  account  were  taken 
of  all  the  transactions,  the  defendant  would  be  found  con- 
siderably  indebted  to  the  plaintiff  as  such  administratrii. 

The  defendant  swore  that  when  Crofts   had  offered  to 

refer   the   case    to   arbitration    he  had    insisted    that  the 

arbitrators   should  be  attorneys  of  the  city  of  Cork^  and 

that  he,  the  defendant,   had  offered  to  leave   the  case  to 
merchants  or  country  gentlemen.     That  the  plaintiff  had 

laid    her   venue  in    Dublin   and   that   the   defendant  had 

charged  the  venue,  but  had  been  ordered  to  pay  costs  to 

the  plaintiff,  and   that  a  motion  by  the  defendant  for  a 

further  bill  of  particulars  had   been   refused   with   costs. 

He   further   swore  that    Aylmer   R.   Martin  died   in  his 

(defendant's)  debt  to  the  amount  of  £500,  which  defendant 

had  left  in   his  hands  to  pay  a   debt  to  that  amount  to 
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V 

one  Mr.  Hugh  Kinnears.  He  stated  that  Crofts'  request 
to  him  to  come  to  a  settlement  had  taken  place  shortly 
after  the  death  of  Aylmer  R,  Martin^  upon  the  defendant  Johnson. 
having  gone  to  the  office  of  Crofts  to  demand  payment 
of  the  money  due  to  him — that  the  action  was  brought 
without  any  notice  whatever  having  been  given  to  the  de- 
fendant, and  that  Crofts^  after  action  brought,  offered  to  refer 
the  case  to  the  arbitration  of  attorneys,  to  which  defend- 
ant refused  to  accede,  but  that  he  was  always  willing  to 
have  referred  the  case  to  merchants  or  country  gentlemen. 
He  denied  that  he  had  made  the  promise  to  make  a 
payment  on  account,  as  stated  in  the  affidavit  of  Crofts* 
or  that  he  had  said  he  would  act  honourably,  but  said  that 
he  would  act  honestly.  Mr.  72.  Martin^  brother  of  the 
deceased,  made  an  affidavit  in  which  he  swore  that  he  had 
been  counsel  for  the  plaintiff  at  the  trial,  and  that  after  the 
trial  he  had  met  the  defendant  in  Cork  who  had  proposed 
to  him  that  the  plaintiff  should  give  up  the  costs  of  his 
motion  which  had  been  given  against  him. 

Brady,  C.  B.  This  was  a  case,  as  reported  to  us,  of 
extreme  complication  of  accounts,  and  in  which  various 
attempts  had  been  made  by  the  plaintiff  to  effect  an 
arrangement,  and  in  which  it  was  stated  in  evidence  that 
the  defendant  had  confessed  before  action  brought,  that 
**  there  was  money  due  to  the  pljuntiff." 

Lefroy,  B.  There  was  a  great  deal  of  trouble  in 
tracing  the  account  through  several  of  the  bank  books.  I 
thought  that  though  the  jury  had  come  to  a  right 
conclusion,  this  was  not  a  case  in  which  the  Court 
should  allow  costs.  We  should  prefer  to  hear  the 
defendant. 
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1842.  The  learned  Baron  read  his  report  of  the  case,  and 

V , 

MAETm      stated  that  the  credits  were  proved  by  documents  shown 
JoHMtoN.     for  the  first  time  at  the  trial,  some  of  whidi  were  very 
complicated  and  unintelligible. 

Bennett,  Q.  C.  and  fTenn,  Q.  C.  for  the  de£endant 
This  case  will  establish  a  very  dangerous  precedent, 
should  the  Court  disallow  the  defendant's  costs.  The 
declaration  contained  26  counts  for  the  amount  of  12  hills 
of  exchange,  and  a  considerable  sum  of  money  is  claimed 
on  foot  of  them.  Some  of  these  bills  were  obviously 
renewals  of  others,  as  the  amount  of  the  second  bill  is 
exactly  that  of  the  first  bill  and  interest,  and  the  last  bill 
was  paid.  The  bill  of  particulars  did  not  ^ve  the  dejfend- 
ant  a  single  credit  The  complication  of  the  accounts  was 
due  to  Aylmer  R.  Martin  himself,  and  it  would  be  very 
hard  to  visit  this  upon  the  defendant  with  costs,  becauK 
Martifiy  an  attorney,  did  not  keep  his  accounts  properly, 
but  in  a  negligent  manner.  No  letters  were  sent  to  the 
defendant,  or  demand  made  in  writing  upon  him,  previous 
to  bringing  the  action.  The  lang^uage  of  the  EngUA 
statute  3  and  4  Vict  c.  42,  is  the  same  as  that  of  the 
3  and  4  Vict.  c.  105,  and  the  English  act  gives  the  defend* 
ant  costs  against  executors  unless  the  Court  shall  take 
them  from  him ;  Wilkinson  v.  Edwards{a).  The  exemp- 
tion of  executors  was  only  firom  an  accidental  omission  in 
the  statute  of  Henry  VIII.  and  the  late  statute  was  passed 
to  amend  the  law  in  that  respect.  The  defendant  was  not 
bound  to  disclose  his  defence  before  the  trial :  SouthgaU  v. 
Crowleyih)  is  a  stronger  case  than  that  before  the  Court ; 
Chief  Justice  Tindal  there  says,   '^  I  should  be  sorry  if  a 

(a)  1  Bing.  N.  C.  301.  (6)  1  Bing.  N.  C.  518. 


FIFTH  VICTORIA.  639 
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**  defence ;  except,  perhaps,  where  he  has  a  testator's  receipt      Mabtih 

V, 

'^  in  his  pocket,  or  the  question  turns  upon  the  production  of  Johnson. 
^^  a  forged  instrument."  The  executor  must  show  a  special 
exemption ;  Engler  v.  Twi8den{a).  In  Lysons  v.  Barrow(b) 
the  Court  was  wrong  in  two  respects,  and  that  case  is  over- 
ruled by  Ashion  v.  Poynter{c),  There  must  have  been 
actual  misconduct  on  the  part  of  the  defendant  to  entitle 
the  plaintiff  to  maintain  this  motion.  Farley  v.  Briant{d) ; 
Godson  V.  Freeman{e). 

B.  Keller  in  reply. — The  nature  of  the  defence  set  up 
by  this  defendant  appears  from  the  report  of  the  Judge ;  it 
altogether  depended  on  the  documentary  evidence  produced 
by  himself.  Notwithstanding  the  defendant's  promise 
(sworn  to  by  Mr.  Crofts)  that  he  would  behave 
honourably,  yet  he  afterwards  pleaded  the  statute  of  limit- 
ations. It  was  necessary  to  include  all  the  bills  of  exchange 
in  the  plaintiffs  declaration,  for  we  did  not  know  how  the 
bills  were  circumstanced,  but  we  did  not  at  the  trial  insist 
upon  such  of  them  as  appeared  to  be  renewals.  It  is  not 
necessary  i»  stated  by  Mr.  Bennett^  that  there  should  be 
actual  misconduct  on  the  part  of  the  defendant  to  entitle 
the  plaintiff  to  maintain  this  motion ;  but  were  it  so,  the 
conduct  of  this  defendant  would  amount  to  such.  The 
rule  is,  that  there  must  be  some  want  of  candour,  such 
conduct  on  the  part  of  the  defendant  such  as  would 
be  likely  to  lead  the  plaintiff  astray.  Lysons  v. 
Barrow  {f)    has    been   overruled  on    one  point,    not  in 


(fl)  2  Bing.  N.  C.  263.  (6)  10  Bing.  563. 

(c)  1  Cr.  Mee.  &  R.  738.         (d)  3  Ad.  &  EU.  839. 
(«)  2  Cr.  Mee.  &  R.  585.         (/J  10  Bing.  563. 
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^^'^         question    here,  that  ease  proceeded    on    the  ground  that 
Martin      i]^q  conduct  of  the  plaintiff  in  bringing  the  action  was 
Johnson,     vexatious.     In   Wilkinson  v.  EduHirds(a)y   there  had  been 
vexatious  proceedings  on  the  part  of  the  plaintiff  in  incur- 
.   ring  unnecessary  and  wanton  expenses,  the  plaintiff  having 
commenced  the  action  without  preparing  any    evidence, 
and  having  twice  violated  peremptory  undertakings  to  go 
to  trial.     But  it  was  decided  on  grounds  which  do  not 
affect  us  here ;  for  every  exertion  was  used  by  the  plaintiff 
to  discover  the  real  facts  of  the  case  before  we  went  to  trial. 
In  Southgate  v.  CrowleyQ))  the  plaintiff  was  guilty  of  some 
want  of  candour,  and  it  was  held  that  the  mere  circumstance 
of  the  plaintiff  having  acted  bond  Jide  is  not  sufficient  in  such 
a  case  to  entitle  him  to  the  costs  when  there  was  no  miscon- 
duct in  the  defendant.     There  Chief  Justice  Tindal  says, 
as  cited  by  Mr.   Bennett^    ^'  I  should  be  sorry  that  a  de- 
*^  fendant  was  obliged  to  disclose  his  defence,  unless  perhaps 
"  he  had  the  receipt  in  his  pocket."    Now  here  the  defendant 
had  in  his  possession  receipts,  or  what  were  tantamount  to 
receipts,  vouchers ;  for  he  had  Martin's  acceptances  of  the 
defendant's  own  bills,  and  not  only  would  he  not  produce 
these  vouchers  when  requested,  but  refused  entirely  to  say 
what  his  defence  was.     In  Engler  v.   Twisdell  there  was 
gross  negligence ;  and  that  is  assumed  by  the  Chief  Justice's 
judgment  in  p.  866.     In  Godson  v.  Freeman  Baron  Park 
says,  that  if  the  plaintiff  had  applied  to  the  defendant  to 
ascertain  if  he  had  any  receipts,    and  the  defendant  had 
concealed  them  from  his  knowledge,   and  so  vexatiously 
induced  the  plaintiff  to  prosecute  a  hopeless  suit,  the  case 
might  be  one  calling  for  the  interposition  of  the  Court.     In 
Johnson  v.  Cottingham(c)  the  application  was   refused  on 

(a)  1  Bing.  N.  C  'M)\.     (b)  1  Bing.  N.  C.  518.     (c)  1  Jebb  &  B.  31. 


FIFTH  VICTORIA.  641 

peculiar  grounds;    1st,  delay,  for  more  than  10  months;  1B42. 

2ndly,  on  account  of  the  nature  of  the  demand.   That  was  Martin 

a  ease  of  clear  misconduct  of  the  plaintiff,  and  therefore  is  Johnson. 
no  authority  against  the  present  application. 

Brady,  C.  B.  This  is  an  application  founded  on  the  56th 
section  of  the  recent  act,  3&4  Vic.  c.  105,  that  the  defendant 
may  be  declared  not  entitled  to  his  costs,  the  verdict  having 
passed  for  him  on  the  trial  of  the  case.  The  plsuntiff  sues  as 
administratrix  of  Aylmer  R.  Martin  deceased ;  and  by  the 
66th  section  of  the  act  above  cited  it  is  enacted  that  in 
every  action  brought  by  any  executor  or  administrator  in 
right  of  the  testator,  he  shall  be  liable  to  pay  costs  to  the 
defendant  in  the  event  of  a  verdict  passing  against  him. 
(His  LfOrdship  read  the  section.) 

Prior  to  the  passing  of  the  recent  statute,  whether 
from  the  construction  of  the  language  of  the  statutes  giving 
costs,  or  from  particular  reasons  of  policy,  or  from  the 
expediency  of  relieving  persons  sueing  on  contracts  to  which 
they  were  strangers,  executors  were  held  exempted  from 
payment  of  costs ;  it  is  not  now  for  us  to  consider  on  what 
ground  that  rule  rested.  We  are  now  fairly  warranted  in  con- 
sidering the  principle  which  exempted  executors  and  admi- 
nistrators from  costs  to  be  unsound,  and  that  the  legislature 
thought  it  right  that  no  person  against  whom  actions  are 
brought  should  be  harrassed  by  claims  without  being  fully 
indemnified  against  the  costs  incurred  by  him  in  resisting 
demands  which  prove  unfounded  ;  all  other  considerations 
are  excluded.  The  particular  reasons  for  the  exempting  of 
executors  firom  costs  are  no  longer  tenable,  and  personal 
representatives  are  put  on  the  same  footing  as  ordinary 
persons  as  to  their  liability  to  costs,  when  unsuccessful  in 

2  T 
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1842.  actions  brought  by  them,  with  one  exception,  namely,  that 
Martin  the  judge  or  the  court  may  deprive  the  defendant  of  the  costs 
Johnson,  in  a  fit  case.  It  is  on  those  grounds  that  I  concur  m  the 
decisions  of  the  English  courts,  that  it  is  not  on  any 
difficulty  or  complexity  in  the  case,  or  on  the  bona 
fides  of  the  plaintiff  in  bringing  the  action,  but  that  it  is 
on  the  misconduct  of  the  defendant  that  in  each  case  the 
exemption  must  depend.  I  think  we  may  go  further  and 
say  it  is  necessary  that  the  misconduct  must  be  such  as  to 
tend  to  mislead  the  plaintiff  in  commencing  or  continubg 
the  action.  Now  the  grounds  alleged  here  are,  that  the 
defendant  in  a  conversation  between  him  and  Crofts  admitted 
that  something  was  due,  and  promised  to  make  a  paymrat 
on  account.  Had  he  said  a  particular  sum  was  due,  and 
had  an  action  been  brought  for  that  sum,  and  he  had  then 
shown  it  paid,  the  case  might  be  different ;  but  where  th^e 
are  extensive  and  complicated  accounts,  and  the  defendant, 
not  clearly  knowing  how  the  accounts  stand,  makes  such  an 
admission,  I  cannot  hold  that  the  defendant  must  pay  the 
costs  of  investigating  these  accounts.  It  is  also  said  that 
the  defendant  was  called  on  to  produce  his  accounts  and 
state  his  credits,  and  that  he  declined  to  do  so.  I  would  be 
very  slow  to  say  that  a  party  is  bound  to  produce  his 
accounts  and  submit  them  to  the  investigation  of  his 
opponent,  on  the  mere  chance  of  his  abiding  by  the 
result  of  this  investigation  if  adverse  to  him.  But  the 
important  point  is,  was  the  plaintiff  misled  by  the  miscon- 
duct of  the  defendant  ?  Now  the  plaintiff  here  has  made 
an  affidavit,  but  he  does  not  say  that  he  has  been  misled  by 
the  defendant;  on  the  contrary  it  appears  pretty  dis- 
tinctly that  she  was  misled  by  her  husband,  for  she  says, 
that  from  the  expressions  of  her  husband,  she  was  under 
the  impression  that  a  considerable  sum  was  due  to  him  by 
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the  defendant.     On  the  whole  therefore  we  cannot  say  that        1842. 


•^ 


the  defendant  has  been  guilty  of  such  misconduct  as  to  Martin 
be  deprived  of  his  costs  to  which  he  is  entitled  by  the  Johnson. 
verdict  for  him. 

Lefrot,  B.  I  had  a  strong  impression  against  the 
defendant  in  this  case  from  what  appeared  before  me  on  the 
trial,  for  I  thought  the  defendant  had  acted  in  such  a  manner 
as  to  mislead  the  plaintiff.  It  was  to  be  presumed  that  the 
plaintiff  had  proceeded  on  the  admission  of  the  defendant, 
and  therefore  I  thought  the  defendant  should  be  deprived 
of  his  costs.  But  it  now  appears,  as  it  was  said  by  the 
Chief  Baron,  the  plaintiff  has  made  an  affidavit  and  has  not 
stated  that  she  was  so  misled  by  the  defendant,  but  by  her 
husband.  Another  circumstance  which  influences  my  pre- 
sent opinion  is,  that  the  conduct  of  Crofts  does  not  now 
stand  as  at  the  trial,  as  much  of  it  is  contradicted  or  ex- 
plained by  the  defendant's  affidavit.  I  concur  with  the 
other  members  of  the  court  that  it  is  only  in  a  clear  case  of 
misconduct  or  fraud  of  the  defendant  in  which  the  court 
should  interpose  its  discretion  to  deprive  him  of  his  costs, 
and  therefore  I  agree  in  thinking  that  this  motion  must 
be  refused,  but  without  costs. 

The  rest  of  the  Court  concurring. 

Motion  refused,  without  costs. 
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1842.  MORROUGH  V.  POWER. 


1 

Exchequer 
OF  Pleas. 

Wed,  April  25. 

Whereajudg- g^juj.  Facias  to  revive  a  judgment,  obtained  by    Walter 

ment  had  been  v      o  '  j 

entered  in        Morrough^    (whose    executor   the   plaintiff   was)    against 

1807)  and  no 

action,  suit,  or  the  defendant,  in  Trinity  Term,   1807,  upon  a  bond  and 

other  proceed- 
ing within  the  warrant  of  attorney  for  £426.     To  this  the  defendant  put 

8  Geo.  I.  c.  4,  in  several  pleas  of  the  recent  statute  of  limitations,  and  a 
taken  upon  it  P^^^  ^^  payment  under  8  Geo.  I.  c.  4,  Irish«  The  scire 
^yem  such^^^  ^^  ^^  ^^^  ^^^^  January,  1839,  the  judgment  being 
judgment  is      32  years  old  when  the  scire  facias  was  issued.      No  other 

barred,  not-  ^ 

withstanding    proceeding:  had  been  taken  on  foot  of  the  iudefment  since 

that  an  ac-        '^  °  J    ~& 

knowledgment  the  rendition,  nor  payment  or  satisfaction  made  of  principal 

in  writing  of 

the  debt  had  or  interest. 

been   g^veu  in 
the  year  1827. 

acknowledg-  At  the  trial  of  this  case  at  the  sittings  after  Michaelmas 

inThe^schedule  Term,  1840,  before  the  Lord  Chief  Baron,  the  plaintiff 
i°8^a°sufficienr'  ^^^^  ^"  evidence  the  bond  of  the  defendant,  and  a  schedule 
acknowledg.     signed  by  the  defendant,  dated  5th  March,    1827,  which 

ment  in  writing      rt  j  ^ 

under  3  &  4  appeared  to  have  been  filed  in  the  Insolvent  Court  bv  the 
Wm.  4,  c.  27,    ^^  ,  ,  • 

sect.  40.  defendant,  on  9th  March,   1827,  which  contained  an  entry 

of  a  debt  of  £220,  therein  stated  to  be  due  to  the  plaintiffs 

testator,  with  the  word  "  admitted**  written  opposite  to  the 

sum  in  the  proper  column,   and  the  observation,    (also  in 

the  proper  column)  "  as  well  as  I  can  recollect  this  is  the 

amount  of  my  bond  exclusive  of  interest  and  costs."     The 

plaintiff  also  produced  an  affidavit  of  service  of  the  order 

of  the  Insolvent  Court  for  the  hearing  upon  the  plaintiffs 

testator. 
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The  plaintiff  here  closed  his  case,  and  the  defendant's  1842. 
counsel  called  upon  the  learned  Chief  Baron  to  direct  a  Morrouuh 
verdict  for  the  defendant,  inasmuch  as  the  judgment  had  Power. 
been  recovered  more  than  20  years  before  the  issuing  of 
the  writ  of  scire  facias ;  and  inasmuch  as  no  action  or  suit, 
either  in  law  or  equity,  had  been  prosecuted  for  the 
recovery  of  the  debt  due  or  secured  by  the  said  judgment, 
nor  had  any  interest  or  money  been  paid,  or  other  satisfac- 
tion made  on  account  thereof,  within  twenty  years  next 
before  the  commencement  of  this  suit;  but  the  learned 
Chief  Baron  refused  to  do  so,  and  informed  the  jury  that, 
if  they  believed  the  evidence,  they  should  find  for  the 
plaintiff,  although  no  sufficient  evidence,  in  his  opinion, 
had  been  given  on  the  part  of  the  plaintiffs  to  deprive  the 
defendant  of  the  bar  given  by  the  8  Geo.  I.  c.  4,  Ir.  if 
that  statute  were  now  in  force  as  to  judgments,  but 
which  act  was  now,  in  his  opinion,  repealed  by  the  3  and 
4  W.  IV.  c.  27 ;  and  therefore,  as  the  defendant  had  not 
relied  on  or  proved  an  actual  payment  of  the  said  debt 
secured  by  the  said  judgment,  the  jury  should  find  a 
verdict  for  the  plaintiffs ;  to  which  the  defendant  excepted, 
and  required  a  direction  for  the  defendant  on  the  grounds 
following : — 

1st.  That  no  action,  suit,  or  other  proceeding  had  been 
commenced  or  prosecuted  for  recovery  of  said  debt,   nor. 
any  interest  or  other  money  been  paid,  or  other  satisfaction 
made  on  account  thereof,  within  20  years  next  before  the 
commencement  of  this  suit ; — 

2ndly.  Inasmuch  as  more  than  20  years  had  elapsed 
from  the  recovery  of  the  judgment  and  before  the  passing 
of  the  3  and  4  Wm.  IV.  c.  27,  that  the  recovery  of  the 
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1842.        said  debt  became  and  was  under  the  drcumstances  and 


MoRRouGH    upon  the  pleadings  and  evidence,  barred,  even  though  the 

V, 

PowEB.      Statute  8  Geo.  I.  were  repealed. 

3dly.  Inasmuch  as  more  than  20  years  had  elapsed 
between  the  recovery  of  the  judgment  and  the  passing  of 
3  and  4  Wm.  IV.  c.  27,  and  no  suit  had  been  prosecuted 
for  the  recovery  of  said  judgment,  nor  any  interest  paid  or 
other  satisfaction  made  on  foot  thereof,  within  20  years 
next  before  the  passing  of  3  and  4  Wm.  IV.  and, 

4thly.  Inasmuch  as  a  present  right  to  receive  the  said 
sum  secured  by  the  said  judgment  in  the  writ  of  scire  hucm 
mentioned,  had  accrued  to  the  said  Walter  Mommgh^  being 
a  person  capable  of  giving  a  discharge  for  a  release  of  the 
same,  more  than  20  years  before  the  commencement  of 
this  suit ;  and  no  part  of  the  principal  money,  nor  any 
interest  thereon,  had  been  in  the  mean  time  paid,  nor  had 
any  acknowledgment  of  the  right  thereto  been  given  in 
writing,  signed  by  any  person  to  whom  the  same  was 
payable,  or  his  agent,  to  any  person  entitled  to  receive  the 
same,  or  his  agent. 

The  judge  refused  thus  to  direct  the  jury  to  find  for  the 
defendant,  and  told  them  that  the  schedule  was  a  sufficient 
.  acknowledgment  of  the  debt  secured  by  the  said  judgment 
to  take  the  case  out  of  the  statute  3  and  4  Wm.  IV.  c.  27. 
To  this  the  defendant  excepted,  on  the  gpround  that  the 
schedule  was  not  a  sufficient  acknowledgment ;  and  if  it 
were,  that  inasmuch  as  it  was  not  given  by  the  defendant 
nor  any  agent  on  his  behalf  to  Walter  Morrovt^h  or  his 
agent,  it  would  not  prevent  the  operation  of  the  statute : 
and  required  the  judge  to  direct  a  verdict  for  the  defendant, 
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not  only  on  the  grounds  aforesaid,   but  also  because  that        1842. 


even  if  the  schedule  and  notice  thereof  could  be  considered  Morrouoh 
a  sufficient  acknowledgment,  if  filed  after  the  passing  of  Power. 
the  3  and  4  Wm.  IV.  c.27,  yet  as  the  debt  was  barred  at  the 
time  of  the  passing  of  that  act,  it  could  not  be  revived 
thereby ;  but  the  judge  refused  so  to  direct  the  jury.  The 
defendant  also  insisted  that  even  though  the  act  8  Geo.  I. 
was  repealed  as  to  proceedings  to  obtain  execution  against 
land  or  rent,  yet  the  plaintiff  having  sought  execution  in 
the  present  case  against  the  defendant,  the  same  was  not 
a  proceeding  within  the  meaning  of  the  act  of  Wm.  IV. 

The  jury  under  the  direction  of  the  judge  found  a  verdict 
for  the  plaintiff. 

Berwick^  Q.  C.  in  support  of  the  exceptions.  We  con- 
tend that  the  Irish  act  8  Geo.  I.  c.  4,  was  not  repealed  by 
the  late  statute  of  limitations,  which  is  a  general  act  and 
which  does  not  expressly  declare  that  the  former  act  shall 
be  repealed.  Both  statutes  may  be  taken  together ;  and  if 
a  defendant  pleads  payment,  the  plaintiff  cannot  rely  upon 
an  acknowledgment  in  writing  as  an  answer  to  that  plea. 
All  that  was  necessary  to  the  8th  Geo.  I.  was  to  issue  a 
scire  facias  to  revive  the  judgment,  which  was  a  sufficient 
proceeding,  but  the  statute  of  Wm.  IV.  also  requires  an 
acknowledgment  in  writing  from  the  party :  the  legislature 
may  have  thought  fit  to  leave  the  law  in  Ireland  as  it  stood 
before  the  passing  of  the  latter  act,  so  far  as  it  related  to 
"  proceedings;"  and  to  add  to  what  was  already  a  limitation, 
the  necessity  of  an  acknowledgment  in  writing.  If  the 
acts  are  not  inconsistent  they  must  both  stand  together,  as 
there  is  no  repugnance  between  them.     Dwarris  on  Statutes^ 
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l&i2.  764.  It  was  madi  considered  in  Paget  t.  Foky{d)  how 
MoB&ocGH  fu*  a  prior  statute  is  repealed  by  a  subsequent  one  on  the 
PowKR.  same  subject :  there  the  second  act  was  plainly  incon^stent 
with  the  former,  but  here  there  is  no  reason  why  the  two 
acts  should  not  exist  together :  a  proceeding  is  necessaiy 
and  an  acknowledgment  also.  In  Brady  t.  FitzgibbanQi) 
the  court  of  QueetCt  Bench  has  held  that  an  acknowledg- 
ment alone  was  not  sufficient.  In  fjanigan  v.  Fogartjf{e) 
the  court  of  Common  Pleas  considered  that  the  proceedings 
under  the  8  Geo.  I.  were  sufficient  to  entitle  the  plaintiff 
to  revive  his  judgment,  which  does  not  look  as  if  they 
considered  the  first  statute  to  be  repealed.  So  in  a  case 
before  Mr.  Justice  Crampton,  Martin  v.  Cunningham{d). 
[Bradt,  C.  B.  In  that  case  the  defendant  had  not  pleaded 
the  statute.]  The  judgment  was  gone  by  law  and  barred 
in  1827.     Is  it  then  to  be  set  up  again  in  1833  ? 

The  case  was  not  argued  on  the  question  of  the  suf- 
ficiency of  the  acknowledgment. 

CoIIinsy  Q.  C.  and  Napier^  for  the  plaintiff.  The 
acknowledgment  was  sufficient.  In  Trulock  v.  Robley{e)^ 
an  acknowledgment  given  to  the  grand&ther  of  an  infant 
mortgagor  though  the  grandfather  was  not  authorised  to 
act  as  the  agent  of  the  mortgagor,  was  considered  sufficient 
to  establish  the  right  of  redemption.  The  8  Geo.  I.  c.  4, 
did  not  give  the  plea  of  payment  for  the  first  time,  for 
payment  might  have  been  pleaded  at  common  law  to  an 
action  of  debt  on  a  bond,  as,  by  the  statute,  it  might 
afterwards  be  pleaded  to  an  action  on  a  judgment;   and 


(a)  2  Bing.  N.  C.  679.  (6)   1  Jebb  &  S.  503. 

(c)  3  Ir.  L.  Rep.  1^5.  (rf)  Armstr.  ft  Mac.  149. 

(e)  5  Jurist,  1101. 
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before  the  act  of  Geo.  I.  an  acknowledgment  in  writing  of  1842. 
the  debt  would  have  been  a  sufficient  answer,  to  a  plea  of  Morrouoh 
payment :  but  the  object  of  that  statute  was  to  limit  the  Power. 
common-law-right  of  the  plaintiff.  Afterwards  it  was  con- 
sidered unjust  that  an  acknowledgment  of  the  debt  should 
not  have  the  same  effect  as  at  common  law,  and  the  act 
3  and  4  Wm.  IV.  was  passed,  which  prevents  the  defendant 
relying  upon  a  merely  statutable  defence  which  is  now 
considered  to  be  unconscientious.  The  present  act  has 
been  held  to  be  retrospective  in  its  operation.  (J Sullivan 
V.  M^Stveeny  (a).  It  is  indeed  impossible  that  the  two  acts 
can  work  together ;  and  the  reasonable  construction  is,  that 
the  word  "  acknowledgment"  should  now  be  substituted  for 
**  proceeding,"  in  the  act  of  Geo.  I.  Previously  to  the 
statute  of  Wm.  IV.  it  was  sufficient  answer  to  a  plea  of 
payment  to  a  scire  facias,  to  show  a  proceeding  of  any  kind 
on  foot  of  the  judgment,  within  twenty  years  from  the 
rendition  of  it.  Smith  v.  Creagh  (h) ;  but  that  act  now 
authorises  any  one  to  whom  an  acknowledgment,  in  writing, 
of  the  debt  to  which  he  is  so  entitled  has  been  given,  to 
sue  upon  the  judgment  for  twenty  years  after  the  acknow- 
ledgment. The  object  of  the  statute  of  limitations  was  to 
introduce  an  entirely  new  code  with  respect  to  judgments, 
and  there  can  be  no  difference  in  the  construction  to  be  put 
upon  it  in  Ireland  from  that  which  it  has  received  in  England, 
Irtoin  V.  Ormsby  {c)  ;    Paget  v.  Foley  (d). 

Brewster^  Q.  C,  in  reply. — In  the  case  in  the  Queen*s 
Bencky  Brady  v.  Fitzgibbon  (e),  an  application  was  made 


(o)  2  Ir.  Law  Rep.  89.  (6)  Batty  474. 

(c)  2  Jebb  &  S.  91.  (</)  2  Bing.  N.  C.  279. 

(e)  1  Jebb  &  S.  503. 
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1842.        to  Judge  Perrin  to  allow  a  scire  facuu  to  issue  to  revive  a 


MoBBouGH  judgment  more  than  twenty  years  old,  an  acknowledgment 
Power,  in  writing,  in  the  terms  of  the  recent  statute,  having  been 
given  to  the  conuzee  the  day  before  the  application.  It 
would  be  a  strange  constructicni  to  put  upon  the  statute  of 
limitations  if  the  Court  were  to  hold  that  it  has  the  effect  of 
reviving  an  old  debt,  which,  vdthout  it,  would  have  un- 
doubtedly been  barred  by  the  statute  of  Geo.  I. 

Brady,  C.  B. — This  case  comes  before  the  Court  upon 
a  Bill  of  Exceptions,  and  raises  some  important  questions 
on  the  late  statute,  3  &  4  Wm.  IV.  c.  27,  s.  40.  On  all 
those  questions,  except  one,  the  Court  does  not  feel  called 
on  to  -pronounce  its  judgment.  There  is  certainly  a  ques- 
tion raised  upon  which  I  have  already  expressed  my  opinion, 
namely,  whether  the  8th  Geo.  I.  is  to  be  considered  as 
repealed,  as  to  judgments,  by  the  subsequent  statute.  But 
although  I  have  at  times  intimated  an  opinion  in  the  affir- 
mative, and  given  reasons  for  holding  it  to  be  so,  I  am  not 
to  consider  myself  bound  by  that  opinion  on  future  argu- 
ment, if  I  shall  feel  myself  to  have  formed  it  on  erroneous 
grounds.  There  is  a  distinct  question  upon  the  record,  on 
which  we  feel  that  we  can  give  judgment  for  the  defendant. 
The  judgment  was  of  1807  ;  it  appears  that  from  1807  to 
1833  no  payment  of  principal  or  interest  had  been  made  or 
any  proceeding  taken  for. the  purpose  of  recovering  this 
debt  in  any  court  of  law  or  equity.  Therefore  if  a  scirt 
facias  had  been  brought  before  the  statute  of  Wm.  IV. 
upon  this  judgment,  a  plea  of  payment  would  have  decided 
the  question,  such  plea  being  by  the  8  Geo.  I.  c.  4,  an 
effectual  bar.  That  statute  is  material  in  some  other  parts : 
the  Ist  section,  after  reciting  the  mischiefs  it  was  intendetl 
to  remedy,   proceeds  to  legislate  with  respect  to  them,  and 
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declares  that  all  persons  entitled  to  any  debt,  &e.,  secured        1842. 
by  bond,  judgment,  '&c.,  which  hath  been  due  and  payable    Morrough 
by  the  space  of  20  years  before  the  25th  December,  1721,      Poitbr. 
or  longer,  where  no  suit  hath  been  prosecuted  for  recovery 
thereof,  or  any  interest  or  other  sum  or  sums  of  money 
paid  or  received,   or  other  satisfaction  made  on  account 
thereof,  by  the  space  of  20  years  before  the  25th  December, 
1721,  may  prosecute  their  suits  for  recovery  of  such  debts 
within  the  space  of  2  years,  to  be  computed  fi^m  the  25th 
December,  1721,  or,  in  default  thereof,  such  debt  or  debts 
shall  be  presumed  to  be  satisfied  and  paid.     Thus  declaring, 
without  any  reference  to  any  pleading,  that  the  debt  shall 
be  presumed  to  be  satisfied  and  paid.     Those  words  are 
not   contained   in    the    second    section ;    but    they    are 
important  in  order  to  guide  the  Court  to  the  true  intent  of 
the  legislature  in  that  statute.     That  being  the  state  of  the 
law,  the  3  &  4  Wm.  IV.  c.  27,  was  passed ;  and  that  Act 
professes  to  be  ^^  An  Act  for  the  Limitation  of  Actions  and 
"  Suits  relating  to  Real  Property,  and  for  Simplifying  the 
"  Remedies  for  Trying  the   Rights  thereto."     But  it  is 
contended  that  it  shall  be  in  this  particular  case  an  Act  to 
revive  stale  demands,  barred  years  before  by  the  operation 
of  the  former  Act.     We  may  assume  that  this  acknowledg- 
ment was  given  19  years  and  364  days  before  the  passing 
of  the  3  &  4  Wm.  IV.  c.  27,  and  that  the  revival  was  19 
years  and  362  days  before  the  acknowledgment.     Then  it 
is  contended  that   the   acknowledgment  would  have  the 
effect  of  keeping  alive  the  debt,  which,  under  the  8  Geo. 
I,  must  have  been  barred  nearly  twenty  years  before  the 
late  Act  was  passed.     We  are  therefore  to  see  whether  we 
are  coerced  by  the  words  of  this  act : — Now  the  words  of 
the  statute  are  these: — That  after  the  31st  December,  1833, 
no  action,  suit,  or  other  proceeding,  shall  be  brought  to 
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1842.  recover  any  sum  of  money,  secured  by  any  mortgage,  judg- 
MoRRouoH  ment  or  lien,  or  otherwise  charged  upon  or  payable  out  of 
Power,  any  land  or  rent,  at  law  or  in  equity,  or  any  l^^y,  but 
within  twenty  years  next  after  a  present  right  to  receive 
the  same,  shall  have  accrued  to  some  person  capable  of 
giving  a  discharge  for,  or  release  of,  the  same,  unless  m 
the  meantime  some  part  of  the  principal  money,  or  some 
interest  thereon,  shall  have  been  given  in  writing,  signed 
by  the  person  to  whom  the  same  shall  be  payable,  &c.  1 
apprehend  that,  in  considering  the  operation  of  this  section, 
we  are  to  hold  that  it  contemplated  an  action,  &c.  which, 
but  for  the  operation  of  the  Act,  would  have  been  available 
to  enforce  the  plaintiff's  demand,  and  that  it  does  not 
confine  the  operation  of  the  statute  to  the  matters  specified 
in  it ;  but,  that  if  the  defendant  can  show  any  other  defence, 
he  may  do  so. 

But  the  words  also  are  "secured"  by  the  "judgment*' 
in  question.  Now  we  have  the  language  of  the  legislature 
in  1828,  saying  that  the  intention  of  the  Act  of  Geo.  I. 
was  to  bar  such  debts  as  it  relates  to,  for  they  provide  in 
the  7  th  section  that  that  Act  shall  not  be  extended  to  set 
up  or  give  validity  to  any  judgment  which,  by  the  lapse  of 
twenty  years  from  the  entry  or  recovery  thereof  without 
any  payment  or  satisfaction  being  made  on  account,  or  any 
proceeding  taken  for  recovery  thereof,  is  legally  or  equitably 
extinguished  or  barred  under  the  8  Geo.  I.  not  referring  to 
the  pleadings  in  the  cause,  or  to  the  defence  set  up  by  the 
party :  they  treat  it  as  a  bar  which  would  extingruish  the 
debt  as  effectually  as  a  release.  We  consider  then  that 
we  may  hold  that  we  are  not  coerced  by  the  words  of  the 
Act  of  Wm.  IV.  and  that  all  judgments  which  were  at 
the  passing  of  that  statute  barred  by  the  8  Geo.  I.  are  left 
as  they  were,  and  are  not  revived  thereby,  but  that  the 
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Act  of  Wm.   IV.   refers  only  to  existing  debts.     There 
must  therefore  be  judgment  for  the  defendant. 

Pennefather,  B.  and  Richards,  B.  concurred. 

Lefroy,  B. — I  think  the  very  structure  of  the  Act 
would  alone  be  sufficient  to  maintain  the  construction  we 
now  put  upon  it.  It  is  an  Act  in  the  negative;  and  it 
would  be  in  vain  to  say  that  the  exception  could  apply  to 
any  proceedings  to  which  the  Act  of  Parliament  would 
not  have  been  a  defence. 

Pennefather,  B. — We  are  bound  to  give  such  judg- 
ment as  upon  the  whole  record  appears  right. — Allow  the 
second  exception,  and  let  there  be  judgment  for  the 
defendant  on  the  whole  record. 

Napier  then  urged  that  the  plaintiff  should  not  be  saddled 
with  costs,  as  the  justice  of  the  case  was  with  him,  and 
cited  Glover  v.  Na^ky  from  Kelly  on  Scire  Facias.  This 
was  opposed  by 

Brewster; — In  Scire  Facias  the  defendant  is  entitled 
to  costs  as  against  executors,  and  so  it  was  held  in  a 
case  in  which  I  was  concerned,  in  the  QueeriLS  Bench, 
In  this  case  the  executors  should  pay  costs,  as  the  only 
reason  why  executors  were  held  not  to  be  liable  to  costs, 
was,  that  they  might  have  been  supposed  to  be  ignorant  of 
the  affairs  of  their  testator ;  but,  here,  they  have  them- 
selves raised  a  question  of  law  upon  the  record. 


1842. 


MORROUOH 
V. 

Power. 


Per  Curiam. — This  is  not  the  time  at  which  to  discuss 
the  question ;  it  should  be  made  the  subject  of  an  inde- 
pendent application. 
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1642.  In  re  DEASE. 


>«. 


Equitt 
ezchsqusb. 


TheCourtmli  JVIr.  Bennetty  Q.  C,  applied  to  the  Court  that  Mr. 
ite^U»n>etion  Deose  might  be  admitted  an  attorney  of  this  Court 
therSe^e-  ^^^^^  ^^  following  circumstances: — He  had  served  in 
scribed  by  the  ^j^^  ^£5^   ^f    j^     HarrUy  one  of  the  attorneys  of  the 

statute  con-  '  ^ 

<»™°&^®  Court  for  three  years  previously  to  the  25 tb  June,  1837, 
attorney's  ap-  when    his    indentures   were    executed    and    he    became 

prenticeship, 

where  the        apprentice    to    Mr.    Harris.      In   the   summer    vacation 

u>prentice  had 

beenincapaci-  of  1840  he  went,  with  the  consent  of  Mr.  Harrisy  to  the 
from  spying  5  country,  where  he  was  taken  ill,  and  could  not  attend 
though  it  was'  ^^^  office  for  five  terms.  He  had  served  twenty  terms, 
he  hi^^attend-  ^^^^  ^^  exception  of  these  five.  He  swore  that  he  had 
ed  his  master's  g^yeral  sisters  depending  on  him  for  support ;  and  Mr. 
▼ears  before     Harris  had  consented  to  his  being  sworn. 

he  was  bound,  ^ 

and  his  master 

to  his  being  Pbnnefathbb,    B. — We     are    pressed    constantly  to 

^^^anb '^TheS^  ^^*  ^^  ^"^  regulation  under  circumstances  of  some 
Court  will  not  peculiar  hardship   to  individuals.      This    erentleman   has 

take  notice  m  *^  ■  ® 

such  cases  of    not  Served  the  full  time  required  by  the  statute  ;  I  do  not 

the  applicant's 

family  affairs,  mean  to  Say  that  the   Court  cannot  exercise  a  discretion 

except  where 

a  father  has      in   such  matters,   but  illness   of  the  party   applying  has 

been  an  attor-  1  1         • 

ney  and  there  never  been  taken  into  account  as  a  reason  for  doing  so. 

the  buffness  of  ^^  ^^  ^^  ^^^^  ^^  ^^  sisters  depending  on  him  for  support ; 

loTttoWs    °^"^^  the  only  case  in  which    the   Court  has  relaxed  its 

family.  ^^j^  ^^  account  of  the  situation  of  the  applicant's  family 

is,  when  a  father  who  has  been  an  attorney  has  died 
and  the  business  of  his  house  is  likely  to  be  lost  to 
his  young  family,  unless  there  be  some  one  to  conduct  it. 
In  such  a  case  we  have  relaxed  the  rule  ;  but  I  do  not  think 
this  is  a  case  for  doing  so. 

Motion  refiised. 
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BARKER  V.  ROE.  .     ^^^-    . 

Equity 
exchbqusb 
Thur,  12  May, 

Hy    indenture    of    10th    May,    1796,    George  Lidtoell  A,  deixdaed 

certain  free- 
demised  to   Thomas  Roe  all  that  the  lands  of  Drimardy  hold  lands, 

held  by  a  lease 

containing,  &e.  in  the  county  of   Tipperary^  to  hold  to  of  Uyes  renew. 

the  said  T/iotnas  Roe,  his  heirs  and  assigns  for  a  term  a.'l^a^ 

of  three  lives,   with  a  covenant  for  perpetual  renewal,  pro^nions 

subject  to  the  yearly  rent  of  £1   lOs.  (late  currency)  per  ^^^^^J.^^^^. 

acre,  being  £340   25.  6d.  in  all,  and  £40  renewal  fine.  '«°*j  ^-  »^- 

•  fered  a  jndg- 

Thomas  Roe  died  in  1806,  seized  of  the  said  lands,  having  ™ent  to  be  en- 

tered  against 

devised  part  thereof,  containing  about    135a.  Ir.  Op.  with  him,  and 

allowed  an 
the  bog  and  commons  thereto  belonging  to  his  son,  the  arrearofhead- 
•  J     ^^r     1         Tk         i«i»  1  •  1.  rent  and  re- 

said    Charles    Roe^    his   heirs    and    assigns,    subject    to  newal  fines 
£202  lis.  6d.  of  the   above   mentioned    rent,    and   the  respect  of 
remainder  of  the  said  lands  to  his  other  son  George  Roe,  and^then'by  a 
subject  to  £137  5s.  the  residue  of  the  above  mentioned  ^||*^^JJ^^ 
rent.     On  the  11th  of  April,  1806,  the  plaintiff  obtained  ^^^^J^^^ 
a  judgment  against  the  said  Charles  Roe  for  £88   debt  *^®  arrears  of 

^  rent  and  fines, 

and  costs,  which  was  the  subject  matter  of  the  present  suit,  and  entered 

1^      1  •  I  /»    .#r«  "^^  posses- 

On  the  Idth  April,  1806,  Charles  Roe,  by  a  voluntary  deed  sion  of  Cs. 

assigned   his   interest  in   his   part  of  the   said  lands    to  bill  filed  by  the 

his  brother  Peter  Roe,  who  entered  into  possession,  but  cre^or. 

no  question  arose  on  the  fact  of    this  deed  being  only^^ioten- 

voluntary.      By  indenture    of    29th   May,    1834,   made^J^^/^' 

between  the   said  Peter  Roe,   of   the  one  part,  and   the  ^«y*?<» ","» 

'^      '  absolute  sale 

to  him,  and  to 
claim  as  an 
incombranoer 
against  the 
estate  the  amount  of  fines  and  rents  so  paid  by  him,  but  that  he  was  a  purchaser  there- 
of; and  a  sale  was  decreed  against  him. 

A  receiTer  will  not  be  appointed  in  this  Court  after  a  final  decree. 
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1842.  said  George  Roe  of  the  other  part,  reciting  that  the 
Barker  g^ij  Peter  Roe  had  suffered  an  arrear  of  the  part  or 
Roe.  apportionment  of  the  head-rent  payable  by  him  as  afore- 
said for  the  said  lands,  to  become  due  to  the  amount  of 
£706  lU.  Zd.  up  to  the  1st  of  May  then  instant,  and 
had  applied  to  the  said  George  Roe  to  pay  for  him 
the  said  arrear  of  rent  to  the  head  landlord  of  the 
said  premises,  and  that  in  consideration  thereof  Pder 
Roe  had  proposed  and  agreed  absolutely  to  sell  and 
convey  to  the  said  George  Roe  his  (JPeter^ii)  share  or 
division  of  the  said  lands  for  the  price  or  sum  of 
£706  Ms.  Sd.  and  that  he  the  said  George  Roe  had, 
at  the  instance  and  request  of  the  said  Peter^  paid  said 
sum  in  satisfieiction  of  the  rent  which  was  so  due  and 
owing  by  him  {Peter)  for  the  said  lands,  the  said 
Peter  Roe  in  consideration  of  the  said  sum  of  £706  1  Is.  Zd. 
paid  by  the  said  George  Roe^  before  the  execution  of 
the  same  indenture  in  satisfaction  and  discharge  of  the 
arrear  of  head-rent  which  was  due  and  owing  as 
aforesaid  by  the  said  Peter^  and  in  consideration  of 
10«.  to  said  Peter ^  paid  by  said  George^  he  the  smd 
Peter  Roe  granted,  bargained,  sold,  released,  and  con- 
firmed to  the  said  George  Roe  (in  his  actual  possession, 
&c.)  and  his  heirs,  all  that  part  of  the  lands  of  Drimard 
formerly  in  the  possession  of  Charles  Roe  and  late  in 
the  possession  of  the  said  Peter,  Habendum  to  George 
Roe,  and  his  heirs  and  assigns,  for  the  lives  of  the  then 
cestui  qui  vie  of  the  lease  of  10  May,  1796,  and  all 
such  other  lives  as  should  thereafter,  from  time  to  time, 
be  added  thereto,  subject  to  the  due  proportion  of 
the  rent  (as  herein-before  mentioned)  and  to  a  moiety  of 
the  renewal  fines.  This  deed  contained  the  usual  covenant 
for    quiet  enjoyment   "  free   and   clear    and    freely  and 
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**  clearly  acquitted,     exonerated,    &c.   or  otherwise,    by        1842. 

**  the   said   Peter  saved,    defended,    and   kept   harmless,  Barker 
'^  &c.  from  all    recognizances,  judgments,    extents,   &c.        Rok. 
**  of  the  said  Peter  or  of  the  said  Charles  Roe.'* 

George  jRoe  entered  into  possession  under  this  con- 
veyance, and  on  20th  December,  1838,  procured  a 
renewal  of  the  premises  from  the  head  landlord  to 
himself.  Charles  Roe  having  died  without  issue,  the 
plaintiff  in  1830,  revived  her  judgment  against  Peter 
Roe  as  his  heir,  and  the  terre  tenants  of  the  lands,  and 
on  10th  November,  1837,  filed  this  bill  against  George 
and  Peter  Roe,  charging  that  Peter  was  heir  and  personal 
representative  of  Charles.  This  was  denied  by  the 
answers,  and  on  the  28th  November,  1838,  the  bill  was 
amended  by  making  parties  to  the  suit,  the  defendants 
Robert  Roe^  the  real  heir  of  Charles^  and  J.  De  Lisky  a 
personal  representative  raised  for  him.  The  cause  came 
on  to  be  heard  on  29th  May,  1840,  when  it  was  decreed 
the  bill  should  be  taken  pro  confesso  against  Robert  Roe, 
and  that  an  account  should  be  taken  of  the  real,  freehold 
and  personal  estates  of  Charles  Roe,  and  of  his  debts  and 
funeral  expenses,  and  of  all  incumbrances  affecting  his 
said  real  and  freehold  estates;  and  that  if  it  should 
appear  that  Charles  Roe  was  entitled  to  any  part  of 
the  lands  of  Drimardy  that  the  Remembrancer  should 
inquire  and  report  whether  George  Roe  had  paid  and 
advanced  any,  and  what  sum,  for  head-rent,  renewal 
fines  or  otherwise,  on  account  of  the  said  lands,  and 
under  what  circumstances,  and  whether  he  was  reimbursed 
any  and  what  part  thereof,  allowing  the  said  George  Roe 
interest  on  the  said  advances ;  and  all  equity  was  reserved 
until  the  return  of  the  said  report. 

2  u 
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1842.  The  report  found  that  Ctiarles,   on   the  death   of   his 

father,  had  been  seized  of  the  said  premises,  and  also 
of  a  freehold  interest  in  a  house  and  land  in  the  town 
of  Donamare  in  the  Queen's  county,  by  virtue  of  a  lease 
of  lives  renewable  for  ever  :  That  one  Peter  Alley  had 
obtained  possession,  as  an  elegit  creditor  of  Charles^  of  a 
moiety  of  the  lands  of  Donamore  only,  and  that  there 
was  still  due  to  him  as  such  creditor,  £218  18«.  M, 
He  also  found  the  foregoing  feu^ts,  and  that  a  sum  of 
£598  05.  \\d.  being  due  to  the  head  landlord  to  1st 
November,  1833,  a  conditional  order  for  an  attachment 
was  obtained  on  7th  March,  1834,  against  him,  by  the 
Receiver  in  the  case  of  "  Maker  v.  Lidwell^**  in  Chancery, 
who  had  been  appointed  to  receive  the  rents  reserved  by 
the  lease  of  10th  May,  1796 ;  and  a  further  gale  of  rent 
having  become  due  to  1st  May,  1834,  (making  together 
£645  175.  7<f.)  such  conveyance  as  above  mentioned 
had  been  executed  by  Peter  Roe  to  George  Roe^  who 
had  entered  into  possession  of  the  lands  thereby  con- 
veyed, and  had  on  28th  December,  1838,  obtained  a 
renewal  of  the  lease  of  10th  May,  1796,  having  paid 
£120  for  fines,  septennial  fines  and  interest. 

The  case  now  came  on  to  be  heard  on  sequestration 
against  Robert  Roe,  and  upon  report  and  merits  against  the 
other  defendants. 

Mr.  Sergeant  Moore,  and  Mr.  Collins,  Q.  C.  for  the 
plaintiff. 

It  may  be  now  urged  for  George  Roe  that  he  has  a 
right  to  prefer  to  stand  as  a  creditor  upon  this  estate, 
rather  than   to'  take  it   as  a  purchaser,  but  we  contend 
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that  he  took  an  absolute  conveyance  of  the  entire  interest, 
and  that  this  was  not  an  advance  for  purposes  of  salvage. 
This  is  not  like  the  case  of  a  person  purchasing  up  a 
subsisting  incumbrance,  but  of  a  purchaser  who  has  paid  up 
the  rent  to  the  head  landlord.  When  the  rent  is  once  paid  it 
is  gone  completely.  Even  a  mortgage  with  notice  of  a  prior 
incumbrance  to  his  own  cannot  obtain  priority  by  pur- 
chasing in  a  mortgage  prior  to  such  incumbrance ;  Toulmin 
V.  Steere  ;(a)  Parry  v.  Wr%ght(b).  The  principle  con- 
tended for  by  the  defendant,  if  established,  would  enable 
a  party  by  a  collusive  sale  to  squeeze  out  all  his  creditors. 
The  parties  never  contemplated  this  as  a  lien,  but  recite 
that  the  payment  was  prior  to  the  execution  of  the  deed, 
and  the  words  of  the  recital  show  that  it  was  made 
^^  in  satisfEiction  and  discharge  of  the  said  rent  which 
**  was  so  due  and  owing  by  the  said  Peter  Ro^* — subject 
to  one  moiety  of  the  renewal  fines  and  to  a  due  pro- 
portion of  the  rent. 

Mr.  Sergeant  Warren,  Mr.  T.  B.  C.  Smithy  Q.  C. 
and  Mr.  Molyneux  for  the  defendant. 

The  defendant  was  not  a  purchaser  of  the  lands ;  he 
only  paid  off  the  head-rent.  This  is  called  a  purchase, 
but  there  has  been  no  merger  or  change  of  the  rights  of 
the  parties.  The  defendant  is  only  a  surety,  and  shall 
a  surety  be  damaged  because  he  gets  the  security  from 
the  principal  in  order  to  make  the  property  more  valuable  ? 
The  payment  has   been  a  satisfaction   of  the   rent,    but 


(a)  3  Mer.  210. 
(6)  1  S.  &  S.  369,   affirmed  on  appeal,  5  Russ.  139. 

2  u  2 
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1842.  not  an  exoneration  of  the  debtor.  Independently  of  the 
deed  of  conveyance,  the  testator  by  the  express  terms  of 
his  will,  fixed  the  proportion  of  the  rent  payable  by 
Charles  Roe;  and  George,  having  paid  for  Charles  the 
sum  due  in  respect  of  the  rent  to  which  he  was  entitled, 
the  effect  of  that  payment  was  to  create  a  lien  upon 
Charles*  share.  So  a  mortgage  who  pays  off  head-^^nts 
is  entitled  to  charge  such  payment  upon  the  estate; 
Hamilton  v.  Denny{a)  ;  Toulmin  v.  Steere{b)y  which  is 
commented  on  by  Lord  Chancellor  Sugden  in  Gregg  v. 
Arrott{c).  The  view  for  which  we  contend  is  supported 
by  Mochatta  v.  Murgatroyd{d)  and  Kennedy  v.  Daly{e). 

Court. — Declare  the  defendant  George 
Roe  is  to  be  considered  a  purchaser  of 
the  portion  of  the  lands  of  Drimard  com- 
prised in  the  deed  of  conveyance  bearing 
date  the  29th  day  of  May,  1834,  in  the 
pleadings  and  the  said  report  mentioned, 
and  that  he  is  not  entitled  to  be  consi- 
dered as  a  creditor  in  respect  of  the  two 
several  sums  of  £393  %s.  \0^d.  and 
£83  95.  9d.  in  the  said  report  mentioned 
or  either  of  them.  Let  the  said  defend- 
ants or  such  of  them  as  ought  so  to  do, 
within  months,  to  be  computed  from 

the  date  of  this  decree,  pay  the  several 
sums  reported  due  to  the  plaintiff  and  to 
Peter  Thomas  Alley  in  said  report  named, 


(a)  1  BaU  &  B.  202.  (6)  3  Mer.  210. 

(c)  LI.  &  Goo.  temp.  Sugden  247.  \d)  1  P.  Wms.  895. 

(«)  1   Sch.  U  Lef.  355. 
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together  with  the  costs  hereinafter  decreed ;  \S^2^ 
or  in  defieiult  thereof,  let  the  Chief  or 
Second  Remembrancer  proceed  to  sell 
the  freehold  interest  of  and  in  the  part  of 
the  lands  of  Drimard  in  the  county  of 
Tipperaryy  and  the  interest  in  the  said 
lands  of  Dunamorej  in  the  QueerCs 
county,  of  which  it  appears  by  said 
report  the  said  Charles  Doe  was  seized 
as  therein  mentioned,  or  a  competent 
part  thereof,  and  out  of  the  produce  of 
the  sale,  let  the  sums  reported  to  be  due 
to  the  plaintiff  and  the  said  Peter  Alley, 
and  the  costs  hereinafter  decreed  be  paid 
according  to  their  respective  priorities. 
Declared  the  plaintiff  entitled  to  the  costs 
of  the  suit,  including  the  costs  of  raising 
a  personal  representative  to  the  said 
Charles  Roe,  and  declare  the  defendant 
Francis  De  Lisle  who  has  been  set  up 
by  the  plaintiff  as  such  personal  repre- 
sentative entitled  to  his  costs  in  the  cause 
against  the  plaintiff,  who  is  to  have  the 
same  over,  together  with  her  own  costs, 
against  the  funds. 

Mr.  William  Smith,  for  the  plaintiff,  moved  on  the  Tues,  \4June 
notes  of  the  decree  in  this  cause,  without  affidavit,  that 
a  receiver  might  be  appointed  over  the  lands  in  the  pleadings 
mentioned.  The  fund  is  insufficient,  and  the  plaintiff  will 
lose  the  rents  accruing  due  before  the  sale  directed  by  the 
decree  can  be  effected. 
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1842. 
Barkeb 

V. 

Roe. 


Pennefathbr,    B. — It  b  contrary  to  the  practice  of 
this  Court  to  appoint  a  receiver  after  a  final  decree((i). 


(a)  The  practice  in  the  Cotirt  of  Chancery  is  different,  and  an 
application  will  be  granted  to  appoint  a  receiver  in  that  Court,  when 
there  has  been  a  decree  for  a  sale  of  lands  to  discharge  a  mortgage 
debt  and  the  fund  is  insufficient;  APGough  t.  Magee^  I  MoL  28  note. 
And  if  there  be  a  receiver  appointed  in  a  prior  cause,  he  will  be  extended 
at  the  instance  of  a  plaintiff  who,  by  obtaining  a  decree,  shows  bis 
incumbrance  to  be  a  lien  on  the  lands,  Dardis  v.  Dardis, — lb. 


1842. 

Equity 

Exchequer. 

Fri.  ISth  May, 

Semh — The 
assignee  of  a 
judgment 
may  sue  out 
execution  upon 
it  in  his  own 
name,  when  it 
has  been  re- 
vived and 
assigned  since 
the  revival, 
the  execution 
reciting  that 
special  matter. 


FITZGERALD  t;.  DALTON. 


jMr.  Brereton  applied  for  an  order  to  extend  a  receiver, 
in  respect  of  a  judgment,  which  had  been  revived  on 
the  19th  May,  1841,  and  had  been  assigned  in  April, 
1842. 

The  Court  expressed  a  doubt  whether  the  order 
could  be  made,  unless  there  had  first  been  a  previous 
revival  by  the  assignee  in  his  own  name. 


Mr.  T,  B.  C.  Smithy  Q.  C.  amicus  curicBy  said,  that 
he  had  ascertained  the  practice  of  all  the  Courts  of  law 
in  this  country  to  be,  to  issue  execution  on  a  judgment, 
if  revived  within  a  year,  though  the  judgment  had  been 
assigned  since  the  revival,  without  any  revival  by  the 
assignee ;  but  that  practice  had  appeared  so  questionable 
to   him   that   he   had   opposed   a   similar   motion    to  the 
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present  in   the   Rolls.      The   Master  of  the  Rolls   had  ^     1842. 
made  the  order  as  prayed ;  but  directed  that  proceedings  Fitzoebald 
should  be  stayed  upon  it  in  order  to  give  the  parties  an      Daltom. 
opportunity   of  arguing  the   question   upon  a  motion  at 
law.     The  motion  was  not  argued  in  the  Court  of  law 
{Queen's   Bench) ^    having    been   discharged    upon    some 
fatality  without  argument. 

The  Court  sent  for  the  officer  and  conferred  with  him 
on  the  practice. 

Brady,  C.  B. — The  officer  has  reported  to  us  that 
the  uniform  practice  of  the  Court,  for  many  years,  has 
been  for  the  assignee  of  a  judgment  to  sue  out  execution 
upon  it  in  his  own  name,  the  execution  reciting  the 
special  matter.  We  will  grant  a  conditional  order,  so  that 
the  party  may  have  an  opportunity  of  showing  cause 
against  the  conditional  order  if  he  pleases. 

Conditional  order  granted. 


REPORTS    OF    CASES 


ARGUED  AND  DETERMIBfED 


IH    THS 


COURT   OF   EXCHEQUER, 

IN  IRELAND, 


IN    TRINITY    TERM,     IN    THE     FIFTH     TEAR    OF    THE     REIGN   OF 

QUEEN    VICTORIA. 


1842. 

Excm^B  Lessee  ELLIS  r.   CRAWFORD. 

OF  Pleas. 
Thu,  May,  27. 

When  a  party  Ji^jectment  on  the  title,  tried  at  the  last  assizes  for  the 

had  onginally 

come  into  pos-  countv   of    the   towii    of    Droaheda^   before    Mr.    Justice 

session  of  land 

by  permission  Perriti.     Previously  to   1804,  the  possession  of  a  garden 

of  A,f  and  had  ,  ,         , 

acknowledged  and  certain  premises  m  Drogheda  had  been  g^ven  to  the 
J804and  1811,  defendant's  father,  the  Rev.  Mr.  Crawford^  master  of  the 
paid  any  rent,  Diocesan    School    of    Droghedaj    by    Mr.    Wardy    under 

LTaSd\nd  "^^^^  ^^^  ^^»s^^  ^f  ^^^  plaintiff  derived  his  title.  It 
had  given  no    ^^^  alleged  on  the  part  of  the  plaintiff  that  this  possession 

acknowledg-  o  r  r  r 

ment  of  A's.     had  been  riven  to  the  Rev.  Mr.   Crawford  merely  as  a 

title  for  more 

than  twenty     care-taker,    and  a  letter  from  him  to  Mr.   War^s  agent, 

years  from 

1811;  HM,    dated  m    1804,  was  relied  on,  in  which  he   stated   that 

that  an  eject-    ^,  ,  .      ,  ,  .       ,  .        ••         i    ,. 

ment  by  the         he   never  had   any  interest  m  the  premises,     and  dis- 

of^^^waslbar-  claimed    any    intention     of   holding   them    adversely   to 

SouTv^i.^^^    Mr.  Ward.     It  appeared  that  the  Rev.  Mr.  Crawford  had 

taken   care  of  the   garden   and   cultivated  it  for   his  own 

use,  and  had  repaired  the  gate  and  the  wall   of  it,    but 
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there   was  no  evidence  of  his  having  taken   care  of  it        1842. 
after   1811.     The  plaintiff's  counsel  also  relied  upon  a      Ei^is 
letter  of  1811,  also  written   by  the   Rev.  Mr.  Crawford  Cbawpow> 
to  the  agent  of  Mr.   Ward^   in  which  he  acknowledged 
the  right  of  Mr.    Ward^s  representative  to  the  premises. 
There  was  no    evidence  of   any    payment  of   rent    in 
respect  of  them.     The  learned  Judge  thought  that  there 
was  no   case  to   be   sent  to  the  jury,  the   lessor  of  the 
plaintiff  not  having  been  in   possession   for  more   than 
twenty  years,  and  he  non-suited  the  plaintiff. 

Tombi  Q.  C.  and  R.  Holmes  now  moved  that  the  non- 
suit be  set  aside,  and  that  a  new  trial  might  be  had. 
Here  was  a  possession  confessedly  originating  in  a  per- 
mission on  the  part  of  those  under  whom  the  lessor  of 
the  plaintiff  derives ;  then  we  have  the  two  letters  of  the 
defendant*s  father,  from  which  it  may  be  inferred  that  he 
held  these  premises  for  the  use,  and  as  the  servant  of 
those  from  whom  the  lessor  of  the  plaintiff  derives  his 
title.  The  Judge  drew  an  unwarrantable  conclusion ; 
he  should  have  sent  the  case  to  the  jury  upon  the  question 
of  adverse  possession.  It  is  plain  that  the  defendant's 
father  having  never  paid  rent,  or  established  a  title  under 
the  old  law  as  it  stood  before  3  &  4  Wm.  IV.  c.  27,  by 
not  paying  rent  for  more  than  twenty  years,  had  not  set 
his  landlord  at  defiance;  and  as  the  tenant's  possession 
was  not  adverse  ab  initioy  so  there  is  no  evidence  that 
it  ever  became  so.  The  improvements  made  by  the  Rev. 
Mr.  Crawford  were  for  the  landlord's  benefit.  Doe  v. 
Murrellia) ;  Doe  v.  Wittiams{b) ;  Doe  v.  Rees(c) ;  Doe 
V.  Jauncey{d). 

(«)  8  C.  &  P.     (6)  7  C.  &  P.  332.     (c)  6  C.  &  P.  610.   (rf)  8  C.  &  P.  99. 
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1842.  [Pennefather,  B. — TUs  was  the  very  kind  of  pos- 

Ellis       session  in  the  defendant  which   the   late  statute  turned 
Crawford,   into  an  adverse  possession.     The  parties  were  not  in  the 
relative  situation  of  employer  and  employee.] 

NapieTj  contra, — There  was  nothing  to  send  to  the 
jury,  for  the  8tatute8&4  Wm.  IV,  c.  27,  was  plaioly 
a  bar. 

Pennefather,  B. — We  think  there  was  nothing  in  this 
case  to  send  to  the  jury.  The  time  specified  by  the  Statute 
of  Limitations  of  Wm.  IV.  for  bringing  the  ejectment,  had 
passed. 

Rule  refused(a). 

(a)  See  Jackf  lessee  of  Montmorency  v.  Wahh,  4,  Ir.  L.  R.  254. 


1842. 

„  -. ALCORN  V.  LARKIN. 

Exchequer 

OF    PLEAS. 

27M  May, 

Anentryof  the  AssuMPSiT  for  goods  sold,  &c.  Pleas,  general  issue 
civil  bUl  decree  ^"^^  the  Statute  of  Limitations.  At  the  trial  before  the 
kept  byThe  ^^^^  Chief  Baron,  at  the  sittings  after  last  Easter  Term, 
pe^^e**It^quar- ^''^^  defendant  was  unable  to  sustain  his  plea  of  the 
ter  sessions,  is  Statute  of  Limitations,  but  relied   upon   a  decree   of  the 

not  primary  * 

evidence  of      Assistant-Barrister  of  the  county  of  Galway  of  the  28th 

such  decree,  ^  "^ 

such  entry  not  October,    1837,   for  £9  9s.  9d.  obtained  by  the    plaintiff 

containing  the 

addition  of  the 

defendant,  or 

the  signature  of  the  assistant  barrister.    A  notice  served  at  12  o'clock  the  day  previous 

to  a   trial  at  nisi  prius  in  Dublin,  to  produce  a  dooument  in  evidence,  is  too  late. 
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against  the  defendant  in  respect  of  the  same  demand.  1842. 
This  decree  he  had  not  to  produce,  but  he  proved  service 
upon  the  plaintiff  of  a  notice  to  produce  it,  which  notice 
had  been  served  between  11  &  12  o'clock  on  the  day 
previous  to  the  trial.  The  plaintiff  refused  to  produce  it 
The  defendant  then  produced  the  clerk  of  the  peace  of 
the  county  of  Galway^  who  produced  his  book  with  an 
entry  therein  of  a  decree  in  a  case  between  the  plaintiff 
and  defendant,  for  the  plaintiff,  for  £9  9s,  9d.  and  proved 
a  private  mark  of  his  own,  namely,  the  letter  ^^  I "  oppo- 
site to  the  entry,  which  he  swore  he  was  in  the  habit  of 
annexing  to  the  entries  of  those  cases  in  which  decrees 
issued,  but  he  could  not  say  that  the  Assistant-Barrister 
signed  the  decree.  The  book  was  not  •  signed  by  the 
Barrister.  The  plaintiff  resided  in  the  City  of  Dublin^  and 
so  did  his  attorney.  Upon  this  evidence  two  points  were 
raised : — 

First. — Whether  the  entry  in  thie  book  of  the  clerk  of 
the  peace  was  primary  evidence ;  and — 

Secondly. — Supposing  it  not  to  be  so,  was  the  notice 
to  produce  the  primary  evidence  served  in  sufficient  time 
to  let  in  the  secondary-  evidence. 

The  jury,  under  the  directions  of  the  Lord  Chief 
Baron,  found  a  verdict  for  the  plaintiff,  which  Keogk 
now  moved  to  set  aside  and  to  enter  a  verdict  for  the 
defendant. 

Keoffhj  for  the  defendant. — We  gave  24  hours  notice 
to  produce  the  decree,  and  that  was  sufficient.  It  was 
reasonable  to  serve  the  notice  on  the  plaintiff's  attorney. 
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1842.  as  the  decree  must  have  been  in  the  possession  of  the 
Alcobn  plaintiff,  or  of  the  plaintiff's  attorney,  for  it  was  the 
La&kin.      officer's  duty  to  issue  it,  and  the  Court  will  take  judicial 

cognizance  that  it  was  so ;  therefore,  it  must  be  presumed 

that  the  decree  issued  in  proper  form. 

(Mr.  Freeman^  the  Assistant  Barrister  of  the  county 
of  Galway^  came  into  court,  and  in  reply  to  a  question 
from  the  Court,  stated,  that  invariably  he  signed  his 
civil  bill  decrees  for  the  clerk  of  the  peace,  on  the  fdtii  of 
the  signature  of  the  clerk  of  the  peace  in  the  book.) 

But  even  if  our  notice  were  not  in  time,  we  have  given 
the  best  evidence  of  the  decree  of  the  inferior  Court  by 
producing  the  book  itself  in  which  it  is  entered. — Ro$e. 
Ev.  80.  The  36  Geo.  III.  c.  25,  s.  18,  directs  these 
books  to  be  kept  by  the  clerk  of  the  peace.  It  must  be 
presumed  that  all  the  proceedings  were  properly  taken  and 
regular.  If  so,  a  judgment  of  the  inferior  Courts  will 
operate  as  a  bar  to  the  plaintiff's  action,  being  a  former 
recovery  of  the  same  demand.  1  Stark,  Ev.  228 ;  2 
PhilHpps,  Ev.  510  ;  Duchess  of  KingsUnCs  case(a). 

Mac  Donouffhj  contra. — The  merits  of  the  case  are 
admitted  to  be  with  the  plaintiff ;  there  is  no  pretence  that 
the  amount  of  the  civil  bill  decree  was  ever  paid.  But 
the  notice  is  too  late ;  we  should  have  had  three  or  four 
days  notice  to  enable  us  to  send  for  it  to  the  country,  Bex 
V.  Ellicho  {h)  ;  Doe  v.  Gray  (c).  [Pennefather,  B — 
There  is   a   distinction   between  this    case   and    that  of 


(a)  20  How.  St.  Tr.  612.  {h)  5  C.  &  P.  522. 

(c)  1  Stark,  Rep.  283. 
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Doe  y.  Gray^  for  a  notice  to  produce  a  lease  does  not  ^  1842. 
dispense  with  the  production  of  the  attesting  witness, 
but  here  there  is  no  attesting  witness].  But  we  could 
not  know  from  the  pleadings  that  the  defendant  would 
make  this  defence,  and  we  were  taken  by  surprise.  The 
presumption  b  that  the  decree  was  left  with  the  local 
attorney  in  the  country  for  execution :  the  name  of  the 
attorney  for  the  plaintiff  in  the  book  of  the  clerk  of  the 
peace  is  not  that  of  the  attorney  for  the  plaintiff  in  this 
action. 

Next,  supposing  the  notice  to  be  too  late,  the  book  is 
not  sufficient  evidence  of  the  decree.  The  clerk  of  the 
peace  could  not  swear  that  the  decree  was  signed  by  the 
Assistant  Barrister ;  besides,  it  has  been  said  by  Lord 
TenUrden  that  a  judgment  in  assumpsit  cannot  be  received 
in  evidence  unless  payment  or  satisfaction  under  it  could 
be  shown  ;  Smith  v.  fVelton(a),  In  Pickram  v.  Gaskinil))^ 
it  is  decided  that  when  a  defendant  justifies  under  a  civil 
bill  decree  it  is  sufficient  to  aver  that  the  defendant 
below  resided  within  the  division  of  the  county  in  which 
the  cause  was  heard,  without  showing  that  proof  of  such 
residence  was  made  before  the  Assistant  Barrister,  but 
here  they  have  not  shown  that  the  defendant  was  at  all 
resident  within  the  jurisdiction  of  the  Civil  Bill  Court  at 
the  time.  They  should  have  given  evidence  of  the  issuing 
of  the  process,  and  of  the  residence  of  the  defendant 
within  the  county  of  Galwayj  but  they  have  begun  inverso 
ordiney  with  a  decree.  This  decree  was  never  renewed, 
and  there  was  no  decree  subsisting  which  could  be  enforced 
at  the  time  of  the  trial ;   Plummer  v.  Woodhou9e{c).     The 

(a)  1  Ch.  PI.  513.  (6)  2  Hud.  &  B.  247. 

(c)  4  B.  ft  C.  625. 
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1842. 

"  Alcobn  decree  may  have  been  reversed.  Two  things  are  essential 
Labxin.  ^  ^^®  validity  of  a  civil  bill  decree  ;  Ist,  the  addition 
of  the  defendant,  by  31  Geo.  III.  c.  31 ;  and  2nd,  signature 
by  the  Assistant  Barrister,  by  6  &  7  Wm.  IV.  c.  35,  neither 
of  which  is  contained  in  this  book,  so  that  it  cannot  be 
received  as  primary  evidence. 

Keogh,  in  reply. — Had  the  decree  been  appealed  from, 
the  word  ^^  appeal"  must  have  been  entered  in  the  book. 
[Pbnnefather,  B. — An  appeal  might  have  been  lodged 
with  the  sheriff].  But  if  the  decree  had  been  reversed 
on  appeal,  the  word  ^^  Reversed"  would  have  been  written 
in  the  book  at  the  assizes.  We  produce  the  book  only  as  a 
secondary  evidence  of  a  fru^t,  namely,  that  a  decree  was 
pronounced,  and  it  must  be  taken  that  the  decree  was 
regular.     Briscoe  v.  Stephens{a). 

Pbnnefather,  B. — If  you  rely  upon  the  notice,  and 
offer  the  book  as  secondary  evidence,  the  notice  is  not  in 
time ;  and  if  you  rely  upon  the  book  as  primary  evidence, 
it  wants  the  requisites  of  a  decree,  and  is  therefore 
void. 

Rule  refused  with  costs(&). 


(a)  Napier  by  Longfield,  38.  9,  B.  Moo.  413. 

(6)  This  case  is  not  to  be  considered  as  an  authority  on  the  point  of 
notice  ;  as  from  many  cases  it  would  seem  the  notice  was  in  quite 
sufficient  time.  These  cases  were  not  cited  for  the  defendant  See 
Arkins  v.  Meredith^  4,  D.  P.  C.  658,  per  Gwmey,  B, ;  Gibbons  v.  Poirrf, 
9,  C.  k  P.  634. 
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1842. 

Lessee  ACHESON  v.  JACKSON.  Exchequeb 

OF  Pleas. 
Frt.  2Sth  May. 

IlijECTMENT.     There  had  been  judgment  for  the  plain- Where  a  de- 

fendant  who 

tiff,  and  habere  executed  in   Nov.    1841,   by  which   the  had  been  evict. 
defendant  was    evicted    from    the    premises  where    she  own  residence 
resided.     The   defendant,    Mary  Jackson^   upon  being  so  to  reside  with 
dispossessed,  went  to  reside  at  the  house  of  her  sister  Mrs,  ^[h^w^om 
Gray^  where  she   continued   from  thenceforth  to  reside.  ^®jj°^^"^^ 
In   March,    1842,   an   execution  issued,   in  the  name  of '^^f"  *?  ®*®- 

cation  issued 

the  feigned  lessee,  against  the  defendant,  for  the  sum  of  ^^  arrest  her, 

and  she  was 

£93,  for  the  amount  of  the  costs  of  the  ejectment ;  and  concealed  in 

her    sister's 

a  warrant  was  given  to  a  bailiff  to  arrest  her.  On  the  house  from  the 
morning  of  the  7th  March,  1842,  four  bailiffs  proceeded  Held,  that 
to  Mrs.  Gray's  house  for  the  purpose  of  arresting  the  ^^  not^  to  be 
defendant;  and  it  appeared  by  the  affidavit  of  one  of^"?^^^^"^^ 
them,  that  they  saw  the  outer  door  of  the  house  hastily  ?®^  sister's 

^  "^  house  for  the 

closed  as  they  approached ;  that  the  deponent  had  demanded  fraudulent 

purpose  of  de- 

admission  from  Mrs.   Gfroy,  who  appeared  at  one  of  the  Seating  the 

•    1  J      -L        1       1     1  •  •  •       execution. 

wmdows,  and  stated  that  he  had  received  information  A  bailiff  has 
that  the  defendant  was  in  the  house,  and  was  concealed  open  an  outer 
there  to  avoid  arrest.  Mrs.  Gray  refused  them  admittance,  house  to  an-est 
denying  that  the  defendant  was  in  the  house.     The  bailiffs  r^.J"/^'^  ^" 

^     B  mates  on  a  ca. 

proceeded  to  the  back  door,  which  they  found  imperfectly  ***•    ^J^"^"^ 
bolted,  and  which  they  opened,  but  without  breaking  it.  j?fi^  J^^**  a 
They  then  broke  open  an  inner  door,  and  having  found  l^eld  entitled 

to  the  protec- 

the  defendant  in  the  house,  took  her  to  prison.  tion  of  the 

house  from 
such  arrest. 

Fitzgibboni    Q.   C,   now  moved  that  the  prisoner   be  was  held*  en- 
discharged  from  custody,  the  arrest  having  been  contrary  costs  of  the 
to  law.     If  she  had  gone  fraudulently  to  conceal  herself  ^^^"^^^^l'*'®' 
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1842,  in  the  house,  the  bailiffs  might  have  followed  her, 
AcHEsoN  Semai/ne*s  Ca8e(a)  ;  but  she  was  lawfully  residing  in  the 
Jacksow.  house  of  her  sister  when  the  door  was  opened.  If  a 
man  be  residing  in  the  house  of  another,  it  is  his 
castle  for  the  purpose  of  protecting  him  from  arrest.  If 
a  party  be  arrested  by  breaking  an  outer  door,  the  Court 
will  discharge  him  upon  a  summary  application.  Hodgson  7. 
Touminff(b).  Though  the  door  was  not  broken,  this  is 
a  forcible  entry.  Lifting  a  latch  has  been  so  held. 
[Pbnnefathbe,  B. — There  b  no  doubt  of  that.]  Then 
the  only  question  is,  was  the  defendant  not  entided  to 
the  protection  of  the  house?  If  so,  she  must  be  dis- 
charged. 

Armstrong^  Q.  C.  &  22.  Chambers  Walker^  contra. — This 
does  not  come  within  the  rule  in  Semayne's  Case,  for  the 
house  wherein  the  defendant  was  arrested,  was  not  her 
own,  and  the  whole  was  "  fraud  and  covin,"  within  the 
meaning  of  the  resolution  in  that  case.  The  defendant 
must  have  known  that  she  was  liable  to  these  costs,  and 
this  fact,  coupled  with  the  denial  of  her  being  in  the 
house,  made  by  her  sister  to  the  bailiffs,  shows  that  the 
defendant  was  there  for  the  purpose  of  evading  arrest 
[Pennbfathbr,  B. — If  a  person  be  turned  out  of  his 
house,  as  in  this  case,  by  legal  process,  and  in  six 
months  after  is  arrested,  that  cannot  be  considered  as 
flying  from  process  of  law.]  The  parties  were  well  aware 
that  the  bailiffs  intended  to  justify  this  arrest  on  the 
ground  of  the  house  being  used  by  the  defendant  for  the 
purpose  of  concealment. 


(a)  5  Co.  95.  (6)  5  D.  P.  C.  410. 
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Brady,  C.  B. — We  are  all  of  opinion  that  this  person  iB42. 
must  be  discharged.  The  authorities  referred  to  appear,  Acheson 
from  an  early  period,  to  have  laid  down,  that  the  house  Jackbon. 
of  any  one  is  a  castle  for  himself  and  his  family, 
though  it  does  not  extend  to  protect  any  person  who 
flies  to  his  house  for  fraudulent  purposes,  to  defeat  the 
execution  of  law.  That  is  the  Resolution  in  Semayn^s 
Case,  interpreted  by  Justice  Foster,  thus(a) — "It  must 
*'  likewise  be  confined  to  a  breach  of  the  house  in  order 
*'  to  arrest  the  occupier  or  any  of  his  family  who  have 
**  their  domicile,  their  ordinary  residence  there ;  for  if 
**  a  stranger,  whose  ordinary  residence  is  elsewhere,  upon 
*'  a  pursuit  taketh  refuge  in  the  house  of  another,  this  is 
"  not  his  castle ;  he  cannot  claim  the  benefit  of  sanctuary 
'*  in  it."  That  is  very  clearly  and  properly  defined. 
There  is  nothing  for  which  the  law  has  greater  regard 
than  the  security  of  the  outer  door  of  a  man's  house; 
and  it  is  not  to  be  broken  open  on  light  grounds.  In 
the  absence  of  an  authority,  there  is  nothing  to  lead  us 
to  alter  that  principle  in  such  a  case  as  this.  The 
defendant  was  ejected  several  months  ago,  and  after 
having  been  so  ejected,  she  resided  where  it  may  naturally 
be  supposed  she  would  reside,  in  the  house  of  her  sister ; 
and  it  would  be  a  strong  thing  to  hold  this  to  have  • 
been  from  the  beginning  merely  a  colorable  transaction. 
Upon  these  grounds,  and  without  saying  what  would 
have  been  the  case  if  the  outer  door  had  not  been  broken 
open,  we  therefore  think  the  defendant  must  be  discharged- 
We  do  not  think  jit  a  case  in  which  she  should  be  allowed 
to  bring  another  action ;  but  she  must  have  her  costs. 


(a)  Foster,  C.   L.  320. 

2  X 
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1841.  Fitzgibban. — The  defendant  consulted  counsel  respecting 

AcHEsoN     (;}ie  propricty  of  this  motion,  and  she  ought  to  be  allowed 
Jackson,     the  costs  of  doing  so. 

Per    Cur. — We   think  the    officer   should    allow  these 
costs  in  his  taxation. 

Armstronff. — The  costs  of  the  defendant  should  be  set 
off  against  the  costs  of  the  ejectment. 

Brady,  C.  B. — We  think  the  parties  ought  to  be  placed 
in  statu  quo. 

Motion  granted  with  costs. 


1842. 


Equity  PHELAN  t;.    RUSSELL. 

Exchequer. 

Wednesday, 

l»t  June. 

Where  there  JVxARY  Mohon^  being  possessed  of  certain  stock  and 
money  in  trust  money  vested  in  different  securities,  by  her  will,  dated 
use,  and  the  the  26th  September,  1818,  gave  and  bequeathed  all 
S^rrthe*  her  personal  estate  to  William  Russelly  in  trust  for  the 
ed*  Uie  ^s^*^'^*"  payment  of  certain  legacies  and  debts ;  and  subject  thereto, 
position  of  the  ghe   rave   and  bequeathed   the   residue   of   her    personal 

property  be-  ox  r 

longs  to  the     estate    to    the    said     William    Russell,    (whom    she   also 

Crown,  onder 

the  sign  appointed   her    executor,)   in    the  following    words — "  I 

^^  give  and  bequeath  the  residue  of  my  personal  estate, 
^^  after  payment  of  the  said  legacies  and  debts,  to  my 
**  said  executor,  William  Russell,  to  be  by  him  applied 
H^'^  for  such  pious  purposes  and  uses,  as  shall  appear  to 
^'  him  to  be  most  conducive  to  the  honour  and  glory  of 
"  God,  and  the  salvation  of  my  soul." 
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The  bill  was  filed  in  1825,  by  the  legatees  of  Mary  ,  ^^^' 
Mahon,  and  prayed  an  account  of  her  personal  estate,  Phelam 
and  payment  of  her  legacies.  There  had  been  a  sum  of  Russbll. 
£4090,  the  residue  of  the  property  of  the  testatrix,  in 
the  hands  of  a  person  named  Mettish^  who  had  brought 
that  sum  into  Court.  A  question  was  raised  at  the 
hearing  in  1828,  whether  the  bequest  of  the  residue  was 
void,  as  being  a  bequest  to  superstitious  uses  ;  but  on  the 
25  th  June,  1831,  a  decretal  order  was  pronounced  in  this 
cause,  declaring  the  bequest  of  the  residue  to  be  a  good 
charitable  bequest,  and  ordering  that  it  should  be  referred 
to  the  officer  to  approve  of  a  proper  scheme  for  bestowing 
it.  A  few  days  after  the  pronouncing  of  this  decree 
William  Russell  died.  The  report  found  that  the  residue 
of  the  testatrix'  property  could  not  be  better  applied 
than  to  the  benefit  of  her  poor  relations,  (about  60  in 
number,)  or,  if  not  to  them,  that  it  would  be  properly 
pven  to  Barrififfton's  Hospital^  in  Limerick. 

The  case  was  now  argued  by  Mr.  Cbllinsj  on  behalf 
of  the  next  of  kin,  and  on  the  application  of  Mr.  Geo. 
Crawford  was  ordered  to  stand  over  for  the  purpose  of 
allowing  the  Attorney-General,  on  behalf  of  the  Crown, 
to  present  a  petition  for  a  rehearing  of  this  case,  the 
Crown  having  claimed  the  right  of  disposing  of  the 
residue,  under  the  sign  manual. 

The  case  was  now  reheard,  and  argued  by —  Sat,ithJfme. 

The  Attomey^General  and  Mr.  George  Craw/brdy  for 
the  Crown. 

The    person    on    whom    the    trust    of   applying    this 
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1842  residue  was  bestowed,  died  a  few  days  after  the  decree, 
p^ELAN  ^^^  *^  ^^®  moment  when  he  ceased  to  exist,  the  disposi- 
RuuBLL.  *^^^  ^^  ^^®  property  was  placed  in  the  Crown,  for  it  was 
a  trust  confined  to  the  executor  personally,  and  cannot 
be  executed  by  any  other  person.  Hibbard  v.  Lamb(a) ; 
Downs  V.  lVarraU(b).  Where  the  disposal  of  a  bequest 
to  pious  uses  has  been  left  in  a  trustee,  and  the  C^urt 
has  not  interfered,  it  has  always  been,  because  the  trustee 
was  alive,  as  in  Potoerscourt  v.  Fowerscourt{c).  Where 
a  bequest  is  void  as  being  for  a  superstitious  use,  but 
is  good  as  a  charity,  the  disposal  of  it  rests  with  the 
Crown.  Da  Costa  v.  De  Pas(d) ;  the  Kinff  v.  Lady 
Portarlington  (e).  There  is  no  person  to  execute  the 
trust,  though  it  may  have  been  originally  a  good  charitable 
gift.  Baker  v.  Sutton(f).  The  Crown  is  now  to  dispose  of 
it  as  if  there  had  been  no  trustee,  by  sign  manual. 
Moggeridge  v.  ThackweU{g)  ;  Ommaney  v.  Butcher {h). 

Sergeant  Greene. — Under  a  trust  by  will,  for  the 
benefit  of  a  charity,  the  disposition  must  be  by  reference 
to  the  oflBcer,  but  if  a  trustee  be  interposed,  the  Court 
will  administer  the  trust  through  him.  Paice  v.  Arch- 
bishop of  Canterbury  (i)  ;  Moggeridge  v.  Tliackicell  ( j) ; 
Attorney-General  v.  Syderfin  (A)  ;  Pieschel  v.  Paris  (/). 

Mr.  Collins^  Q.  C.  and  Mr.  Hobarty  for  the  plauitifF,  one 
of  the  next  of  kin.  There  was  a  trust  created  by  the 
will,  which  the  Court  has  by  its  decree  declared  to  be  a 
valid  bequest ; — the  trustee  indeed  is  dead,  but  the  remem- 


(a)  1  Ambl.  390.  K.h)  1   Myl.  &  K.  561.         (c)  1  MoUoy.  616 

id)  Am.  228.  (e)  Salk.  162.  (/)  1  Keen.  224. 

ly)  7  Ves.  36.  (A)  Turn.  &  Rus.  260.  (i)  14  Vcs.  364. 

0)  7  Ves.  36.  (A)  1  Veni.  224.  (0  2  S.  «c  8.  384. 
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Phblan 

V. 

Russell. 


brancer  has  approved  of  a  scheme  for  giving  the  fund  ^1842. 
to  the  next  of  kin,  and  the  Court  will  now  execute  that 
trust,  and  as  we  submit,  should  do  so  in  favour  of  the 
next  of  kin.  The  King  v.  Lady  Portarlington  {a) ; 
Attorney-General  v.  Syderfin  (^) ;  Attomey^General  v. 
Harrick  (c). 


-• 


Penxefather,  B. — The  usual  class  of  cases  in  which 
a  trust  fails,  is  that  in  which  there  is  such  uncertainty  in 
the  trust  that  the  Court  cannot  administer  it ;  now  if  the 
Court  can  use  the  discretion  of  the  trustee,  it  will  act 
through  him ;  but  if  the  trustee  die  without  having 
executed  the  trust  reposed  in  him,  the  Court  cannot  act. 
Our  decree  is  made  upon  the  ground  that  the  trustee  in 
this  case  is  dead.  We  shall  vary  the  former  decree  so 
far  as  relates  to  the  Master  approving  of  a  scheme  for 
disposing  of  the  money,  which  must  be  done  under  the 
sign  manual,  and  declare  that  the  residue  of  the  property 
of  the  testatrix  belongs  to  the  Crown.  The  costs  of 
all  parties  must  be  paid  out  of  the  general  fund. 

(fl)  1  Salk.  162.  (6)  1  Vernon,  224.  (c)  Amb.  714. 


COOPER  V.  KIRBY. 

iYatson  moved  that  the  writ  of  capias^  and  the 
subsequent  proceedings  in  this  case,  might  be  set  aside, 
on  the  ground  of  an  alteration  having  been  made  in  the 
direction  of  the  writ,  subsequently  to  its  having  been 
issued. 

\'it  filed"  when  the  date  of  the  notice  is  prior  to  the  date  of  the  affidavit, 
objecting  has  already  answered  the  affidavit. 


1842. 

EXCHBQUEB 

OF  Pleas. 
Man.  6M  June. 

The  alteration 
of  a  writ 
without  reseal- 
ing  avoids  it 
altogether. 

It  is  too  late 
toobjectto  the 
notice  of  a  mo- 
tion  grounded 
on  **  an  affida- 
if  the  party 
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1842.  MocUer^   contra — objected   to  the   motion,  inasmiick  as 

CooPBii      ^e  notice  of  motion  was  grounded  on  an  affidavit  JUed. 
KiRBT.       The  date  of  the  notice  of  motion  was  prior  to  that  of  the 
affidavit. 

Watson. — The  plaintiff  has  answered  the  affidavit,  and 
his  objection  is  now  too  late. 

Of  this  opinion  were  the  Court. 

[Brady,  C.  B. — We  have  examined  the  writ,  and 
there  is  plainly  an  erasure  in  the  county,  to  the  sheriff 
of  which  it  is  directed.] 

Watson, — This  is  only  an  irregularity,  and  did  not 
render  the  writ  a  nullity.  The  practice  is  to  issue  the 
writs  from  the  office  in  blank  ;  and  therefore,  the  attorney 
having  no  object  in  altering  it,  there  can  be  no  imputa- 
tion against  the  attorney.  If  an  altenition  took  place,  it 
took  place  in  the  office,  after  the  return.  In  England 
it  is  every  day's  practice  to  alter  and  reseal  writs. 
Durden  v.  Hammond(a),  Besides  the  defendant  has  made 
no  affidavit  of  merits. 

Brady,  C.  B. — If  we  were  to  countenance  the  practice 
of  altering  writs  in  this  country,  the  revenue  would  be 
defrauded  of  the  lawful  stamp  on  each  writ.  We  disap- 
prove of  the  practice  of  issuing  writs  in  blank,  and  vnl\ 
direct  that  none  shall  be  so  issued  in  future.  An  affida^dt  of 
merits  was  not  necessary  here,  as  this  was  not  a  mere 
irregularity ;  the  proceedings  were  void  altogether. 

(a)l  B.  &  C.  111. 
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Pennefather,  B. — The  case  cited  in  argument  shows        1842. 


^ 


that  a  writ  may  be  altered  and  resealed  at  any  time  Cooper 
previously  to  the  day  when  it  would  have  originally  been  Kibbt. 
returnable.  In  the  case  before  the  Court  there  has  been 
no  resealing,  and  as  the  Chief  Baron  has  observed,  it 
appears  from  the  affidavits  in  the  case,  that  the  defendant 
has  not  been  served  with  a  copy  of  the  writ  now  in 
question,  the  name  of  the  county  having  been  different 
in  the  writ  and  in  the  copy  served. 

Motion  granted  with  costs. 

The  Court  having  sent  for  the  officer,  directed  that  no 
writs  should  issue  in  blank  in  future. 


In  the  matter  of  WILLIAM  FRY.  o^P^Sir 

SaUWihJvaM, 

lliDWARD  Pennefather  applied  on  behalf  of  Mr.  William  where  the 
2^,  who  had  been  apprenticed  to  a  Mr.    WiUiam  Barlow^  on  the  inden- 
a  solicitor  of   this   Court,    that    the    officer    might   be^^^^^  .^^J^ 
directed  to  enroll  his  indentures  of  apprenticeship  nunc  pro  J^®"^^  Tt^the 
tunc,  under  the  following:  circumstances : — It  appeared  from  f'™®  ^^^^  ^® 

°  ^^  indentures 

the  affidavit  of   Mr.  Fry  and  his   father,  that   the  latter  were  executed, 

though  money 

gentleman  was  an  officer  in  the  Artillery,  and  that  he  pre- to  pay  them 

had  been  pre- 
sented  his  memorial   for   the   purpose  of  having  his  son  viously  sent  to 

bound   apprentice   to   Mr.    Barlow  who  was   the  solicitor  the  Court  re^ 

for   the    Ordnance.      That   the   prayer   of  the   memorial  ^he  indentures 

being  granted,  Mr.  Fry,  the  elder,  remitted  to  Mr.  Barlow  *^^^^*^ 

£100  to  pay  for  the  stamps  upon   the  indentures  of  his  *f*^?fi^^  ^^® 

'■J  r        r  duties  and 

son  ;  that  the  indentures  were  executed  on  the  28th  April,  penalty  had 

been  paid  sub- 

1 840,  but  through  the  neglect  of  the  solicitor,  the  stamp  sequently. 
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1842.  duty  was  not  paid  upon  the  indenture  of  apprenticeship, 
In  re  Fry.  ^j^j  ^jjg  ^jj^g  allowed  for  stamping  without  incurring  a 
penalty  was  passed,  and  that  the  solicitor  having  paid 
the  stamp  duty  and  penalty,  the  indenture  was  taken  to 
the  officer  to  be  enrolled  ;  but  he  refused  to  enroll  them, 
inasmuch  as  the  term  next  after  the  execution  had 
elapsed. 

E,  Pennefather. — I   have   discovered  upon   the  files  of 
the   Court,  two  affidavits    made   in  a  similar    case,    and 
have   the   order  made  therein,  which  shows  that  in  that 
case  the  Court  has  gone  even  farther  than  it  is  required 
to  do  in  this  instance,    that   was  in   the   matter  of  John 
Parsons^  22nd  June,  1838.     The  Court  ordered  that  the 
indenture  of  an  attorney's  apprentice  should  be  enrolled 
as  of    the   date   thereof,  where  through  neglect  or  inad- 
vertency the  stamp  duty  was  not  paid  when  the  indentures 
were  executed,  nor  till  after  the  five  years  of  apprenticeship 
had  elapsed ;  but  the  Court  ordered  that  the  indenture  of 
apprenticeship  might  be  stamped  and  might  be  enroled  as  of 
the  date  thereof.     Also  in  An<mymous{a)y  it  is  laid  down 
that  the  Court  will  permit  the  indenture  of   an  attorney's 
apprentice  to  be  enrolled  nunc  pro  tunc^  when  on  the  report 
of  the  examiner  it  appears  that  the  omission  was  on  the  part 
of  a  third  person.     The  father  here  was  a  military  officer, 
and  the  son  a  boy ;  they  were  both  totally  unacquainted 
with  legal    business,  and  confided    in    the    solicitor   who 
had  been  appointed  by  the  government  to    the    situation 
of   solicitor    to  the    Ordnance.       They  ought    not  to  be 
made  to    suifer  from  his  default.     I  am  informed  that  it 
is  the  usual  practice  not  to  have  the  indentures   stamped 
until  they  are  executed. 

(«}  3  L.  R.  N.  S,  140. 
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Brady,  C.  B. — The  danger  is  that  no  stamp  duty  will 
ever  be  paid  if  we  allow  this  motion.  Except  in  the 
single  case  of  Mr.  Parsons  this  Court  has  invariably  held, 
that  the  stamp  duty  must  be  paid,  and  that  the  indenture 
can  only  be  enrolled  from  the  time  when  the  stamp  duty 
is  paid. 

Pennefather,  B. — Mr.  Barlow  does  not  state  when 
he  received  the  money,  nor  does  the  father  of  the 
applicant  state  when  he  sent  it  to  Mr.  Barlow.  It  may 
be  that  the  money  never  was  paid  to  Mr.  Barlow  at 
all.  We  cannot  say  that  the  parent  of  this  young  man, 
or  the  young  man  himself  has  been  altogether  free  from 
negligence.  The  stamp  duties  ought  to  have  been  paid 
when  the  indentures  were  executed.  Apprentices  have 
an  easy  way  of  ascertaining  that  they  are  not  defrauded, 
by  seeing  that  the  stamp  duties  are  paid  before  the 
indentures  are  signed.  There  is  really  no  hardship  in 
the  case :  the  indentures  ought  not  to  be  executed  unless 
they  are  previously  stamped.  I  say  nothing  of  what 
the  practice  is ;  but  I  mention  this  publicly,  that  it  may 
be  known  what  it  is  proper  to  do. 

Lefrot,  B. — It  was  most  reprehensible  conduct  of 
the  solicitor  to  keep  this  money  in  his  pocket  for  two  years. 
It  will  be  for  the  father  to  consider  whether  he  will 
make  an  application  against  him  here,  or  to  the  Benchers. 

Motion  refused. 
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I842^_^  HAYDEN  V.   BARTON. 

EXCHEQUBR 

OF  Plbas. 
M9n,lSthJuii£. 

A  sheriff  hay-  X  HB  plaintiff  in  this  case  had  obtained  a  judgment  in 
a  sale  by  auo-  assumpsit  against  the  defendant,  on  which  a^  fa.  marked 
moimtofan  foT  £504  issued,  which  was  lodged  in  the  hands  of 
sab^her^  ^^^  sheriff  of  the  county  of  Kilkenny  for  execadon. 
th^^u^^f  On  23rd  May,  1841,  the  sub-sheriff  proceeded  to  seU 
for  the^anoT*  ^^  property  of  the  defendant  by  auction ;  and  at  the 
tioneer's  fees,  gj^   announced,  that  the  purchasers  would   be  obliired 

which  sum  he  r  o 

did  not  pay      to  pay  Is.  in  the  pound  for  auctioneer's  fees;  to  which 

oyertothe 

auctioneer,  bat  the  plaintiff  did  not  at  that  time  object.     The  sale  took 

retained  in  his 

own  pocket,     place,  and  a  sum  of  £700  was  thereby  raised ;  but  a  previoos 

7  he  sale  took 

place  on  23rd  execation  was  to  be  first  discharged  thereout,  and  the 
The  Court  did  balance  was  not  sufficient  to  cover  the  plaintiff^s  demand. 
the  ^d^tlff  '^^^  sub^aheriff  deducted,  for  the  auctioneer's  fees,  a  sum 
guUty  of  laches  ^jf  £33   Q^^   q^   fr^^j  t^^   amount  paid  to   the  plaintiff; 

m  not  applying  *^  *^ 

before  June,     he  did  not  however,  hand  over  the  fees  to  the  auctioneer, 

1842,  to  have  ^  ' 

this  money       but  retained   them,    as  he  alleged,  to  meet  the  expenses 

paid  oyer,  and,  ^ 

under  the  cir-  of   taking  surveys  of  the   defendant's  land,    of    posting 

cumstances,  , 

ordered  it  to  notices,  of  keeper's  fees,  &c. 

be  paid  within 
a  month. 

has  juris^c^*^       Mocdonouffh  and  James  A.  Wall,  for  the  plamtiff,  applied 

Iheriffs^^efi^d  ^^^  ^^  ^^^®^»  *^*^  ^^  ^^®"^  ^^  *®  county  of  Kilkenny 
fees  illegally    ghould  amend  his   return  to  the  writ  of    /£.  fa.    or  that 

exacted.  *^     "^ 

he  should  pay  over  to  the  plaintiff  the  said  sum  of 
£33  65.  %d.  This  was  mere  extortion.  It  is  established 
law  that  auctioneer's  fees  cannot  be  charged  upon  the 
produce   of    a  sheriff's    sale,    except    by  consent    of  the 
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parties;    but    the    sub-sheriff    who    levied    this    amount        1842. 
has  not  paid  over  the    money  to    the    auctioneer;    he      Hatdxn 

V, 

has  retained  it  in  his  own  pocket.  Barton. 

Bennetty  Q.  C.  and  V.  Scully  for  the  sub-sheriff. — The 
Court  has  no  jurisdiction  to  decide  the  question  upon 
motion.  It  is  only  under  the  statute  6  Anne,  c.  7,  that 
a  person  agg^eved  by  exaction  of  illegal  fees  can 
proceed  against  the  sheriff,  who  is  thereby  made  liable 
to  a  penalty  of  £20  or  treble  damages ;  that  is  the  only 
remedy  of  the  party  agg^eved;  Lofffs  Reports^  372. 
[Pennefather,  B. — There  are  cases  in  which  the  Court 
will  leave  the  party  to  his  action,  but  not  on  the  ground 
of  want  of  jurisdiction.]  A  summary  jurisdiction  has 
been  conferred  upon  the  Courts  by  the  7  Wm.  IV. 
and  1  Vic.  c.  66^  which  regulates  the  fees  of  sherifis 
in  England;  but  this  Court  will  not,  even  if  it  have 
jurisdiction,  now  decide  this  case  upon  a  summary  appli- 
cation after  the  lapse  of  more  than  a  year  from  the 
time  when  the  levy  was  made.  The  application  should 
be  made  within  a  reasonable  time.  The  King  v.  Sheriffs 
of  London[d).  The  Court  has  held  that  the  lapse  of  two 
terms  and  a  long  vacation  was  too  much ;  the  King  v. 
Sheriff  of  Surreg(b)  ;  Clutterbuck  v.  Jones{c)  ;  the  King  v. 
Sheriffs  of  Middlesex  (d) ;  Benyon  v.  Garrat{e)  ;  Stephens 
V.  Rothwell{fJ.  There  are  cases  in  which  the  sheriff 
might  be  entitled  to  retain  something  beyond  his  poundage. 
In  Ramsay  v.  Tufiiett{g)y  it  was  held  that  the  expenses 
of  execution    include  the  expenses  of  levying.     Besides 


(a)  1  Taunt.  111.  (6)  7  T.  R.  452. 

(c)  15  East,  78.  (d)  1  D.  P.  C.  53. 

(O  1  C.  &  P.  154.  (/)  G  B.  Moo.  338. 

ig)  2  Bing.  255. 
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1842.        the   plaintiff   assented   to    the    auctioneer's     fees    being 
Hat  DEN      retained    at   the   sale.      A   great    many    expenses  were 
Barton,      incurred,  for  which  the  sum  claimed  is  not  in  &ct  sufficient 
to  remunerate  the  plaintiff. 

J.  A.  WalU  in  reply. — The  sub-sheriff  had  no  right 
to  retain  this  money.  The  King  v.  FUzgerald(ay 
There  has  been  no  laches  which  can  effect  the  substantial 
justice  of  the  case ;  and  the  utmost  effect  of  the  plaintiff's 
laches  would  be  to  deprive  him  of  the  costs  of  this 
motion.  The  sheriff  had  clearly  no  right  to  more  than 
his  poundage,  except  by  the  assent  of  the  parties;  and 
though  in  the  case  of  mere  irregularity  laches  may  be 
taken  into  consideration,  it  should  not  be  so  in  the  case 
of  void  proceedings.  It  is  quite  consistent  with  the 
practice  of  the  Court  that  the  sheriff  should  be  directed 
to  amend  his  return,  though  good  upon  the  face  of  it. 
Reynolds  v.  Tre8liam(b). 

Bradt,  C.  B. — It  is  an  admitted  fact  that  the  sub- 
sheriff  got  five  per  cent  for  auctioneer's  fees,  and  he 
himself  says,  that  he  has  not  applied  the  money  to  that 
purpose;  we  are  only  called  on  to  order  him  to  pay 
money  which  he  confessedly  has  in  his  pocket,  to  the 
party  entitled  to  it.  Upon  the  whole  of  the  case  we 
think  the  sheriff  is  bound  to  repay  this  sum.  The 
Court  has  always  exercised  a  jurisdiction  to  fine  sheriffs 
for  neglect  of  duty,  and  we  have  no  doubt  of  our  juris- 
diction to  make  the  order  we  are  called  on  to  make, 
that  the  money  in  question  shall  be  paid  back.  The  lapse 
of  time  however,  forms  an  important  element  in  this  case, 


{a)   I  Jones,  35.  (6)  6  L.  R.  N.  S.  1;J8. 
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and   taking  it  into  consideration,  I  think  the  party  upon        1842. 


whom  the  order  is  made  should  not  be  obliged  to  pay  costs.       Uatden 

V. 

Barton. 

Pen NE  FATHER,  B. — It  has  never  been  seriously  ques- 
tioned  that  a  superior  Court   has  jurisdiction  in  such  a 
case  as  this,  and  such  jurisdiction  is  not  only  imquestion- 
able,    but   also   very   beneficial.     I  cannot   say  that   the 
argument  raised  any  doubt  in  my  mind  upon  this  point. 
But  it  is  said,   that  after  the   time  that  has  elapsed   we 
ought  not   to   interfere.      Unquestionably   parties  ought 
to  come  forward  in  matters  of  this   kind  while  they  are 
yet  recent,  and  when  the  facts  are  fresh  in  their  recollec- 
tion;   besides,  a   public   officer   ought   to  be   discharged 
as  soon  as  possible  from  liability  in  respect  of  his  office. 
But   when   there   is   no   doubt   of   the  question  in  point 
of  law,  it  would  be  going  too  far  to  say  that  we  ought  not 
now    to   interfere.     We   have   been   referred   to   the   late 
English   statute,   by   which   it   is    said   we   ought   to   be 
guided,    and    to    be   bound   by   the   limitations   of    time 
pointed   out   in   it ;    but   the   second  section  of  that  Act 
provides  for  dealing  with  defaulters  criminally.     It  may 
be   very   right   to   restrict   the   time   for  taking   criminal 
proceedings  to  the  time  limited  by  that  Act ;  and  it  may  be 
a  question,  whether  a  party  could  have  any  other  remedy 
in  England^  after  that  Act  passed.     But  it  does  not  appear 
to   us  that  we  are  restricted  to  this  period,  and  we  shall 
order  the  sheriflf  to  repay  this  money  within  a  month. 

Richards,  B. — If  the  sheriff  had  paid  over  the  money 
to  the  auctioneer,  perhaps  we  could  not  interfere ;  but  he 
admits  that  he  has  the  money  in  his  pocket. 

Lefroy,  B. — Concurred. 

Motion  granted. 


AN 


INDEX 


TO 


THE  PRINCIPAL  MATTERS 


CONTAINED  IN  THIS  VOLUME. 


ACCOUNT. 

L  Where  A.  was  indebted  to  B.  and 
other  creditors,  and  offered  a  com- 
position to  be  paid  "  by  cash  or  good 
endorsements/'  to  which  B.  assented, 
and  an  endorsement  for  part  of 
the  composition  and  cash  for  the 
balance  were  tendered  and  refused ; 
B.  then  brought  indehit  assumpsit, 
without  any  special  count,  for  the 
whole  debt  Held,  that  B.  could 
not  recover  the  amount  of  the  com- 
position on  a  count  on  an  account 
stated.  Moranv.  Armstrong.    P.  80 

2.  A  sequestrator  will  be  ordered  to 
account  before  the  officer  of  the 
Court  of  Exchequer,  though  he  had 
already  accounted  before  the  officer 
of  the  Bishop's  Court  Garsion  v. 
Williams.  Page  168 

3.  Where  several  sequestrations  have 
been  obtained  in  different  causes 
against  a  defendant,  and  an  order 


obtained  in  one  of  the  causes  that 
the  sequestrator,  who  was  sequestra- 
tor in  all  the  causes,  should  account, 
and  the  sequestrator  offered  to  pass 
a  consolidated  account  in  all  the 
causes,  the  officer  of  this  Court  was 
ordered  to  take  the  account,  for  which 
the  order  was  obtained,  having  regard 
to  the  accounts  in  the  other  causes, 
which  should  be  taken  as  proper 
accounts,  with  liberty  to  the  defend- 
ant to  surcharge  and  falsify.  Ih. 
3.  An  account  was  decreed  against  an 
executor  after  a  lapse  of  nine  years, 
notwithstanding  an  account  totted 
by  a  mutual  friend  of  the  plaintiff's 
and  the  the  defendant,  and  admitted 
by  the  plaintiff  in  1833,  but  not 
then  examined  by  them  or  vouched 
by  the  defendant  Such  account  is 
perfectly  inoperative  against  minors 
claiming  under  the  testator's  will. 
Purctll  V.  Colt.  Page  449 
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ACKNOWLEDGMENT. 

See  Admission,  1. 

Limitation,  3,  4,  6,  8. 

ACT  OF  BANKRUPTCY. 

L  Seizure  after.  Trover  lies  by  the 
assignee  of  a  bankrupt'  against  a 
creditor  by  judgment  on  a  warrant 
of  attorney  to  whom  a  sheriff  has 
paid  over  the  proceeds  of  a  sale  of 
goods  of  the  plaintiff,  seized  prior 
to  the  act  of  bankruptcy,  under  a 
writ  of  execution  on  such  judgment, 
and  sold  after  the  act  of  bankruptcy, 
without  notice  to  the  sheriff  or  ex- 
ecution creditor  of  such  act  of  bank- 
ruptcy. (Richards,  B.  dissenti- 
ente, )  Hudson,  assignee  of  Henry 
V.  M' Allen.  Page  299 

ACTION. 

\.  Liability  to  a  civil  action  is  not  an 
interest     to    disqualify    a    mtness. 
Gillespie  v.  Cumming.      Page  181 
See  Evidence,  5. 

Practice,  (Law,)  4. 
Venue,   1,  2. 

ADMISSION. 

1 .  Where  in  an  affidavit  by  the  respond- 
ent in  a  petition  matter  for  a  receiver 
on  a  judgment,  he  denied  that  the 
sum  claimed  by  the  petitioner  was 
due,  but  said  tliat  the  "  entire  sum 
due  on  foot  of  the  judgment,  &c.  is 
£474  85.  besides  costs  which  this 
deponent  is  advised  that  he  is  not 
liable  to," — it  was  held  that  he  was 
thereby  precluded  from  insisting  on 
the  statute  of  limitations  as  a  bar 


to  the  full    amoimt  of    that  sum. 
Tristram  v.  Harte.  Page  186 

2.  Per  Foster,  B.  This  affidavit  was 
a  sufficient  acknowledgment  in  writ- 
ing to  take  the  case  out  of  the  statute 
of  limitations.  Ibid. 

ADVERSE  POSSESSION. 

1.  Where  A.,  a  tenant  in  common, 
had  been  in  exclusive  possession  of 
the  rents  of  S.  for  more  than  26 
years,  and  an  ejectment  had  been 
brought  by  another  co-tenant  in 
common,  to  which  A.  had  taken 
defence,  and  on  which  no  further 
proceedings  were  taken,  such  defence 
is  not  conclusive  evidence  of  adverse 
possession  against  A*s.  co-tenant  in 
common.  O' Sullivan  (Lessee)  v. 
M'Swiney.  Page  111 

2.  K.  died  in  1791,  possessed  of  aii 
equity  of  redemption  in  the  lands 
of  A.  held  for  a  term  of  years  under 
the  see  of  Down,  and  left  two  stms 
H.  and  T.  H.  thereupon  entered 
into  possession  of  the  lands  of  A., 
and  obtained  renewals  of  the  leajM? 
thereof  in  his  own  name ;  he  also 
executed  mortgages  thereof,  applied 
the  rent«  thereof  in  discharge  of 
some  of  his  father's  debts,  and  acted 
as  sole  owner  thereof  until  his  death 
in  1809.  He  obtained  letters  of 
administration  to  his  father,  in  1802; 
no  claim  was  set  up  by  T.  during 
the  life  of  H.  to  these  lands.  Heldy 
that  such  possession  was  not  adverse 
against  the  representatives  of  T. 
Scott  V.  Knox.  Page  381 
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AMENDMENT, 

1.  It  is  not  of  course  to  permit  the 
amemdment  of  pleas  before  de- 
murrer taken.    Sims  v.  Thomas. 

Page  19 

2.  Where  in  an  action  of  debt  on  an 
English  judgment,  the  defendant 
pleaded,  1st  nil  debet,  and  2ndly. 
and  3rdly.  that  the  judgment  in 
debt  had  been  recovered  by  the 
plaintiff  on  a  bond  conditioned  for 
the  payment  of  an  annuity,  and 
that  by  the  statute  53  Geo.  III.,  c. 
141,  the  bond  was  void,  no  memo- 
rial of  the  same  having  been  en- 
rolled, pursuant  to  the  provisions  of 
that  Act;  the  Court  refused  to 
allow  the  2nd  and  3rd  pleas  to  be 
amended.  Ibid. 

3.  In  the  same  case  the  Court,  how- 
ever, refused  to  rescind  the  rule  for 
pleading  several  matters,  and  to 
strike  out  these  pleas.  lb. 

4.  Where  a  defendant  was  sued  on  a 
bond  conditioned  for  the  perform- 
ance by  a  third  person,  of  covenants, 
(some  of  which  were  negative)  and 
pleaded  generally  performance  of 
the  covenants,  and  the  plaintiff  de- 
murred specially  to  such  plea,  the 
Court  permitted  the  defendant  to 
amend  his  plea,  and  to  plead  spe- 
cially performance  of  the  negative 
covenants.  Johnson  v.  O^Hagan. 

Page  697 

6.  Of  notes  of  a  decree  after  appeal. 

See  Appeal. 

Rehearino. 


APPEAL. 

Where  it  is  sought  to  amend  the  notes 
of  a  decree,  after  appeal,  the  ap- 
pellant may  be  allowed  to  present  a 
petition  for  a  rehearing  of  the  cause, 
without  withdraw^ing  his  appeal. — 
Galwey  v.  Barron.  P&ge  77 

ARBITRATION. 

See  Award. 

ARREST. 

1.  Privilege  of  a  witness. 

See  Witness,  3. 

2.  Privilege  of  an  attorney  from  arrest. 

See  Attorney,  2, 3. 

3.  Where  a  defendant,  who  had  been 
evicted  from  her  own  residence  in 
November,  went  to  reside  with  her 
sister,  where  she  continued  until 
March,  when  an  execution  issued 
to  arrest  her,  and  she  was  concealed 
in  her  sister's  house  from  the  bai- 
liffs. Held,  that  the  defendant  was 
not  to  be  considered  as  having  fled 
to  her  sister's  house  for  the  fraudu- 
lent purpose  of  defeating  the  exe- 
cution. Lessee  Acheson  v,  Jack- 
son. Page  670 

3.  A  bailiff  has  no  right  to  open  an 
outer  door  of  a  house  for  the  pur- 
pose of  arresting  one  of  its  inmates 
on  a  ca.  sa.  Ibid. 

4.  A  person  bona  fide  residing  with  a 
family,  is  entitled  to  the  protection 
of  the  house  from  such  arrest.     lb. 

ARREST  OF  JUDGMENT. 

1.  A  declaration  in  indeb.  assum.  was 
entitled  generally  as  of  Easter  Term, 

2y 
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1840,  and  stated  that  the  defendant 
heretofore,  to  wit  on  the  3 1st  Oct, 
1840,  was  indehted,  &c.  The  jury 
found  for  the  plaintiff.  Held,  that 
the  Court  will  presume  the  judge  at 
Niii  Prius  to  have  directed  the 
jmy  properly,  and  to  have  excluded 
from  their  consideration  any  cause 
of  action  not  accrued  before  the 
declaration  was  filed,  and  a  motion 
in  arrest  of  judgment  was  refused. 
Taylor  v.  White,  Page  504 

See  Practice,  (Law,)   1,  2,  6. 

ASSUMPSIT. 

1.  A  promise  by  a  widow  to  pay  a 
debt  incurred  by  her  husband  and 
herself  during  coverture,  is  not  a 
sufficient  consideration  to  maintain 
an  action  of  assumpsit,  the  fact  of 
her  having  had  separate  property 
not  appearing  on  the  pleadings. 
Ferrers  v.  Cos  tell  a.  Page  292 

2.  A.  contracted  to  take  a  house  from 
T.,  for  five  years,  at  a  certain  rent, 
"above  taxes,"  and  to  expend  £20 
on  the  house,  and  to  deliver  up  the 
premises  in  as  good  order  and  condi- 
tion as  she  had  received  them.  A., 
on  giving  up  the  house,  left  some 
taxes  unpaid.  B.  having  taken  the 
house,  was  obliged  to  pay  the  ar- 
rear  of  taxes  due  by  A.,  and  was 
given  credit  for  the  amount  by  the 
landlord,  T.,  in  the  rent.  T.  brought 
an  action  of  assumpsit  for  breach 
of  contract.  Held,  that  he  might 
recover  the  amount  so  allowed  in 
B.*s  rent  on  the  money  counts. 
Thorpe  v.  Heron.  Page  333 


3.  The  Hibernian  Gas  Company 
having  supplied  gas  to  an  hotel,  of 
which  M.  &  L.  were  proprietors,  for 
the  price  of  which  gas  M.  &  L.  were 
indebted  to  the  Gas  Company,  the 
defendant,  who  was  the  receiver  of 
the  profits  of  the  hotel  for  M.  &  L., 
gave  an  undertaking  to  the  Gan 
Company,  as  such  receiver,  and 
with  the  sanction  of  M.  &  L.,  that 
the  sum  so  due  should  be  paid 
within  six  months  fix)m  the  date 
thereof;  and  also  imdertook  that 
the  future  supply  of  gas  to  the 
above  concern  should  be  discharged 
by  him  (the  defendant)  as  it  should 
become  due,  imtil  further  notice. 
Held,  on  demurrer,  that  a  sufficient 
consideration  of  forbearance  to  sue 
appeared  on  the  face  of  the  under- 
taking to  entitle  the  Gas  Companv 
to  maintain  assmnpsit.  Hibernian 
Gas  Light  Company  v.  Parry. 

Page  344 
See  Pleading,  7. 
Guarantee. 

ATTORNEY. 

1.  Notice  to  elect — Where  the  at- 
tomcv  of  the  lessor  died  after 
verdict,  and  the  defendant,  without 
serving  the  lessor  of  the  plaintiff 
with  notice  to  elect  an  attorney,  is- 
sued an  attachment  against  the 
lessor  of  the  plaintiff  for  the  cosi5, 
the  attachment  was  set  aside,  v^ith 
costs.     Lessee  Lawless  v.    IValsk. 

Page  228 

2.  An  attorney  who  has  gone  the  cir- 
cuit of  the  quarter  sessions,  is  not 
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entitled  to  be  discharged  from  arrest 
under  a  ca,  sa.  upon  an  affidavit 
stating  that  he  was  engaged  as 
attorney  for  a  traverser  in  a  certain 
case  on  the  criminal  side  of  the 
court  of  quarter  sessions,  and  that 
he  was  going  in  the  direction  of  the 
court,  which  was  then  sitting,  when 
he  was  arrested.     Scott  v.  Frayne. 

Page  487 

3.  Semb,  The  65th  and  68th  sections 
of  the  56  Geo.  III.  c.  66,  do  not 
apply  to  an  attorney  practising  on 
the  criminal  side  of  the  court  of 
quarter  sessions.  Ibid. 

4.  The  court  will  not,  on  motion, 
refuse  to  allow  the  usual  fees  pay- 
able on  the  swearing  in  attorneys  to 
the  secondary,  the  tipstaff,  and  the 
deputy  crier.  In  re  Ince.   Page  584 

5.  The  Court  will  not  exercise  its 
discretion  in  relaxing  the  nile  pres- 
cribed by  the  statute  concerning 
the  period  of  an  attorney's  appren- 
ticeship, where  the  apprentice  has 
been  incapacitated  by  illness  from 
serving  five  of  the  twenty  terms, 
though  it  was  sworn  that  he  had 
attended  his  master's  office  for  three 
years  before  he  was  bound,  and  his 
master  had  consented  to  his  being 
now  sworn.  In  re  Dease.  Page  654 

6.  Semble,  the  Court  will  not  take 
notice  in  such  cases  of  the  appli- 
cant's family  affairs,  except  where 
a  father  has  been  an  attorney,  and 
there  is  danger  of  the  business  of  the 
office  being  lost  to  his  family.    Ibid. 

7.  Where  the  stamp  duties  on  the 
indentures  of  an  attorney's  appren- 


tice were  not  paid  at  the  time  when 
the  indentures  were  executed,  though 
money  to  pay  them  had  been  pre- 
viously sent  to  the  attorney,  the 
Court  refused  to  direct  the  inden- 
tures to  be  enrolled  nunc  pro  tunc, 
though  the  duties  and  penalty  had 
been  paid  subsequently.  In  re  Fry. 

Page  679 

AWARD. 

1.  Where  B.  evicted  M.,  by  title  pa- 
ramount, and  an  award  was  made 
on  a  submission  to  arbitration, 
"  to  declare  what  amount  may  be 
the  profits  to  be  derived  by  B. 
from  the  expenditure  of  M.  with 
allowance  for  ditching  and  drain- 
ing, as  well  as  building  and  ma- 
nure, so  as  to  extend  its  benefits 
to  any  future  crop;"  and  it  was 
awarded  that  B.  should  give  M. 
£  107  for  profit,  calculated  to  accnie 
to  B.  from  M.'s. improvements,  and 
that  B.  should  give  M.  the  use  of 
the  house  he  occupied,  to  a  certain 
day,  on  which  M.  should  give  to 
B.  possession  of  the  premises. — 
Held,  that  this  award  was  not  in- 
valid, though  relating  to  an  interest 
in  land,  but  was  sufficiently  sup- 
ported by  the  submission.  Murphy 
V.  Belle  w.  Page  250 

BAIL. 

Staying  proceedings  against. 
See  Practice,  (Law),  2. 

Costs  of  recognizance  of  bail  in  error. 
See  Costs,  8. 
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BANKING   COMPANY. 

Where  in  an  action,  brought  in  1839, 
against  a  public  officer  of  a  banking 
company,  for  overmarking  a  writ  of 
execution  in  1838,  the  plaintiff 
produced  a  certificate  under  the  6 
Geo.  IV.  c.  42,  of  a  return  sworn 
28th  March,  1838,  to  prove  that  the 
defendant  was  the  public  officer  of  the 
company,  and  it  appeared  that  no 
registry,  as  required  by  this  Act,  had 
been  made  of  the  officers  of  the 
company  after  1838.  Held,  that 
this,  coupled  with  the  certificate, 
was  evidence  to  go  to  the  jury  of 
the  defendant  being  such  public 
officer  when  the  action  was  brought. 
Durant  v.  Potter,  Page  253 

BILL  OF  EXCHANGE. 

Service   of   the   protest  is   sufficient 
notice  of  the  dishonor  of  a  bill  of 
exchange  or  promissory  note. 
Hamilton  v.  Smith,  Page  100 

BILL  OF  LADING. 
See  Contract. 

BOGS. 

1.  Where  A.  had  been  in  possession 
of  the  lands  and  bog  of  G.,  as  de- 
visee in  fee,  and  on  disputes  arising 
concerning  the  will  by  which  he 
claimed,  conveyed  the  lands  and 
bog  to  B.,  and  took  back  a  lease  for 
lives  renewable  for  ever,  of  the 
house  and  demesne  of  G.,  together 
with  the  liberty  of  commonage  in 
the  bog  of  G.,'  "  in  as  full,  ample. 


and  beneficial  a  manner  as  the  mid 
demised  premises  had  lately  been 
enjoyed  by  him."  Held,  that  such 
grant  did  not  authorize  any  right  of 
cutting  turf  for  sale.  Massy  v. 
Guhhins,  Page  88 

2.  A  demise  of  bog  and  conmionage, 
with  lands,  does  not  per  se  give  the 
lessee  a  right  to  cat  turf  for  sale. 
Jack  V.  ^reed,  Page  94 

3.  H.  C.  being  seized  of  the  lands  of 
D.,  demised  the  same  to  A.,  his 
heirs  and  assigns,  for  a  term  of  three 
lives  with  a  covenant  for  renewal, 
'*  excepting  to  the  said  H.  C,  his 
heirs  and  assigns,  all  royalties,  mi- 
nerals, fuller's  earth,  &c.,  and  bogs 
or  turf  mosses  whatsoever;  toge- 
ther with  all  woods,  &c.,  with  in- 
gress, egress,  and  regress  to  dig  for, 
fell,  and  carry  away,  all  and  every 
the  before  excepted  premises ;  and 
liberty  at  all  times  for  the  said  H. 
C,  his  heirs  and  assigns,  to  fowl, 
hunt,  &c.  upon  the  premises,  saving 
always  and  reserving  out  of  this 
exception  to  the  lessees,  their  heirs 
and  assigns,  liberty  to  dig  out  and 
take  lime,  slate,  or  other  stone  and 
turf  moss,  to  be  spent  and  em- 
ployed upon  the  premises."  Held, 
that  by  the  above  exception,  the 
subsoil  of  the  bogs  was  reserved  to 
the  lessor ;  and  that  the  tenant  took 
only  a  right  of  turbary  therein. 
Boyle  V.  Olpkerts.  Page  320 

BOND. 

Judgment  will  not  be  allowed  to  be 
I      entered  by  virtue  of  a  warrant  of 
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attorney,  authorizing  an  entry  of 
judgment  on  a  money-bond,  where 
no  bond  has  been  executed,  such  a 
practice  being  a  fraud  upon  the 
stamp  acts.     Connor  v.  Connor, 

Page  337 

BYE-GONE-RENTS. 
See  Receiver,  3,  4. 

CERTIFICATE. 
See  Banking  Company. 

CHANGING  VENUE. 
See  Venue,  1,  2. 

CHURCH    TEMPORALITIES. 

A.  beuig  tenant  of  lands  held  under 
the  see  of  D.,  by  lease  of  7th 
April,  1826,  demised  to  B.  his  exe- 
cutors, &c.  certain  premises  for  a 
term  of  21  years,  with  a  toties 
quoties  covenant  for  renewal,  and 
with  a  covenant  on  the  part  of  B. 
against  carrying  on  certain  trades, 
&c.  on  the  premises.  A.  having 
purchased  the  fee  in  the  lands  under 
the  Church  Temporalities  Act,  B. 
offered  to  pay  his  proportion  of  the 
purchase-money,  and  required  a  con- 
veyance of  the  perpetuity.  Held, 
that  B.  was  not  entitled  to  have  a 
conveyance  of  the  perpetuity,  dis- 
charged from  the  prohibitory  clauses 
contained  in  his  lease.  Doc kr ell  v. 
Dolan.  Page  283 

CHARITABLE  USE. 

Where  there  is  a  bequest  of  money  in 
trust  for  a  charitable  use,  and  the 


trustee  dies  before  the  trust  is  exe- 
cuted, the  disposition  of  the  property 
belongs  to  the  crown  imder  the  sign 
manual.  Phelan  v.  Russell.   P.  674 

COMPOSITION. 
See  Account,  1. 

CONDITION. 

A.  made  a  lease  by  indenture,  con- 
taining a  covenant,  that  it  was  agreed 
and  these  presents  were  upon  the 
condition  that  the  lessee  should  not 
*'  alien,  sell,  mortgage,  assign,  dis- 
pose of,  let,  underlet  or  part  with " 
the  demised  premises,  or  permit  the 
same  to  be  occupied,  without  the 
consent  of  the  lessor;  and  if  it  should 
happen  that  the  lessee  should,  in 
violation  of  the  said  covenant  "alien, 
sell,  mortgage,  assign,  grant,  convey, 
dispose  of,  underlet  or  part  with  the 
premises,  or  any  part  thereof,"  the 
demise  should  cease,  or  the  lessee 
pay  an  advanced  rent.  The  lessee 
permitted  part  of  the  lands  to  be 
occupied  by  a  stranger.  In  eject- 
ment for  the  forfeiture.  Held,  that 
this  was  not  a  breach  of  the  condi- 
tion such  as  to  avoid  the  lease. 
Lessee  Sharp  v.  Berlin.  Page  232 
See  Guarantee. 

CONSIDERATION. 
See  Assumpsit,  1,  3. 

CONTRACT. 

A.,  agent  for  B.,  who  resided  in  Tralee, 
sold  1200  barrels  of  barley  to  W., 
residing  in  Cork,   to  be  delivered 
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"  free  on  board  the  D.  then  in  Tralee, 
payment  to  be  made  on  receipt  of 
the  bill  of  lading  and  invoice."  On 
.  9th  Nov.  the  barley  was  delivered 
on  board  the  D.  and  a  bill  of  lading 
made  out  to  the  shipper's  order, 
which  was  not  forwarded.  On  the 
12th  Nov.  the  vessel  and  cargo  were 
lost  on  the  voyage  to  Cork,  and 
before  W.  knew  of  the  loss,  A.  pro- 
duced the  bill  of  lading  to  W.  on 
the  16th  Nov.,  and  obtained  £800 
on  account,  without  informing  him 
of  the  loss  of  the  barley.  Held, 
that  the  property  vested  in  the  ven- 
dee by  the  delivery  on  board,  and 
that  the  £800  could  not  be  recovered 
in  an  action  for  money  had,  &c. 
(Richards,  B.  dissentient e,)  Wise 
v.  M'Mahon.  Page  192 

See  Assumpsit,  2. 

CONVEYANCE. 

A.  demised  certain  freehold  lands,  held 
by  a  lease  of  lives  renewable,  to  C. 
and  G.,  and  directed  in  what  pro- 
portions they  should  pay  the  head 
rent;  C.  suffered  a  judgment  to  be 
entered  against  him,  and  allowed  an 
arrear  of  head  rent  and  renewal  fines 
to  accrue  in  respect  of  his  share,  and 
then  by  a  voluntary  deed  conveyed 
his  share  to  G.,  who  paid  off  the 
arrears  of  rent  and  fines,  and  entered 
into  possession  of  C.'s  share.  On 
a  bill  filed  by  a  judgment  creditor. 
Held,  that  G.  was  not  entitled  to 
repudiate  the  conveyance  as  an  ab- 
solute sale  to  him,  and  to  claim  as 
an  incumbrancer  against  the  estate 


the  amoont  of  fines  and  rents,  so 
paid  by  him ;  but  that  he  was  a 
purchaser  thereof  and  a  sale  was 
decreed  against  him.  Barker  v. 
Roe.  Page  655 

See  Fraudulent  Conteyance. 
Voluntary  Conveyance,  1,2. 

COSTS. 

1.  Where  the  conduct  of  the  landlord 
of  a  lease  of  lives  renewable  for 
ever  has  been  oppressive  and 
vexatious,  he  will  be  made  to  pay 
the  costs  of  the  suit  for  redemption, 
from  afler  the  filing  of  the  bilL 
Newenham  v.  Mahon,         P&g6  34 

2.  Malice  is  not  necessary  to  sustain 
an  application  under  tlie  43  Geo. 
III.  c.  46,  sect.  2,  by  a  defendant  for 
his  costs.  It  is  sufficient  if  a  party 
be  arrested,  though  he  be  not  held 
to  special  bail.  Tuthill  v.  Bridge- 
man,     See  4,  post.  Page  132 

3.  Where  the  cause  at  nisi  prius  was 
referred,  and  the  postea  endorsed 
for  the  amount,  this  was  held  equi- 
valent to  a  recovery  by  verdict.  Ibid, 

4.  An  application  under  43  Geo.  III. 
c.  46,  for  overmarking  a  writ  cannot 
be  sustained,  unless  an  actual  arrest 
has  taken  place ;  a  mere  holding  to 
bail  is  not  of  itself  sufficient  Cash 
V.  Trevor.  Page  171 

5.  On  application  by  a  plaintiff  for 
liberty  to  issue  execution  under  3 
and  4  Vict  c.  105,  upon  a  rule  of 
Court  directing  payment  of  costs 
taxed  and  certified,  the  order  was 
made  that  the  defendant  should  pay 
the  siun  certified,  which  order  was 
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to  be  registered,  and  execution  to 
issue  thereon.  Tuthill  v.  Bridge- 
man.  Page  223 

6.  The  costs  of  a  prosecution  of  a 
process-server  for  perjury  will  not 
be  allowed  to  a  defendant  who  has 
taken  the  affidavit  of  such  process- 
server  off  the  file,  for  the  purpose 
of  such  prosecution,  though  the 
process-server  has  been  convicted. 
Lewis  V.  Hynes.  Page  229 

7.  Where  trespass  was  brought  by  a 
tenant  of  A.,  to  try  a  right  of  way 
over  A.'s  property,  and  A.  had  writ- 
ten to  the  defendant's  attorney,  dis- 
claiming his  own  interest  in  the  suit, 
but  admitting  that  he  would  pay  the 
expenses  of  the  plaintiff  (who  was 
a  pauper,)  in  order  to  enable  him 
to  contest  the  point:  the  Coiut 
stayed  the  proceedings  until  A. 
should  give  security  for  costs.  Egan 
V.  Kirkaldy,  Page  247 

8.  Where  a  defendant  had  lodged  a 
writ  of  error,  and  served  notice  of 
entering  into  recognizance  before  a 
judge  of  assize,  but  did  not  attend 
to  do  so,  the  plaintiff  who  attended 
to  oppose  the  notice  cannot  obtain 
on  motion  the  costs  of  such  ineffec- 
tual notice.     Middleton  v.  Sadleir, 

Page  365 

9.  In  a  creditor's  suit  the  heir  at  law 
of  the  debtor,  who  has  been  decreed 
his  costs  out  of  the  surplus  fund, 
cannot  have  them  against  the  plain- 
tiff, if  the  fund  prove  insufficient 
Hunt  V.  Bateman,  Page  379 

1 0.  Where  a  plain  tiff  sought  the  benefit 
of  a  former  decree  against  a  pur- 


chaser with  notice  of  the  plaintiff's 
equity  from  the  former  defendant, 
and  the  conduct  of  the  defendant 
had  been  evasive  and  improper,  the 
plaintiff  was  declared  entitled  to 
have  his  costs  against  such  pur- 
chaser the  present  defendant  Patten 
V.  Wallace.  Page  470 

11.  Where  an  action  had  been  com- 
menced by  an  administratrix  in 
respect  of  the  amount  of  several 
bills  of  exchange  which  appeared 
by  the. intestate's  books  to  have  been 
due  to  him  by  the  defendant,  and 
it  appeared  that  there  had  been 
several  dealings  between  the  defen- 
dant and  intestate,  and  that  within 
six  months  before  the  intestate's 
death  he  had  been  heard  to  say  that 
the  defendant  was  considerably  in- 
debted to  him,  and  that  the  plaintiff 
believed,  up  to  the  time  of  the  trial, 
that  the  defendant  was  so  indebted, 
and  that  offers  of  arbitration  and 
settlement  had  been  made  before 
the  trial  to  the  defendant,  who  had 
admitted  that  something  was  due  to 
the  intestate,  and  said  that  he  would 
shortly  make  a  payment  on  account 
to  the  agent  of  the  plaintiff,  but 
after  action  brought,  stated,  that  he 
was  not  indebted  to  the  plaintifi^  but 
refused  to  state  the  amount  of  the 
credits :  it  also  appeared,  by  the  re- 
port of  the  judge,  that  the  case  was 
one  of  complicated  accounts  in  which 
the  evidence  principally  consisted 
of  documents  shown  for  the  first 
time  at  the  trial :  On  an  application 
to  disallow  the  defendant  his  costs 
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under  3  &  4  Vict.  c.  105,  sec.  66, 
the  Court  refused  the  application. 
Martin,  administratrix  of  Martin, 
V,  Johnston,  P&g6  633 

COVENANT. 

Where  A.,  by  marriage  articles  under 
seal,  covenanted  that  certain  sums 
should  be  vested  in  trustees,  upon 
trust  to  pay  the  interest  to  A.  for 
life,  and  after  his  death  to  pay  the 
principal  to  his  wife  and  children, 
and  A.  got  part  of  the  money  into 
his  hands,  and  applied  it  to  his  own 
use,  the  trustees  may  recover  the 
amount  against  the  assets  of  A.,  in 
a  creditor  s  suit.  Jamieson  v.  Far- 
ran.  Page  164 

See  Church  Temporalities. 
Pleading,  11. 

CRIER. 
See  Officer. 

CUMULATIVE  LEGACIES. 
See  Will,  \. 

DAxMAGES. 

L  In  trespass  by  an  a})prentice  against 
his  master  for  assault  and  battery, 

■  • 

the  defendant  pleaded  not  guilty; 
the  defendant  cannot  at  the  trial 
give  in  mitigation  of  damages  evi- 
dence of  an  admission  by  the  plain- 
tiff that  his  master  had  beaten  him 
for  misconduct.  Pujolas  v.  Holland, 

Page  177 
2.   In  the  entry  of  a  judgment,  "  da- 
mages"   include  costs.      (yLoghlen 
V.  Fogarty,  Page  516 


DECREE. 

In  an  undefended  case  the  piDofs  shall 
be  entered  as  read;  and  the  plaintiff 
shall  take  such  decree  as  he  shall 
abide   by.     Raymond  v.  Evans, 

Page  582 

DELIVERY. 
See  Contract. 

DEMURRER. 
See  Pleading,  4,  5,  6,  7,  9,  10. 

DISCHARGE  FROM  CUSTODY. 
See  Practice,  (Law)  1,  5. 

DUPLICITY. 

See  Pleading,  7. 

EJECTMENT. 

1.  The  Court  will  not  allow  service  of 
an  ejectment  nunc  pro  tunc,  on  the 
provisional  assignee  of  insolvent 
debtors,  when  senice  was  not  made 
luitil  the  first  dav  of  the  term  in 
which  the  ejectment  is  sought  to  be 
moved  on,  though  such  assignee  is 
only  made  a  party  pro  fonna.  Lessee 
Voidal  V.  Ejector.  Page  107 

2.  The  attorney  for  the  lessor  of  a 
plaintiff  in  ejectment  will  be  allowed 
his  costs  of  searches  made  bv  him 
against  both  names  and  lands,  for 
the  puq^oses  of  the  cause,  also  for 
his  docket  of  instructions  to  the 
registrar.  Lessee  Due  de  Castries 
V.  Lawlor.  P^g*^  224 

3.  In  ejectment  on  the  title  the  plain- 
tiff proved  sen'ice  on  the  defendant 
of  a  notice  to  quit  on  1st  Mav  fol- 
lowing, and  that  the  notice  at  service 
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had  been  explained  to  the  defendant, 
who  did  not  then  object  to  the  notice, 
but  said  he  had  a  longer  term.  The 
gale  days  were  proved  to  be  in  No- 
vember and  May;  but  there  was 
conflicting  evidence  as  to  the  time 
when  the  tenancy  commenced.  Held, 
that  the  tenant  was  not  thereby  es- 
topped from  setting  up  as  a  defence 
that  the  tenancy  commenced  in 
November.   Doe  d.  Ashe  v.  Lehane. 

Page  259 

4.  A  tenant  who  has  stated  to  his  land- 
lord that  his  tenancy  has  commenced 
in  March,  shall  not  be  permitted  at 
a  trial  in  ejectment  to  set  up  that  it 
commenced  in  November.  Lessee 
Frewen  v.  Aherne,  Page  264 

6,  An  interest  acquired  after  the  ser- 
vice of  an  ejectment  does  not  entitle 
a  party  to  take  defence.  Lessee 
M'Kiernan  v.  Shenkin.    Page  282 

6.  In  ejectment  cases  in  this  Court 
judgment,  as  in  cases  of  nonsuit, 
cannot  be  had  until  three  terms  have 
elapsed  after  the  second  declaration 
filed,  issue  not  being  joined  until 
then.     Lessee  Dempsey  v.  Nolan. 

Page  499 

7.  A.,  in  1811,  demised  eight  and  a- 
half  acres  of  the  lands  of  B.  to  R. 
and  accepted  a  surrender  of  one 
acre  of  these  lands  and  executed  a 
new  lease  of  the  one  acre  to  R.  in 
1822,  by  an  indenture  which  did  not 
mention  any  sum  to  be  reserved  as 
the  rent  of  the  acre  so  demised. 
Held,  that  the  lessor's  right  of  re- 
entry under  the  ejectment  statutes 
was  gone  by  the  severance  of  the 


reversion.   Lessee  Denny  v.  O^Con- 
nelL  Page  629 

See  Judgment,  11. 

ESTOPPEL, 

By  parol  declaration  of  a  tenant  on 
service  of  notice  to  quit. 
See  Ejectment,  3,  4. 

EVIDENCE. 

1.  The  handwriting  of  a  party  to  a 
bill  of  exchange  cannot  be  proved, 
viva  voce,  at  the  hearing  of  a  cause. 
O'Hara  v.  Creagh,  Page  65 

See  Witness,  1,  2,  3. 

2.  In  trespass  by  an  apprentice  against 
his  master  for  an  assault  and  battery, 
to  which  the  defendant  has  pleaded 
not  guilty;  the  defendant  cannot, 
at  the  trial,  give  in  mitigation  of 
damages,  evidence  of  an  admission 
by  the  plaintiff  that  his  master  had 
beaten  him  for  misconduct  Pujolas 
V.  Holland,  Page  177 

3.  A  witness  who  had  sworn  written 
depositions  on  a  former  occasion,  in 
which  he  afterwards  made  some 
alterations,  cannot  be  cross  examined 
as  to  those  alterations,  without  pro- 
ducing the  depositions.  Ibid, 

4.  A  verdict  in  a  Civil  action  cannot  be 
given  in  evidence  by  the  mere  pro- 
duction of  the  postea;  for  non  con- 
stat that  it  has  been  followed  by  a 
judgment     Gillespie  v.  Cumming, 

Page  181 

I  5.  Semble,  it  is  otherwise  in  a  criminal 

case.  Ibid. 

6    An  entry  of  the  issuing  of  a  civil 

bill  decree  in  the  book  kept  by  the 
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clerk  of  the  peace  at  qnarter-flessions, 
is  not  primary  evidence  of  such  , 
decree,  such  entry  not  containing  i 
the  addition  of  the  defendant  or  the  j 
signature  of  the  assistant  barrister.  ! 
Alcorn  v.  Larkin,  Page  666 

7.  A  notice  served  at  twelve  o'clock 
the  day  previous  to  a  trial  at  nisi 
prius  in  Dublin^  to  produce  a  docu-  | 
ment  in  evidence  Ls  too  late.     Ibid. 

EXCEPTION. 
See  Boos,  3 

EXECUTOR. 

See  Account,  3. 
Costs,  11. 

FISHERY. 

Where  the  plaintiff  was  seized  in  fee 
of  a  several  fishery  in  a  part  of  the 
river  B.  not  navigable,  and  the  de- 
fendant constructed  weirs  of  timber 
in  a  part  of  the  same  river  below 
the  plaintiff's  fisher}'  where  the  tide 
ebbed  and  flowed.  Held,  that  such 
weirs  were  illegal  under  the  10  Car. 
I.  sess.  3,  c.  14,  Irish;  and  Held, 
that  in  an  action  for  an  injury  to  the 
plaintiff's  fishery,  though  the  plain- 
tiff had  stated  the  weirs  to  be  wrong- 
fully and  injuriously  erected;  but 
had  not  alleged  the  erections  to  be 
a  nuisance,  where  it  appeared  from 
the  evidence  that  the  erections  were 
a  nuisance  in  a  navigable  river,  the 
defendant  cannot  take  advantage  of 
his  right  respecting  them  as  he 
otherwise  might  have  done.  Frewen 
V.  Orr,  Page  60 1 


FORFEITURE. 

See  Condition. 

FRAUDULENT  CONVEYANCE. 

A.  made  two  conTeyaiices  of  land  for 
voluntary  consideration^  and  the 
grantee  of  the  second  conveyince 
assigned  the  land  to  B.  for  value ; 
B.  shall  avoid  the  former  convevance 
under  the  10  Car.  I.  c  3,  Irish. 
Lessee  of   Moffeii   v.    WhiiUker. 

Page  141 

GUARANTEE. 

Assumpsit  on  a  guarantee  "  that  in 
consideration  that  the  plaintiff  would 
give  credit  to  E.  P.  to  the  amoont 
of  £400,  the  defendant  undertook 
to  guarantee.  Averment,  that  the 
plaintiff  gave  credit  to  E.  P.  to  the 
amount  of  £300.  Held,  on  special 
demurrer,  that  the  giving  credit  to 
the  fidl  extent  of  £400  vtzs  not  to 
be  construed  as  a  condition  precedent. 
Lindsay  v.  Parkinson.  Page  590 
See  Pleading,  5. 

HOUSEKEEPER. 
See  Officer. 

INJUNCTION. 

This  Court  deals  with  its  tenants  as 

tenants  at  will;  and  therefore  where 

a  tenant  had  been  let  into  possession 

under  the  Court  for  a  term  of  seven 
years,   or  pending  the  cause,    the 

Court  will  not  grant  an  injimction 
to  dispossess  him,  iivithout  an  affi- 
davit as  to  the  state  of  his  crops. 
OTonn^llwO'Callaghan.  Page  157 
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INSURANCE. 

A.  having  promised  B.,  his  clerk,  to 
increase  his  weekly  salary,  if  B. 
would  insure  his  own  life  and  assign 
the  policy  to  A.;  B.  did  so,  and 
without  consideration,  assigned  the 
policy  to  A.,  who  shortly  after  dis- 
mised  B.  from  his  service  on  un- 
founded pretences.  On  a  hill  filed 
hy  the  representatives  of  B.,  the 
assignment  was  declared  void,  and 
the  amount  of  the  policy  ( deducting 
the  premiums  which  were  proved  to 
have  been  paid  by  A. )  was  decreed 
to  be  handed  over  to  the  plaintiffs, 
and  the  defendant  was  made  to  pay 
costs.     Scott  V.  Roose.        Page  54 

INTERROGATORIES. 

A  motion  to  suppress  interrogatories  as 
leading  should  be  made  as  soon  as 
possible  after  publication;  and  there- 
fore such  a  motion  was  refused, 
where  on  a  previous  motion  to  sup- 
press interrogatories  in  the  cause, 
the  Court  had  permitted  the  plainti^s 
to  reswear  the  same  witnesses  to  the 
same  interrogatories.  O'Hara  v. 
Creagh,  P&ge  ^6 

INQUIRY. 

An  inquiry  will  not  be  directed  as  to 
the  circumstances  of  the  settlor  of 
a  voluntary  settlement  at  the  time 
of  its  execution  imless  it  appear 
to  the  Court  that  he  was  indebted 
at  the  time  to  a  substantial  amount 
Manders  v.  Manders,      Page  491 


IRREGULARITY. 
See  Practice,  5. 

JUDGMENT. 

1.  Judgment  may  be  entered  nunc 
pro  tunc,  when  the  giving  judgment 
has  been  delayed  by  the  Court  itself 
(as  by  the  pendency  of  a  new  trial 
motion)  and  the  defendant  in  the 
meanwhile  dies :  saving  the  rights 
of  intermediate  creditors.  Hosier 
V.  Powell.  Page  2 

2.  The  grounds  upon  which  a  foreign 
judgment  has  been  pronounced  are 
not  to  be  examined  into  here  in  an 
action  of  debt  upon  that  judgment ; 
imless  it  appears  to  be  contrary  to 
natural  justice,  or  to  the  law  of  the 
country  where  it  was  pronounced. 
Semble,  Sims  v.  Thomas.  Page  19 

3.  Where  a  judgment  was  confessed 
and  the  conuzor  became  insolvent, 
admission  by  the  insolvent  in  his 
schedule  in  1818  and  of  his  assignee 
in  their  answer  to  a  bill  filed  in  1826 
to  raise  the  debt,  of  the  existence 
of  the  judgment,  are  sufficient 
grounds  for  a  scire  facias  to  revive 
it     Neligan  v.  Gunn.      Page  1 10 

4.  Where  a  bill  of  exchange  was  drawn 
by  A.  on  B.  and  accepted  by  him, 
and  indorsed  by  A.  to  C.  and  by  C. 
to  W.,  and  W.  had  sued  B.,  and 
then  finding  the  judgment  of  no 
avail  against  him,  had  afterwards 
sued  C. ;  the  Court  refused  to 
allow  judgment  as  in  case  of  non- 
suit to  be  entered  against  W.  it 
having  become  unnecessary  for  him 
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to  proceed  in  the  action.     White  v. 
Doolan,  Page  315 

6.  A  warrant  of  attorney  to  the  obligee 
of  a  bond  to  enter  judgment  thereon, 
does  not  authorise  the  entry  of  a 
judgment  at  the  suit  of  his  executor. 
Robinson  v.  CamphelL     Page  192 

6.  A  warrant  of  attorney  may  be  taken 
olOr  the  file  to  enter  judgment  on  it 
in  England,  the  plaintiff  vacating  it 
here.   Wall  v.  Lighiman,  Page  227 

7.  In  assumpsit  for  work  and  labour 
the  defendant  pleaded  non  assiunpsit 
as  to  part  and  a  tender  as  to  part : 
judgment  was  marked  on  the  whole 
record  for  want  of  a  replication. 
Heldy  that  it  was  wrongly  entered, 
and  should  have  been  only  for  the 
amount  of  the  sum  tendered.  Cum- 
mins V.  Creagh.  Page  280 

8.  The  Court  will  not  permit  judg- 
ment to  be  entered  upon  a  warrant 
of  attorney  to  enter  judgment  on  a 
money  bond,  when  no  bond  has  in 
fact  been  executed.  Connor  v. 
Connor.  Page  337 

9.  A  scire  facias  issued  to  revive  a 
judgment  in  Trinity  tenn  1840, 
and  a  rule  for  judgment  thereon 
was  regularly  entered,  which  expired 
in  November,  1840.  It  was  lately 
discovered  that  no  judgment  was 
entered  thereon.  The  Court,  iji 
Hilary  tenn,  1842,  granted  a  con- 
ditional order  to  mark  judgment. 
Jackson  v.  Gering.  Page  442 

10.  The  Court  has  an  equitable  juris- 
diction to  set  aside  satisfaction  of  a 
judgment  entered  by  virtue  of  a 
warrant  of  attorney  obtained  impro- 


perly, or  from  a  party  ignorant  of 
his    righU.       Nuttall  v.    yuttalL 

Page  482 

11.  In  ejectment  cases,  in  the  Court 
of  Exchequer,  judgment,  as  in  case 
of  nonsuit,  cannot  be  had  until 
three  terms  have  elapsed  after  the 
filing  of  the  second  declaration,  issue 
not  being  joined  till  then.  Lessee 
Dempsey  v.  Nolan.  Page  499 

12.  The  Court  will  inquire  into  the 
day  on  which  judgment  was  really 
entered  to  prevent  its  operating  in- 
juriously.    O'Loughlin  v.  Fogarty, 

Page  516 

13.  Semhle,  The  assignee  of  a  judg- 
ment may  sue  out  execution  upon 
it  in  his  own  name,  when  it  has 
been  revived,  and  assigned  since  the 
revival,  the  execution  reciting  that 
special  matter.  Fitzgerald  v.  Dal- 
ton.  Page  662 

See  Redocketing,    1. 

LEGACY. 
See  Will. 

LIMITATIONS,    STATUTE  OF. 

See  Adverse  Possession,   I. 

1.  The  3  &  4  \Vm.  IV.  c.  27,  sect,  40, 
a})plies  as  well  to  personal  as  to  real 
estate.   W  liar  a  v.  Creagh.  Page  6o 

2.  When  letters  or  conversations  are 
relied  on  as  taking  a  case  out  of  the 
statute,  they  should  be  stated  in 
the  bill.  Ibid. 

3.  An  affidavit  by  the  respondent  in  a 
petition  matter  for  the  appointment 
of  a  receiver  on  a  judgment,  deny- 
ing that  the  entire  siun  claimed  by 
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the  petitioner  was  due^  but  stating 
that  £474  Ss,  was  the  entire  *8imi 
due  on  the  judgment,  is  a  sufficient 
acknowledgment  in  writing  of  the 
debt  to  take  the  case  out  of  the 
statute  of  limitations.  Tristram  v. 
Harte,  Page  186 

4.  Judgment  was  obtained  by  V.  on  a 
joint  bond  and  warrant  of  attorney 
against  A.  and  B.  in  1815 ;  B.  had 
joined  in  these  as  a  security  for  A. 
On  16th  March,  1820,  A.  wrote  to 
V*s  agent  "  you  have  enclosed  £  150 
to  my  credit  on  account  of  V's  inte- 
rest;" and  in  the  account  book  kept 
by  V's  agent  (since  dead)  appeared 
an  entry  by  the  agent  of  V.,  March 
1820,  charging  himself  with  a  bill 
for  £50,  drawn  by  A.,  and  £100 
cash  from  A.    In  1822,  V's  attorney 
applied  by  letter  to  B.,  calling  for 
payment  of  the  amount  of  the  above 
debt;    and    B.,    on  that   occasion, 
wrote  to  V's  attorney,  acknowledging 
the  receipt  of  his  letter  "  applying 
for  payment  of  his  (B.'s)  and  A.'s 
joint   bond,"  and   soon   after   B.'s 
agent  wrote  a  letter  to  V.'s  attorney, 
enclosing  a  proposal  of  terms  upon 
which  the  matter  should  be  arranged 
by  A.,  and  said  "  this  being  done, 
it  is  hoped  the  judgment  against  B. 
will  be  satisfied."   The  bill  was  filed 
in   1839.     Held,   that  this  was  a 
sufficient  payment  and  acknowledg- 
ment  to  take  the  case  out  of  the  3 
&  4  Wm.  IV.  c.  27.     Vincent  v. 
Willington,  Page  456 

5.  Quere,  does  3  &  4  Wm.  IV.  c.  27, 
repeal  the 8  Geo.  I.  c.  4,  Irish?  Ih. 


6.  Where  the  plaintifi!*,  an  attorney,  had 
applied  for  payment  of  a  bill  of 
costs,  not  taxed,  some  of  the  items 
of  which  were  admitted  by  the  plain- 
tiff in  his  application  to  be  barred, 
by  the  statute  of  limitations,  others 
not,  and  the  defendant  had  written 
in  reply,  "  Mr.  P.  will  attend  to  tax 
your  costs,  which  will  be  best  for 
both  parties,  as  the  one  will  know 
what  he  is  to  give,  and  the  other 
what  he  is  to  receive."  Held,  that 
this  was  a  sufficient  acknowledgment 
in  writing  to  take  the  case  out  of 
the  statute  of  limitations,  3  &  4 
Wm.  IV.  c.  27.  Murphy  v.  Mere- 
dith. Page  542 

7.  Where  a  judgment  had  been  en- 
tered in  1807,  and  no  action,  suit, 
or  other  proceeding  within  the  mean- 
ing of  the  8  Geo.  I.  c.  4,  Irish,  had 
been  taken  upon  it  for  more  than  20 
years,  such  judgment  is  barred, 
notwithstanding  an  acknowledgment 
in  writing  of  the  debt  had  been 
given  in  the  year  1827.  Morrough 
V.  Power,  Page  644 

8.  Semble,  an  acknowledgment  of  a 
debt  in  the  schedule  of  an  insolvent 
is  a  sufficient  acknowledgment  in 
writing  under  3  &  4  Wm.  IV.  c.  27, 
sec.  40.  Ibid. 

9.  Where  a  party  had  originally  come 
into  possession  of  land  by  permission 
of  A.,  and  had  acknowledged  A.'s 
title  in  1804  and  1811,  but  had 
never  paid  any  rent  in  respect  of 
the  land,  and  had  given  no  acknow- 
ledgment of  A.'s  title  for  more  than 
20  years  from  1811.     Held,  that 
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an  ejectment  by  the  representative 
of  A.  was  barred  after  the  20th  year. 
Lessee  Ellis  y.  Crawford. 

Page  664 

LODGMENT  OF  MONEY  IN 
COURT. 

\,  Where  a  defendant  after  appear- 
ance^ and  before  declaration  filed, 
lodged  a  sum  of  money  "in  full 
for  debt  and  costs  hitherto/*  and  the 
plaintiff  wished  to  draw  the  money, 
but  feared  to  do  so,  lest  his  doing 
80  should  operate  as  a  discontinu- 
ance of  the  action ;  and  afterwards 
filed  a  declaration,  and  applied  to 
▼acate  the  rule  for  lodgment,  and 
that  the  money  should  be  lodged 
under  the  34th  General  Rule. — 
Held,  that  the  lodgment  in  this 
way,  being  before  declaration  filed, 
was  regular.  Mallet t  v.  Doolin, 

Page  367 
See  Practice  (Law)  6. 

MONEY   COUNTS. 
See  Assumpsit,  2. 

NEW  TRIAL. 

1.  Where  a  notice  of  trial  has  been 
duly  served,  and  no  defence  is  made, 
owing  to  want  of  preparation,  and 
judgment  is  given  for  the  plaintiff, 
the  defendant  will  not  be  allowed 
to  set  aside  the  verdict,  though  the 
want  of  preparation  was  owing  to 
the  mistake  of  his  attotney.  Baron 
V.  Connelly,  Page  151 

2.  Semb.  There  is  no  difference  be- 
tween English  and  Irish  practice, 


as  to  giantixig  a  new  tiial  in  an  un- 
defended case.  Ihid, 
3.  A  motion  to  reduce  a  yerdict,  pur- 
suant to  leave  reaenred  at  the  trial, 
is  of  the  nature  of  a  new  tHal  mo- 
tion, and  notice  of  such  motion 
must  be  served  within  the  first  six 
days  of  term.  Taylor  v.  White, 

Page  504 

NOTICE. 

Service  of  a  protest  is  sufficient  notice 

to  the  indorser  of  the  dishonour  of 

a  promissory   note.    Hamilton  v. 

Smith.  Page  100 

See  Attorney,  L 

Costs,  8. 

NOTICE  OF  A  TRUST. 
See  Purchaser. 

NOTICE  TO  ELECT  AN  AT- 

TORNEY. 

See  Attorney,  1. 

NOTICE  TO  QUIT. 

In  ejectment  on  the  title  against  an 
overholding  tenant,  the  plaintif 
proved  service  on  the  defendant  of 
a  notice  to  quit  on  the  1st  of  Mav 
following,  and  that  the  notice,  at 
the  time  of  service,  had  been  ex- 
plained to  the  defendant,  who  did 
not  then  object  to  the  notice,  but 
said  "  he  had  a  longer  term."  The 
gale-days  were  proved  to  be  in  No- 
vember and  May;  but  there  was 
conflicting  evidence  as  to  the  time 
when  the  tenancy  commenced. — 
Held,  that  the  tenant  was  not  there- 
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by  estopped  fh)m  setting  up  as  a 
defence,  that  the  tenancy  com- 
menced in  November.  Lessee  Ashe 
T.  Lehane.  Page  269 

NUL  TIEL  RECORD. 

General  rule,  that  an  abstract  of  the 
pleadings  shall  be  furnished  to  the 
Court  Page  524 

See  Variance,  1,  2. 
Pleading,  8. 

NUISANCE. 
See  Fishery. 

OFFICER. 

The  Court  will  not,  on  motion,  refuse 
to  allow  the  usual  fees  payable  on 
the  swearing-in  of  attorneys  to  the 
secondary,  the  tipstail^  and  deputy 
crier.  In  re  I  nee.  Page  584 

PAYMENT  OF  MONEY  INTO 

COURT. 

See  Lodgment. 

PLEADING. 

1 .  Although  a  lease  under  a  power  to 
lease  for  three  lives,  or  thirty-one 
years,  may  operate  as  an  appoint- 
ment, it  is  sufficient  in  pleading  to 
state  it  as  a  lease.  Hosier  v.  Powell. 

Page  2 

2.  (In  Equity.) — ^Where  letters  or 
conversations  are  relied  on  as  taking 
a  case  out  of  the  statute  of  limita- 
tions, they  should  be  stated  in  the 
bill.  0*Hara  v.  Creagk.      Page  65 

3.  The  Court  will  not  extend  the  time 
to  plead  for  the  purpose  of  enabling 


the  defendant  to  plead  a  dilatory 
plea.  Bond  v.  Bell  Page  226 

4.  Where  a  declaration  in  indebit  as- 
sum.  alleged  the  defendant  to  be 
indebted  to  the  plaintiff  in  £20,  for 
the  use  and  occupation  of  an  apart- 
ment, and  (without  laying  any  pro- 
mise to  pay  it)  proceeded  to  state 
him  to  be  indebted  to  the  plaintiff 
in  several  other  sums  for  goods  sold, 
&c  concluding  with  an  averment  that 
the  defendant  had  promised,  in  con- 
sideration, &c.  to  pay ''  the  said  last 
mentioned  several  monies  re^ec- 
tively,  on  request,"  but  had  not  paid 
"  the  said  monies,  or  any  part  there- 
of," to  the  damage,  &c.  Held  bad  oh 
demurrer,  for  want  of  a  promise  in 
the  first  count,  which  was  not  referred 
to  by  the  words  "last-mentioned" 
in  the  second  count  Wilson  v. 
Mitchell.  Page  275 

5.  The  Hibernian  Gas  Company 
having  supplied  gas  to  an  hotel,  of 
which  M.  &  L.  were  proprietors,  for 
the  price  of  which  gas  M.  &;  L. 
were  indebted  to  the  Gas  Company, 
the  defendant,  who  was  the  receiver 
of  the  profits  of  the  hotel  for  M.  & 
L.,  gave  an  undertaking  to  the  Gas 
Company,  as  such  receiver,  and 
with  the  sanction  of  M.  &  L,  that 
the  sum  so  due  should  be  paid 
within  six  months  from  the  date 
thereof,  and  also  undertook  that  the 
future  supply  of  gas  to  the  above 
concern  should  be  discharged  by 
him,  (the  defendant,)  as  it  should 
become  doe,  until  further  notice. 
Held,  on  demurrer,  that  a  sufficient 
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consideration  of  forbearance  to  sue 
appeared  on  the  face  of  this  under- 
taking, to  entitle  the  Gas  Company 
to  maintain  assumpsit  Hibernian 
Gas  Company  v.  Parry,  Page  344 

6.  In  debt  for  double  rent,  under  15 
Geo.  II.,  c.  8,  the  declaration  must 
allege  the  notice  by  the  tenant  of 
his  intention  to  quit  the  premises, 
to  hare  been  given  in  writing.  Far- 
rell  V.  Donnelly.  Page  374 

7.  Where  a  declaration  in  assumpsit 
by  the  indorsee  against  the  maker 
of  a  promissoiy  note,  contained  a 
count  alleging  a  promise  to  pay 
"  according  to  the  tenor  and  effect" 
of  the  note,  and  the  consolidated 
money  counts ;  and  the  general  con- 
clusion alleged  a  promise  to  pay 
''the  said  several  monies  to  the 
plaintiff  respectively,  on  request :" 
Held,  on  demurrer,  that  the  pro- 
mise was  well  enough  laid,  though 
the  words  "last  mentioned"  were 
omitted  in  the  general  conclusion. 
Sonder  v.  Darcy,  Page  612 

8.  An  objection  that  the  pleading  is 
bad  in  substance  may  be  taken  upon 
a  plea  of  nut  tiel  record,  0' Lough- 
tin  V.  Fogarty,  Page  516 

9.  1 1  is  not  ground  of  general  demurrer 
in  an  action  against  bail  that  the 
replication  has  omitted  to  state  that 
the  county  into  which  a  ca,  sa,  had 
issued,  was  the  county  in  which  the 
venue  in  the  original  action  had  been 
laid.  Ihid, 

10.  In  debt  for  tithe  rent-charge,  it 
is  not  sufficient  to  plead  non-pay- 
ment of  tithe  for  30  vears  before 


the  composition  under  4  Geo.  IV. 
c.  99,  without  alleging  that  the 
lands  were  exempt  from  payment 
of  tithe ;  such  plea  is  bad  on  general 
demurrer.  Earl  of  Shannon  v. 
Dowden,  Page  529 

1 1.  Where  a  defendant  was  sued  on  a 
bond  conditioned  for  the  perform- 
ance, by  a  third  person,  of  cove- 
nants, (some  of  which  were  nega- 
tive,) and  pleaded  generally,  per- 
formance of  the  covenants,  and  the 
plaintiff  demurred  to  such  plea,  the 
Court  permitted  the  defendant  to 
amend  his  plea,  and  plead  specially 
performance  of  the  negative  cove- 
nants.    Johnson  v.  O'Hagan, 

Page  697 

12.  Plea  of  privilege. 

See  Privilege,  1. 

13.  Amendment  of  Pleadings, 

See  Amendment. 

14.  Plea  of  nul  tiel  record. 

See  Variance. 

POLICY  OF  INSURANCE. 
See  Insurance. 

POWER. 

1 .  A  power  to  lease  for  three  lires  or 
thirty-one  years,  authorizes  a  lease 
for  three  lives  and  thirtv-one  years 
concurrent    Hosier   v.    Powell, 

Page  2 

2.  Although  a  lease  under  such  a 
power  operates  as  an  appointment, 
it  is  sufficient,  in  pleading,  to  state 
it  as  a  lease.  Ibid. 
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POWER  OF  ATTORNEY. 

1 .  A  power  of  attorney  to  receive  rents 
and  to  serve  notices  to  quit,  requires 
two  separate  stamps.  Lessee  Sir  R, 
Gore  Booth  v.  M'Gowan,  Page  273 

PRACTICE  (LAW,) 

\.  A  defendant  who  has  obtained  an 
order  under  3  &  4  Vict  c.  105,  for 
his  discharge  on  entering  a  common 
appearance,  will  not  be  discharged 
until  he  enters  the  appearance  and 
the  plaintiff  may  declare  against 
him  as  in  custody.  Dolan  v.  Wal- 
pole.  Page  17 

2.  Where  a  defendant  gave  bail  to  a 
writ,  but  did  not  give  bail  to  the 
action,  and  the  plaintiff  took  an 
assignment  of  the  bail  bond  firom 
the  sheriff,  and  proceeded  against 
the  bail  by  a  writ  returnable  since 
the  1st  Nov.  1840,  proceedings  on 
the  bail  bond  were  stayed,  and  the 
bail  bond  was  delivered  up  to  be 
cancelled,  under  3  &  4  Vic.  c.  105. 
Ferrier  and  others  v.  Purcell, 

Page  105 

3.  A  conditional  order  must  rely  on 
the  affidavits  to  support  it  and  those 
filed  as  cause  against  it;  therefore 
the  defendant  on  a  motion  for  judg- 
ment, as  in  case  of  a  nonsuit,  can- 
not rely  on  answering  affidavits  to 
those  filed  as  cause.  White  v. 
Doolan.  Page  135 

4.  Where  a  defendant,  after  appear- 
ance entered  and  before  declaration 
filed,  lodged  a  sum  of  money  "  in 
full  for  debt  and  costs  hitherto,"  and 


the  plaintifif  wished  to  draw  the 
money,  but  feared  to  do  so,  lest 
his  doing  so  should  operate  as  a 
discontinuance  of  the  action,  and 
aflerwards  filed  a  declaration,  and 
applied  to  vacate  the  rule  for  lodg- 
ment, and  that  the  money  should 
be  lodged  under  the  34th  general 
rule.  Held,  that  the  lodgment  in 
this  way  having  been  before  decla- 
ration filed,  was  regular.  Malleti 
V.  Doolin.  Page  367 

5.  A  defendant  had  been  arrested  on 
a  writ  of  ca.  sa.  on  2nd  December, 
1841,  which  had  not  been  indorsed 
with  the  place  of  abode  and  ad- 
dition of  the  defendant  The 
defendant  swore  that  he  did  not 
know  of  the  irregularity  untO  8th 
March  last,  when  all  the  Barons 
were  out  of  town  on  circuit,  and 
that  notice  of  this  application  had 
been  given  on  the  return  to  town  of 
the  Chief  Baron.  Held,  that  this 
was  not  such  laches  as  precluded 
the  defendant  firom  applying  after  a 
term  and  vacation,  to  have  the  writ 
set  aside  and  the  defendant  dis- 
charged. Administratrix  of  Martin 
V.  Chre^^,  594 

Per,  Lefrot,  B.,     In  future  notice  « 
of  irregularity  in  such  case,  will  be 
held  to  attack  at  the  time  of  arrest. 

lb. 

6.  Where  a  copy  of  a  writ  had  been  * 
served  on  a  defendant  in  an  action 
ofindebitatuf  as9umpsit  for  the  price 
of  goods  sold,  &c.  but  there  was  no 
indorsement  upon  the  writ  in  pur- 

2z 
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suance  of  the  52nd  general  role, 
and  the  defendant  had  appeared, 
and  a  declaration  was  filed,  and  a 
bill  of  particulars  delifered  in  the 
present  term,  the  defendant  was 
allowed  to  lodge  in  Court  as  of  a 
time  previous  to  the  declaration,  the 
sum  which  he  acknowledged  to  be 
due  to  the  plaintifif;  and  the  plain- 
tifTs  attorney  was  ordered  to  pay 
the  costs  pursuant  to  the  rule.  It 
does  not  disentitle  the  defendant  to 
such  costs  that  he  has  given  notice 
in  the  alternative,  to  set  aside  the 
writ  or  the  copy  of  the  writ  As- 
signee of  Cluffy,  Qtftit.  Page  625 

7.  It  is  too  late  to  object  to  the  notice 
of  a  motion  grounded  on  "  an  affi- 
davit filed,"  when  the  date  of  the 
notice  is  prior  to  the  date  of  the 
affidavit,  if  the  party  objecting  has 
already  answered  the  affidavit. 
Cooper  V.  Kirhy.  Page  677 

8.  Substitution  of  senice. 

See  Process,  1,  2,  3,  4,  6. 
Judgment,  13. 


PRACTICE  (EQUITY.) 

1 .  The  affidavit  of  a  defendant  against 
•     whom  process  of  sequestration  has 

issued,  will  not  be  heard  as  cause 
against  a  conditional  order  ob- 
tained in  the  cause,  such  affi- 
davit not  stating  any  irregiilarity  in 
the  proceedings.     Creed  v.   Creed. 

Page  581 

2.  In  an  undefended  case  the  proofs 
shall  be  entered  as  read,  and  the 
plaintiif  shall  take  such  decree  as 


he   shall  abide  by.      Rtnfmomi  r. 
Evans.  Page  582 

See  Receiver,  6. 
Process,  1,  6. 

PRISONER. 

A  defendant  who  has  obtained  an 
order  under  the  3  &  4  Vic  c  105, 
for  his  discharge  firom  custody  on 
entering  a  common  i^pearuice,  will 
not  be  discharged  until  he  enters 
the  appearance,  and  the  plaintiff* 
may  declare  against  him  as  in 
custody.     Dolan  v.  WalpoU.  Page 

17 

PRIVELEGE. 

1.  Assumpsit  against  an  examiner  of 
the  Court  of  Chancery,  who  plead- 
ed his  privelege  as  such  to  be  sued 
in  Chancery,  and  verified  his  plea 
by  an  affidavit  "  that  the  within 
plea  is  true  in  substance  and  in  fact, 
to  the  best  of  this  deponent's 
judgment  and  belief."  Held,  1st. 
that  such  plea  must  be  verified  by 
affidavit  2nd.  that  this  affidavit 
was  not  sufficiently  precise,  as  it 
did  not  state  that  the  deponent  was 
still  exercising  or  ready  to  exercise 
the  duties  of  his  office.  Levy  v. 
Fenton.  Page  598 

See  Witness,  3. 
Attorney,  2,  3. 

PROCESS. 

1.  Service  of  process  under  4  &  5 
Wm.  IV.  c.  82,  allowed,  where  the 
defendant  was  not  personally  known 
to  the  process-server,  such  service 
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having  taken  place  in  America. 
Administratrix  of  Atkinson  v.  Wat- 
son. Page  108 

2.  The  Court  will  not  allow  substi- 
tution of  service  on  A.,  the  de- 
fendant's law  agent,  when  the  proof 
alleged  of  A.  being  such  agent  is 
the  entry  of  an  appearance  two 
terms  ago  for  the  defendant  by  A. 
Wallis  V.  Austin.  Page  138 

3.  The  Court  will  not  allow  substi- 
tution of  service  on  A.,  the 
defendant's  law  agent,  when  the 
only  evidence  of  A.,  being  such 
agent  is,  the  bringing  of  two  actions 
by  A.,  as  his  attorney,  in  this  Court, 
two  years  since,  and  the  taking  de- 
fence to  a  sessions  ejectment  for  him 
three  months  before.  Fitzgerald 
v.  Low.  Page  140 

4.  In  a  petition  under  I  &  2  Vic.  c. 
109,  service  of  a  conditional  order 
allowed  on  rate  payers  when  the 
tithe  payers  could  not  be  discovered 
Knox  V.  Mar  lay.  Page  159 

5.  The  time  when  "  process  is  return- 
able" in  the  27th  general  rule 
means  the  return  of  the  writ,  not 
that  of  the  appearance  of  the  de- 
fendant Lewis  Sf  Pringle  v.  Meehan 

Page  155 

6.  On  an  application  under  4  &  5 
Wm.  IV.  c.  82,  the  Court  will  not 
substitute  service  of  subpoena  to 
answer  upon  a  person  who  has  been 
appointed  receiver,  over  the  de- 
fendant's lands,  in  a  cause  in 
Chancery,  unless  it  be  sworn  that 
he  remits  the  rents  to  the  defendant 
Butler  V.   Goold.  Page  270 


PROMISSORY  NOTE. 

Service  of  the  protest  is  sufficient  no- 
tice to  the  indorser  of  the  dishonour 
of  a  promissory  note.  Hamilton 
V.  Smith.  Page  100 

PROVISO. 

See  Condition. 

PURCHASER, 

With  notice  of  a  trust  See  Patten  v. 
Wallace.  Page  470 

RECEIVER. 

1.  The  first  duty  of  a  receiver  is  to 
pay  the  head  rent,  if  properly  de- 
manded. Evans  v.  J^orcott.  P.  380 

2.  On  application,  on  behalf  of  a 
landlord,  for  liberty  to  eject  for  his 
rent,  which  a  receiver  over  the  pre- 
mises had  refused  to  pay,  the  Court 
ordered  that  the  landlord  should  be 
at  liberty  to  eject  if  the  receiver  did 
not  pay  the  demand  on  or  before 
the  1st  January  next  The  costs  of 
this  motion  to  be  paid  by  the  receiv- 
er, if  he  should  pay  the  rent  without 
prejudice  to  his  being  disallowed 
them  if  this  motion  were  made 
necessary  by  his  misconduct   Ibid. 

3.  A  judgment  creditor  who  has  ob- 
tained a  conditional  order  to  extend 
a  receiver  in  another  matter  to  his 
demand,  which  order  is  afterwards 
made  absolute,  though  prior  to  the 
creditor  in  whose  matter  the  receiver 
had  been  first  appointed,  is  not  en- 
titled to  the  arrears  of  rent  due  at 
the  date  of  the  order  extending  the 
receiver,  and  subsequently  received 


708 


INDEX  TO  THE  PRINCIPAL  MATTERS. 


by  the  receiver.  Coleman  v.  Mason. 

Page  545 

4.  In  such  a  case  the  right  of  the 
creditor  who  extends  the  receiver 
attaches  at  the  date  of  the  conditional 
order  for  appointing  him.         Ibid. 

6.  On  application^  by  a  judgment  ere- 
ditor^  for  a  receiver,  the  Court  will 
not  consider  the  year  limited  by 
3  &  4  Vict.  c.  105,  sec.  22,  to  have 
elapsed  unless  it  has  elapsed  before 
the  date  of  tlie  conditional  order 
for  appointing  the  receiver.  M'Der- 
molt  V.  Moylan,  P&ge  555 

6.  A  receiver  will  not  be  appointed  in 
the  Court  of  Exchequer  afler  a  final 
decree.    Barker  v.  Roe.    Page  655 

REDEMPTION. 

Where  a  tenant  holds  two  denomina- 
tions of  land  from  the  same  lessor, 
by  separate  leases,  and  devises  one 
of  them  to  A.,  and  both  are  evicted 
for  non-payment  of  rent,  A.  may 
redeem  the  pai't  devised  to  him 
without  redeeming  the  other  part. 
Newenham  v.  Mahon.  Page  34 

When  the  conduct  of  the  landlord  has 
been  oppressive  and  vexatious,  lie 
will  be  made  to  pay  the  costs  of  the 
suit  for  redemption  from  after  the 
filing  of  the  bill.  Ibid. 

REDOCKETTING    OF  JUDG- 
MENTS. 

Where  a  creditor,  by  judgment  of 
1793,  devised  his  lands  in  trust, 
charged  with  the  payment  of  his 
debts,  and  the  lands  were  subse- 
quently purchased  from  the  devisees 


beneficially  entitled,  subject  to  (be 
incumbrances  affecting  them,  and 
the  judgment  had  not  been  revived 
or  redocketted  within  ^ve  years  after 
the  passing  of  the  redocketting  act. 
Held,  that  the  trust  for  payment  of 
debts  prevented  the  judgment  from 
being  barred  under  the  redocketting 
act.     Cockburn  v.  Warner.  P.  443 

RE-ENTRY. 
See  Ejectment. 

REGISTRY. 

Costs  of  searches  in  the  registry'  office. 
See  Ejectment,  2. 

REHEARING. 

1.  Where  counsel  has  relied  at  the 
hearing  of  a  cause  upon  only  some 
of  several  groimds  of  defence,  sucb 
selection  does  not  amount  to  a 
waiver  of  the  rest ;  and  where  such 
had  been  the  case,  and  an  appeal 
was  made  to  the  house  of  lords,  a 
petition  was  allowed  to  be  presented 
for  a  rehearing  to  amend  the  notes 
of  the  decree,  by  inserting  eWdence 
to  meet  the  rest  of  the  defence, 
without  obliging  the  appellant  to 
withdraw  his  appeal.  Galurey  v. 
Barrow.  Page  76 

RETURN  OF  A  WRIT. 
See  Variance,  2. 

SATISFACTION. 
See  Judgment,  10. 

SCIRE  FACIAS. 
See  Judgment,  3,  9. 
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SECONDARY. 

The  Coiuct  will  not  on  motion  refuse 
to  allow  the  usual  fees  payahle  on 
the  swearing  in  of  attomies  to  the 
secondary,  tipstaff,  and  deputy  crier. 
In  re  Ince.  P&g6  584 

SECURITY  FOR  COSTS. 
See  Costs,  7. 

SEQUESTRATION. 
See  Account,  2,  3. 
In  Equity. 
See  Practice,  (Equity.)  1,  2. 

SEQUESTRATOR. 
See  Account,  2,  3. 

SERVICE  OF   PROCESS,    SUB- 
STITUTING, 
See  Process,  1,  2,  3,  4,  6. 

SHERIFF. 

1.  His  authority  continues  for  some 
purpose  after  the  appointment  of 
his  successor  in  office.  Lord  Ash- 
town  V.  Burke.  Page  33S 

2.  A  sheriff  having  seized. goods  under 
&Ji,  fa,  suffered  them  to  remain  on 
the  premises  of  the  defendant  in 
the  execution  :  the  new  sheriff  was 
appointed,  and  a  list  of  prisoners 
and  writs,  directed  by  5  &  6  Wm. 
IV.  c.  66,  was  handed  to  him,  in 
which  the  Ji.  fa,  was  not  included. 
The  incoming  sheriff  having  no 
notice  of  the  Ji.  fa,  seized  the  goods 
of  the  defendant  in  the  execution, 
under  another  writ.  The  outgoing 
sheriff  brought   trespass  de  bonis 


asporiatis  for  the  seizure.     Held, 
that  such  action  was  well  brought 

Ibid, 

3.  A  sheriff  having  levied,  by  a  sale 
by  auction,  the  amount  of  an  exe- 
cution, the  sub- sheriff  retained  out  of 
the  produce  of  the  sale  a  sum  for 
the  auctioneer's  fees,  which  sum  he 
did  not  pay  over  to  the  auctioneer, 
but  retained  in  his  own  pocket.  The 
sale  took  place  on  23rd  May,  1 84 1 . 
Court  did  not  consider  the  plaintiff 
guilty  of  laches  in  not  applying 
before  June,  1842,  to  have  this 
money  paid  over,  and  under  the 
circumstances,  ordered  it  to  be  paid 
within  a  month.  Hayden  v.  Barton, 

Page  682 

4.  This  Court  has  jurisdiction  to  make 
sheriffs  refund  fees  Ulegally  exacted. 

Ibid, 
SPECIALTY. 

When  A.  executed  marriage  articles 
under  seal,  and  it  was  thereby  co- 
venanted by  and  between  the  parties 
thereto  that  certain  sums  should  be 
vested  in  trustees  upon  trust  to  pay 
the  interest  to  A.  for  life,  and  afler 
his  death  to  pay  the  principle  to  his 
wife  and  children ;  and  A.  got  part 
of  the  money  into  his  own  hands 
and  applied  it  to  his  own  use,  the 
trustees  may  claim,  in  a  creditor*s 
suit,  the  amount  against  the  assets 
of  A.  as  specialty  creditors.  Jamie- 
son  V.  Farran,  Page  164 

STAMP. 
See  Power  of  Attorney. 
Attorney,  7. 


no 
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SUBPCENA. 
Substitution  of  sendee  of. 
See  Process,  6. 

SUBSTITUTION  OF  SERVICE. 
See  Process,  1,  2,  3,  4,  6. 

TENANT. 

An  authority  to  receive  rent  and  evict 

certain    persons  is  not  a  general 

authority  to   determine    tenancies. 

Lessee  Frewen  v.  Aherne.     P.  264 

See  Ejectment,  3,  4. 

Injunction. 

TIPSTAFF. 
See  Officer. 

TITHE. 
See  Pleading,  10. 
Process,  4. 

TURF  MOSS. 
See  Boo,  1. 

TRUSTEE. 

1.  Conveyance  hy  trustees,  when  to 
be  presumed.  See  Hosier  v.  PowelL 

Page  2 

2.  S.  being  a  trustee  of  leasehold  and 
stock,  appointed  by  will  A.  and  B. 
his  executors,  and  died.  A.  and  B. 
obtained  probate  to  S.  but  never 
acted  in  relation  to  the  trusts,  on 
their  refusal  to  do  so,  the  Court 
appointed  new  trustees,  under  1  W. 
IV.  c.  60,  sec.  22,  the  executors 
of  S.  undertaking  to  replace  the 
amount  of  a  breach  of  trust  com- 
mitted by  S.   upon  the  trust  fund. 


Muley  V.  Smith, 


Page  241 


TURBARY. 
See  Bog,  3. 


VARIANCE. 

1.  In  debt  on  a  bail  piece  against 
bail,  the  declaration  stated  a  judg- 
ment recovered  by  the  plaintifi* 
against  the  principal  on  the  17th 
June,  1840,  of  dBSl  16  1  "for his 
damages  which  &c.  as  well  as  on 
occasion  of  not  performing  certain 
promises,  &c.  by  the  principal  as  for 
his  expenses  and  costs."  Plea  nul 
tiel  record.  The  entry  of  the 
judgment  was  of  the  27th  May, 
1840,  and  there  was  a  marginal 
memorandum  in  the  roll  opposite 
the  entry,  "  17th  June,  1840."  The 
entry  was  of  three  several  sums,  for 
damages,  costs,  and  costs  of  increase. 
Held,  to  be  no  variance,  the  al- 
legation of  the  judgment  not  being 
matter  of  description.  O^Loughlin 
V.  Fogarty,  Page  516 

2.  The  defendant  in  debt  on  a  bail- 
piece  against  bail  pleaded,  no  ca,  sa. 
issued  against  the  principal,  and 
the  plaintiff  replied  a  ca,  sa,  issued, 
and  a  return  "  that  he  was  not 
found."  The  return  itself  was  "  not 
to  be  found."  Held,  no  variance  ; 
being  of  the  same  import.  lb. 

VENUE. 

L  In  an  action  on  a  bill  of  exchange 
the  court,  though  it  will  not  change 
the  venue  on  the  ordinary  affidavit 
will  do  so  on  special  groimds.     The 
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proper  time  to  apply  is  after  plea 
pleaded  and  issue  joined.  O^Cal- 
laghan  v.  Sullivan.  Page  1 

2.  Where  in  an  affidavit  to  change 
the  venue  it  was  stated  that  the 
cause  of  action  did  not  arise  in  the 
county  of  D.  or  elsewhere  in  Ir€land, 
out  of  the  county  of  G.,  and  il  ap- 
peared that,  the  cause  of  action  was 
a  contract  made  in  Ireland,  for  the 
sale  of  goods  in  Sheffield,  with  the 
travelling  agent  of  the  defendant, 
the  court  refused  to  change  the 
venue.  Reeves  v.  Kilbee,  Page  278 

VERDICT. 
See  Evidence,  2. 

New  Trial,  1,  2,  3. 

VOLUNTARY  CONVEYANCE. 

1 .  Where  A.,  made  two  conveyances 
of  lands  for  voluntary  consideration, 
and  the  grantee  of  the  second  con- 
veyance assigned  to  B.,  for  value, 
B.  shall  avoid  the  former  conveyance 
imder  the  10  Car.  1,  c.  3,  IrUh. 
Lessee   of  Moffett    v.    Whittaker, 

Page  141 

2.  A.,  in  1824,  had  executed  on  the 
same  day,  a  mortgage  for  £2,000 
of  certain  lands  and  a  voluntary 
settlement  of  the  same  lands,  and 
had  become  insolvent  in  1829.  A 
bill  was  filed  in  1839,  for  a  fore- 
closure of  the  mortgage,  which 
prayed  an  account  and  sale,  and 
that  the  surplus  proceeds  should  be 
invested  in  the  funds  upon  the 
trusts  of  the  settlement.  The  as- 
signee   of  the   mortgagor  filed    a 


cross  bill  to  have  the  voluntary 
settlement  set  aside  as  fraudulent 
It  appeared  that  the  mortgagor  had 
been  indebted  at  the  time  of  the 
execution  of  the  settlement  to  the 
amount  of  £87.  The  court  would 
not  under  sudl  circumstances  direct 
an  mqmiy  as  to  the  amount  of  the 
debts  of  the  settlor  at  the  time  of 
the  execution  of  the  settlement,  wad 
the  cross  bill  was  dismissed  with 
costs.     Mamdws  v.  Manders.  Page 

491 
3.  A  voluntary  settlement  will  be  sup- 
ported, unless  the  party  making  it 
is  substantially  indebted  almost  to 
the  amount  of  insolvency.  Per 
Lefrojf,  B.,  Ih. 

WAIVER. 

1.  Where  counsel,  at  the  hearing  of 
a  cause  has  relied  only  upon  some 
of  the  alleged  grounds  of  defence, 
that  is  not  necessarily  a  waiver  of 
the  other  grounds.  Galwey  v. 
Barrow,  Page  76 

WARRANT  OF  ATTORNEY. 

A  warrant  of  attorney  allowed  to  be 
taken  off  the  file  to  enter  judgment 
on  it  in  England:  the  plaintiif 
vacating  the  judgment  here.  Wall 
V.  Lighiman.  Page  27 

The  court  has  an  equitable  jurisdiction 
to  set  aside  satisfaction  of  a  judg- 
ment entered  by  virtue  of  a  warrant 
of  attorney,  obtained  improperly,  or 
from  a  party  ignorant  of  his  rights. 
J^uttallv.  Nuttall.  Page  482 

See  JuDGMBNT,  5,  6,  8,  10. 
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